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COMMISSION  IN  LATIN. 

GEORGIUS  QUARTUS,  Dd  Gratia,  Britaniiiarum 
Rex,  fidei  Defensor,  perquam  fideli  et  iiitim^  dilecto  ooa- 
sanguineo  et  omciliario  nostro,  Jacobo  Dud  de  Montrose, 
Justiciario  General!  nostro,  in  ilia  parte  regni  nostri  uniti 
Magnae  Britanniae  et  Hibemiae  vocata  Scotland,  vd  Justi- 
dano  General!  nostro  pro  tempore  existent! ;  fidel!  et  dilecto 
Caiolo  Hope,  Armigero,  nostr!  CoUegii  Just!ti«  prsedd!,  vd 
pneddi  nostr!  CoUe^!  Justitise  pro  tempore  existent! ;  per- 
quam fidel!  et  dilecto  Condliario  nostro  David!  Boyle,  Ar- 
migero, Justiciario  Clerico  nostro,  vd  Justiciario  Clerico 
nostro  pro  tempore  ex!stenti ;  perquam  fidel!  et  dilecto  Con- 
oliario  nostro,  Samuel!  Shepherd,  Equiti,  Capital!  Baron! 
Scaccari!  nostri  in  parte  regn!  nostri  prsedicta,  vd  Capital! 
Baron!  diet!  Scaccari!  nostri  pro  tempore  existent!;  per- 
quam fidel!  et  dilecto  Condliario  nostro,  GuUehno  Adam, 
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Armigero^  Capitali  Commissioiiario  nostne  Curis  Juratae  in 
Caiios  Civilibus,  vel  Capitali  Commisaonario  nostne  Ciiri« 
Jurata;  in  Causis  Civilibus  pro  tempore  eicistenti ;  et  fideli- 
bu8  et  dilectis,  Georg^o  Fergusson,  Armigero,  Domino  de 
Hermand,  Adamo  Gillies,  Armigero,  Domino  de  GUIies, 
Davidi  Monypenny,  ArUdigero,  Dctniilo  de  Pitmilly,  Archi- 
baldo  Campbell,  Armigero,  Domino  de  Suocoth,  et  Alexan- 
dro  Maconochie,  Armigero,  Domino  de  Meadowbank,  Com- 
missionariis  nostris  Jusdciaris,  vel  Commissionariis  nostris 
Justiciariae  pro  tetnjkjire  exiitehtlbub,  Salutem :  Sciatis,  quod 
Nos,  yirtute  et  secundum  formam  statuti,  facti  anno  regni  re- 
galia predecessorisnostraeDomifiae  Annasnuper  reginaeMagnae 
Britanoiae,  &c.  septimo,  Intitulati,  <<  An  Act  for  impoving 
the  Union  o^  the  two  Kingdoms,^  assignavimus  vos,  et  ali- 
quoa  duos  vel  plures  veatrum,  (quorum  aliquem  yestrum 
praefatorum  Davidis  Boyle,  vel  Justiciarii  Clerici  nostri  pro 
tempore  existentia,  Gknrgii  Ferguaaon,  Adami  Gillies,  Da- 
vidia  Monypenny,  Archibaldi  Campbell,  et  Alexandri  Mar- 
conochie,  vel  Commissionariorum  nostrorum  Juatidarias  pro 
tempore  existentium,  unum  esse  rolumus,)  Justiciarios  nos- 
troa,  ad  inquirendum  per  sacramentum  proborum  et  legalium 
hominum  de  comitatibua  nostris  de  Stirling,  Lanark,  Dum- 
barton,  Renfrew,  et  Ayr,  et  eorum  quolibet,  in  ilia  parte  regni 
Qoatri  uniti  Magnae  Britannias  et  Hibeniiae  vooata  Scotland, 
et  aliia  viia,  modia^  et  mediia,  quibus  meliua  aciveritis  aut  pd^ 
teritia,  (tatn  infra  libertatea  quam  extra,)  per  quoa  rei  veri- 
taa  meliiis  aciri  potent  et  inquiri,  de  quibuacunque  altia  pro- 
didonibus  et  miapriaombua  altae  ptoditionia,  infra  oomitatua 
pnedictoa,  V^l  corum  aliquem,  tarn  infra  libertiites  quam  ex- 
tt«,  per  quoscunque  et  quaJitercunque,  et  per  quos^  Vel  pet 
quem,  quando^  qualiter,  et  quo  mddo  factia^  perpetratia,  aive 
coidmiaaia,  bo  de  aliia  artioulia  et  drcumatantiis,  pnemiaea  et 
eorum  diquod  vel  aliqua  qualitercunque  concernentibua,  et 
ad  eafedem  altas  proditiones  et  misprisionea  alte  proditionia, 
aecundUm  formam  atatutl  praedicti^audiendaa  et  terminandas; 
et  ideo  vobia  mandamus,  quod,  ad  ccrtos  dies  et  locos  quoa 
V06,  aut  aliqui  duo  vel  plures  vestrum,  (quorum  aliquem 
veaCruAi  pribfAtorum  Davidia  Boyle,  vel  Justiciarii  Clerici 
nostri  pro  tempore  exiatentis,  Gkorgii  Fergusson,  Adami  Gil- 


lies,  Davi^  Manypenny,  Archibald]  Campbell,  et  Alezan* 
dri  Maccmochie,  vel  Commissionariorum  nostrorum  Justi- 
ciarise  pro  tempore  existentium,  unum  esse  yolumus,)  ad  hoc 
proWderiUi^  conyeniatis^  et  diligentcr  super  prsemiasis  fadiatis 
inquisitioiies^  et  pramissa  omnia  et  singula  audiatts  et  termi- 
netia^  ac  ea  faciatis  et  ^pleaUs,  facturi  inde  quod  ad  Justi- 
tiam  pertinet,  salvis  Nobis  amerciamentis  et  aliis  nobis  inde 
^ectantibus ;  damus  enim  universis  et  singulis  vicecomitibus^ 
officiariis,  ministris,  et  legeis  nostris,  tenore  prsesentium  firmi- 
ter  in  mandatum,  quod  vobis  in  executione  pnemissorum  ii^ 
tendentes,  oonsulentes,  assistentes,  obedi^tes,  et  auxiliantes 
sint,  in  omnibus  prout  decet ;  mandamus  etiam,  tenore  prss- 
sentium^vicecomitibus  comitatum  prcedictorum,  quod,  ad  cer** 
tos  dies  et  locos  quos  vos  aut  aliqui  duo  vel  plures  vestrum, 
(qaonim  aliquem  vestrum  prsefatorum  Davidas  Boyle,  vel 
Justiciarii  Clerid  nostri  pro  tempore  existentis,  Georgii  Fer* 
gusson,  Adami  Gillies^  Davidis  Monypenny,  Archibaldi 
Campbell,  et  Alexandri  Maconochie,  vel  Commissionariorum 
notftrdm  Justiciiuias  pro  tempore  existentium,  unum  esse  vo>> 
lumiu,}  eis  scire  feceritis,  venire  faciant  coram  vobis,  vel  ali- 
qiiibus  duobus  vel  pluribus  vestrum,  (quorum  aliquem  ves*- 
trum  prsefatorum  Davidis  Boyle,  vel  Justiciarii  Clerici  nos* 
tripio  tempore  existentis,  Geor^i  Fergusson,  Adami  Gillies^ 
Davidis  Monypenny,  Archibaldi  Campbell,  et  Alexandri 
Maoonochie,  vel  Commissionariorum  nostrorum  Justiciaris 
pro  tempore  existentium,  unum  esse  volumus)  tot  et  tales 
probes  et  legates  homines  de  coipore  comitatum  praedictorum 
de  Stirling,  Lanark,  Dumbarton,  Renfrew,  et  Ayr,  tam  in. 
fra  libertates  quam  extra,  pet  quos  rei  Veritas  in  praemissis 
mdius  sdri  potent  et  inquiri :  In  cujus  rei  testimonium,  has 
litertts  nostras  fieri  fecimus  patentes,  Teste  me  ipso,  apud 
Wefttmonasterium,  vigesimo  nodo  die  M^te,  Anno  Regni 
Noatri  prima 

Per.  Brev.  priv.  Sig. 

Bathuhst. 
The  GretU  SeAl  of  England. 
{L.S.) 


Commission  in  English. 

GEORGE  the  FOURTH,  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  King,  De- 
fender of  the  Faith,  To  our  right  trusty,  and  well-bdoved 
cousin  and  councillor,  James  Duke  of  Montrose,  our  Justice- 
General  of  that  part  of  our  United  Kingdom  of  Great  Bri- 
tain and  Ireland,  called  Scotland ;  or  our  Justice-General  for 
the  time  being,  our  trusty  and  well-beloved  Charles  Hope, 
Esquire,  President  of  our  College  of  Justice ;  or  the  Pre^- 
dent  of  our  College  of  Justice  for  the  time  being ;  our  right- 
trusty  and  well-beloved  Councillor,  David  Boyle,  Esquire, 
our  Justice-Clerk,  or  our  Justice-Clerk  for  the  time  being; 
our  right-trusty  and  well-beloved  Councillor,  Sir  Samuel 
Shepherd,  Knight,  Chief-Baron  of  our  Court  of  Exchequer 
in  the  aforesaid  part  of  our  said  United  Kingdom,  or  the 
Chief-Baron  of  our  said  Court  of  Exchequer,  for  the  time 
being;  our  right-trusty  and  well-beloved  Councilor,  William 
Adam,  Esquire,  Chief  Commisaoner  of  our  Jury  Court  in 
CivU  Causes,  or  the  Chief  Commissioner  of  our  Jury  Court 
in  Civil  Causes  for  the  time  being ;  and  our  trusty  and  well- 
beloved  George  Fergusson,  Esquire,  of  Hermand ;  Adam 
Gillies,  Esquire,  of  Gillies ;  David  Monypenny,  Esqiure,  of 
Pitmilly ;  Archibald  Campbell,  Esquire,  of  Succoth ;  and 
Alexander  Maconochie,  Esquire,  of  Meadowbank,  our  Com- 
misaoners  of  Justiciary,  or  our  Commissioners  of  Justi- 
ciary for  the  time  bring.  Greeting :  Know  ye,  that  we,  by 
virtue  of,  and  according  to  the  form  of  the  statute  made 
in  the  seventh  year  of  the  reign  of  our  royal  predecessor, 
Anne,  late  Queen  of  Great  Britain,  &c.  intituled,— -<<  An 
Act  for  improving  the  Union  of  the  two  Kingdoms,^  have 
assigned  you,  and  any  two  or  more  of  you,  (of  whom  we 
will  that  any  of  you,  the  said  David  Boyle,  or  our  Jus- 
tice-Clerk for  the  time  being,  George  Fergusson,  Adam  Gil- 
lies, David  Monypenny,  Archibald  Campbell,  and  Alexan- 
der Maconochie,  or  our  Commissioners  of  Justiciary  for  the 
time  being,  shall  be  one)  our  Justices,  to  inquire  by  the 
oath  of  good  and  lawful  men  of  our  shires,  or  counties  of  Stir- 


Ungy  Lftnark,  Diimbortoiiy  Reafinew^  and  Ayr,  and  every  of 
them  in  that  part  of  our  United  Ebgdom  of  Great  Britain 
and  Ireland,  called  Scotland,  and  by  other  ways,  means,  and 
methods,  by  which  you  shall  or  may  better  know,  as  well 
within  liberties  as  without,  by  whom  the  truth  of  the  matter 
may  be  better  known,  and  inquired  into,  of  all  High  Tre». 
sons,  and  Misprisions  of  High  Treason,  within  the  shires,  or 
counties  aforesaid,  ot  any  of  them  as  well  within  liberties  as 
without,  by  whomsoever,  and  in  what  manner  soever,  and  by 
whom,  when,  how,  and  after  what  manner,  done,  committed, 
or  perpetrated,  and  of  all  other  articles  and  circumstances 
concerning  the  premises,  and  every  of  them,  or  any  of  them, 
m  any  manner  whatsoever,  and  the  same  High  Treasons  and 
Misprisons  of  High  Treason,  according  to  the  form  of  the 
aforesaid  statute,  to  hear  and  determine ;  and  therefore,  we 
command  you,  that  at  certain  days  and  places,  which  you  or 
any  two  or  more  of  you  (of  whom  we  will  that  any  of  you,  the 
aforesaid  David  Boyle^  or  our  Justice-Clerk  for  the  time  be- 
ing,  George  Fergusson,  Adam  Gillies,  David  Monypenny,  Ar- 
chibald Campbell,  and  Alexander  Maconochie,  or  our  Com- 
missoners  of  Justidary  for  the  time  being,  shall  be  one)  shall 
appoint  for  that  purpose,  you  meet  together,  and  diligently 
isiake  inquiries  about  the  premises,  and  hear  and  determine 
all  and  singular  the  said  premises,  and  do  and  fulfil  them, 
domg  therein  what  to  justice  appertains,  saving  to  us  the 
amerciaments  and  other  things  from  thence  to  us  accruing ; 
for  we  firmly  command  all  and  singular  sherifii;^  officers,  mi- 
nisters,  and  our  subjects,  by  virtue  of  these  presents,  that 
they  be  attending,  advising,  aiding,  and  assisting,  to  you  in 
the  execution  of  the  premises,  as  becomes  them.    We  com- 
mand also,  by  virtue  of  these  presents,  the  Sherift  of  our 
shires,  or  counties  aforesaid,  that  at  certain  days  and  places, 
which  you,  or  any  two  or  more  of  you,  (of  whom  any  of  you, 
the  aforesaid  David  Boyle,  or  our  Justice-Clerk  for  the  time 
being,  Greorge  Fergusson,  Adam  Gillies,  David  Monypenny, 
Archibald  Campbell,  and  Alexander  Maconochie,  or  our 
Commissioners  of  Justiciary  for  the  time  being,  shall  be  one) 
shall  make  known  to  them,  they  cause  to  come  before  you, 
or  any  two  or  more  of  you,  (of  whom  we  will  that  any  of  you 
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the  aforesttd  David  Boyle,  or  our  Justioe-Cterk  for  tiie  time 
being,  Grcorge  Pergusson,  Adam  Gillies,  David  Monypemiy , 
Arehibald  Campbell,  and  Alexander  Maoonoohie,  or  our 
Commissioners  of  Justiciary  for  the  time  bang,  shall  be  one) 
so  many,  and  suoh  good  and  lawful  men  of  our  said  shires, 
or  counties  of  Stirling,  Lanark,  Dumbarton,  Renfrew,  and 
Ayr,  as  well  within  liberties  as  without,  by  whom  the  troth 
of  the  matter  in  the  premises  may  be  better  known,  and  in* 
quired  into.  In  witness  whereof,  we  have  caused  these  our 
letters  to  be  made  patent.  Witness  Ourself  at  Westminster, 
the  twenty-ninth  day  of  May,  in  the  first  year  of  our  r^gn. 

%  WritofPfivySenl. 

Bathvb&t. 
The.  Great  Seal  cfEngkmcL 
(L.S.) 


Copy  of  Mr  Knapf^s  Appointment,  as  Clerk  to  the  Com- 


mission. 


SCOTLAND,  to  wit— I,  Chaei^es  Hope,  Esquire,  Pre- 
sident  of  the  College  of  Justice  of  our  Lord  the  King,  in 
that  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land called  Scotland^  the  senior  Judge  and  Commissioner 
named  in  his  Majesty^s  Special  Commission  of  Oyer  and 
Terminer,  for  the  shires  or  countiesof  Stirling,  Lanark,  Dunv 
barton,  Renfrew,  and  Ayr,  and  every  of  them,  issued  and 
bearing  date  at  Westminster,  the  twenty-ninth  day  of  May^ 
in  the  first  year  of  the  reign  of  our  Sovereign  Lord,  Greorge 
the  Fourth,  by  the  grace  of  God  of  the  united  kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  do, 
in  right  of  my  being  such  senior  Judge,  and  Commissioner  as 
aforesiud,  nominate  and  appoint  Thomas  George  Knapp,  of 
Haberdashers-Hall,  London*  Gentleman,  to  be  Clerk  of  the 
aforesaid  Commis^on,  to  do  and  execute  the  duties  of  Clerk 
to  the  aforesaid  Commission,. in  all  things  api^ertaining  to  the 
same.  Given  under  my  lyind  and  seal  this  sixth  day  of  June, 


b  the  aid  frit  year  of  themgn  rfoyr  wid  JjmA  the  King^ 
and  IB  the  ye^r  of  our  Jjard  one  thoniafid  dgkt  bdodsed 
aad  twenty. 

C«  HoF£|  Si 


(kftr  of  the  Circuit  Paper,  as  approved  by  the  Coaunii* 
flonen,  Seot]wd.-^pedal  CommifieioQ  of  Oyer  and  Ter; 
nber,  Ist  George  Fourth,  1890. 

Str/if^Aw.^-Friday,  June  23d,  at  Stirling. 
Z«narforA»r^.— -Monday,  June  26th,  at  Glasgow. 
Dumbart(mshire,^^ThuTsd8Ly,  June  29th,  at  Dumbarton. 
Ref^ewshire. — Saturday,  July  1st,  at  Paisley, 
Affrshtre. — Tuesday,  July  4th,  at  Ayr. 

iS/trBf^Air^.—- Precept  to  Sheriflf  for  Grand  Jury, 

SMingMre^  to  wit.^*-*-Dayid  Boyle,  Esquire,  Jusliee 
C9erk  of  our  Lord  the  King,  in  that  part  of  the  united 
kingdom -of  Great  Britain  and  Ireland  called  Scotland; 
Gcoige  Fergusson,  Esquire,  ol  Hermand  i  Adam  GiUiee» 
Esquife,  of  Gillies ;  Dayid  Mcmypenny,  Esquire,  of  PitoiiL- 
\j ;  Archibald  Campbell,  Esquire,  of  Sucooth ;  and  Alea^ 
ander  Maconoehie,  Esquire,  of  Meadowbank;  CommiasiDiien 
of  our  Lord  the  King,  of  Justiciary,  in  that  part  of  the  uili* 
ted  kingdom  of  Great  Britain  and  Ireland  called  Scotland,  Jus- 
dees  and  Commissioners  ai  our  said  Jjord  the  Eing»  assigDed 
by  letters  patent  of  our  3aid  Lord  the  King,  under  the  Gveat 
Seal  of  the  united  kingdom  of  Great  Britain  and  Iieland» 
made  by  virtue  of,  and  according  to,  the  form  of  the  StAtntf 
made  in  the  seventh  year  of  the  rdgn  of  the  Lady  Aimeb 
late  Queen  of  Great  Britmn,  &o.,  entitled,  ^^  An  Act  for 
improving  the  Union  of  the  two  Kingdoms/^  to  ua  and  others^ 
b  the  same  letters  patent  named,  and  to  any  tiro  or  more  of 
us,  and  them  directed  (of  whom  our  s^d  Lord  the  Emg 
willed  that  one  of  us,  the  said  David  Boyle,  or  the  Ju6ti^ 
Qeik  for  the  time  being,  George  Fergueson,  Adam  Giltiei^ 
David  Monypenny,  Archibald  Campbell,  and  Alexaod^ 
Maconoehie,  or  the  Commisdontt's  of  Justiciary  for  the  Ihm 
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being,  should  be  one^)  to  inquize,  by  the  oath  of  good  and 
lawful  men  of  the  county  of  Stuiing,  in  that  part  of  the  uni« 
ted  kingdom  of  Great  Britain  and  Ireland  called  Scotland, 
and  by  other  ways,  means,  and  methods,  by  which  we  and 
others,  our  fellows.  Justices  and  Commissioners  aforesaid^ 
shall  or  may  better  know,  as  well  within  liberties  as  without, 
by  whom  the  truth  of  the  matter  may  be  better  known  and 
inquired  into,  of  all  high  treasons,  and  misprisions  of  high 
treason,  within  the  shire  or  county  aforesaid,  as  well  within 
liberties  as  without,  by  whomsoever,  and  in  what  manner  so- 
ever, and  by  whom,  when,  how,  and  after  what  manner  done, 
committed,  or  perpetrkted,  and  of  all  other  articles  and  cir- 
cumstances  concerning  the  premises,  and  every  of  them,  or 
any  of  them,  in  any  manner  whatsoever ;  and  the  same  high 
treasons,  and  misprisions  of  high  treason,  according  to  the 
form  of  the  statute,  to  hear  and  determine. 

To  the  Sheriff  of  the  county  of  Stirling  aforesaid,  greet- 
ing—We, on  the  behalf  of  our  said  Lord  the  King,  do  com. 
mand  you,  firmly  enjoining  you,  that  you  do  not  omit,  by 
reason  of  any  liberty  in  your  Bailimck,  but  that  you  cause 
to  come  before  us  and  others,  our  fellows,  Justices  and  Com- 
missioners aforesaid,  in  the  said  letters  patent  named  and  as- 
signed, or  before  any  two  or  more  of  us  and  them,  (of  whom 
our  said  Lord  the  King  willed  that  one  of  us,  the  said  Da- 
vid Boyle,  or  the  Jusdce  Clerk  for  the  time  being,  Greorge 
Fa'gusson,  Adam  Gillies,  David  Monypenny,  Archibald 
Campbell,  and  Alexander  Maconochie,  or  the  CommisMon- 
ers  of  Justiciary  for  the  time  bemg,  should  be  one,)  at  the 
town  of  Stirling,  in  your  said  county,  on  Friday,  the  twen- 
ty-third day  of  June  inst.,  at  the  hour  of  nine  in  the  fore- 
noon of  the  same  day,  twenty-four  good  and  lawful  men  of 
your  said  county,  to  inquire,  present,  do,  and  execute,  all 
and  angular  those  things  with  which  they  shall  be  then  and 
there  charged  and  enjoined,  and  that  you  give  notice  to  all 
Justices  of  the  Peace,  and  Chief  Constables,  in  your  said 
county,  that  they  be  then  and  there  in  th^  proper  perscms, 
to  do  whatsoever  to  their  respective  offices  in  this  belialf  ap» 
pertains  to  be  done ;  and  that,  you  have  then  and  there  the 
names  of  the  said  Jurors,  Justices  of  the  Peace,  and  Chief 
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Coofltftbles ;  and  also  that  this  Precept,  giren  under  our 
hands  and  aeab  at  Edinburgh,  the  sixth  day  of  June,  in  the 
first  year  of  the  rdgn  of  our  Sovereign  Lord,  Gieorge  the 
Fourth,  by  the  grace  of  Grod  of  the  united  kingdom  of  Great 
Britain  and  Ireland  King,  Defender  of  the  Faith,  and  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty : 

D.  BOYLB,  D.  MoyYPKNNY, 

G.  FsBGUssoN,  Archd.  Campbell. 

An.  GiLLi£s.  Al£x.  Maconochix. 

The  Sheriff^B  return  on  the  back  of  the  above  Preeept 
<<  The  executi<xi  of  this  Precept  appears  by  the  schedules 
hereto  annexed. 
<<  The  aoawer  of 

<<  R.  Macbokald,  Sheriff  Depute."* 


STIRLING. 

iSdJuney  1890. 


SMingMre.f—Ai  a  special  Session  of  Oyer  and  Termi« 
ner,  bidden  in,  and  for  the  County  of  Stirling,  at  the  town 
of  Stirling,  in  the  said  county,  on  Friday,  the  twenty- 
third  of  June,  in  the  first  year  of  the  reign  of  our  Sove- 
reign Lord  George  ihe  Fourth,  by  the  grace  of  God  of 
the  united  kingdom  of  Great  Britain  and  Ireland  King, 
Defender  of  the  Faith,  before  Charles  Hope,  Esquire,  Pre- 
odent  of  the  College  of  Justice  of  our  said  Lord  the  King, 
in  that  part  of  the  xuiited  kingdom  of  Great  Britain  and 
Ireland,  called  Scotland;  the  Right  Honourable  David 
Boyle,  Esquire,  Justice  Clerk  of  our  said  Lord  the  King, 
in  the  aforesaid  part  of  the  said  united  kingdom ;  the  Right 
Honourable  Sir  Samuel  Shepherd,  Knight,  Chief  Baron  of 
our  said  Lord  the  King,  of  his  Court  of  Exchequer,  in  the 
a&resaid  part  of  the  said  united  kingdom ;  the  Right  Honour- 
able  William  Adam,  Esquire,  Chief  Commissioner  of  the 
Jury  Court  in  Civil  Causes,  in  the  aforesaid  part  of  the  uni- 
ted kingdom  v  and  George  Fergusson,  Esquire,  of  Htf  mand, 


10 

aid  Adma  GHUiss,  Eoqum,  of  GiUtcs,  two  of  the  Cooimff. 
wmm  of  our  aaid  Lovd  the  Kiiig,of  Justioary^  in  ih^  al(m« 
said  piort  of  the  aaid  united  kiogdom,  wd  odiers  tbw  f(^ 
lows,  JuBtiocB  and  Cammisfflionen  of  our  Sfud  I^ord ; 

The  Minister  delivered  a  prayer  to  the  Court  and  auditoary ; 

The  Cryer  made  prochuaation  and  opened  the  Court. 

Mr  Thomas  George  Knapp^  as  Clerk  to  the  Commission, 
informed  the  Lords  Commissioners^  that  there  were  two 
commissions,  one  iu  Latin»  and  the  odier  in  English ;  they 
were  both  laid  on  the  Table,  and  their  Lordships  directed 
that  the  English  Commisuon  should  be  refid« 

The  Cltf  k  then  read  the  English  Special  Commiasion,  of 
Oyer  and  Terminer,  as  directed  by  the  Court* 

James  Rae,  of  Parliament  Square,  Edinburgh,  was  ap- 
pointed Cryet  of  the  Court;  John  Mmson,  a  Maoer  of  the 
High  Court  of  Justiciary,  was  appointed  to  take  care  of  the 
respective  witnesses,  and  d^ver  the  several  bills  to  the 
Macer  attending  the  Grand  Jury  \  and  William  Green,  a 
Macer  of  the  Jury  Court,  was  appointed  to  attend  upon, 
and  deliver  the  respective  bills  to  the  Grand  Jury. 

The  Clerk  Imd  before  their  Lordships  a  letter  from 
Lord  Sidmouth,  Secretary  of  State,  to  the  Lcyrd  President 
of  the  Court  of  Sesaon,  dated  81st  May,  18S0 ;  and  their 
Lordships  directed,  that  such  letter  should  be  entered  in 
the  minutes  of  the  Court 

The  following  is  a  copy  of  such  letter : 

'<  WhiUhaU,  Slst  May,  18W. 
"  My  Loan, 
<*  His  Majesty,  having  been  pleased  to  issue  a  Commis- 
sion of  Oyer  and  Terminer,  under  the  Great  Seal  erf  Great 
Britain,  for  the  trial  of  High  Treasons,  in  the  shires  of  Stir- 
ling,  Lanark,  Dumbarton,  Renfrew,  and  Ayr,  directed  to 
the  Lord  Justice  General,  your  Lordship,  the  Lord  Justice 
Clerk,  the  Lord  Chief-Baron,  the  Lord  Chief-Commisnoa- 
er  of  the  Jury  Court,  and  the  five  Lords  of  Justiciary,  of 
whom,  any  two  are  competent  to  form  a  Court,  provided 
the  Lord  Justice-Clerk,  or  one  of  the  Lords  of  Justiciary,  be 
one^ — I  am  to  signify  to  your  Lordship,  the  Kbg^s  pleasure, 
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that  the  buaness  of  this  Commission  shall  be  transacted  so  as 
to  interfere  as  little  as  possible  with  the  ordinarj  business 
of  the  Courts  of  Law  in  North  Britain ;  and  with  this  view, 
not  more  than  two  of  the  Lords  of  Justiciary,  besides  the 
Lord  Jasliee-Clerk,  shall  sit  at  any  one  time,  which  two  shall 
be  the  two  seniors,  if  health  and  other  drcumstances  shall 
permit,  and  in  default  of  either  of  them,  his  place  shall  be 
sapplied  by  the  next  in  seniority. 

<<  I  have  the  honour  to  be, 
"  My  Lord, 
"  Your  Lordship^s  most  obedient,  humble  servant^ 

"  SlDMOlTTH." 

The  Cryer  made  proelamation  for  the  Sheriff,  to  deliver 
his  letums  to  their  Lordship^s  precept. 

The  Sheriff  d^vered  in  to  the  Senior  Judge,  that  precept 
and  his  returns  thereon,  which  were  delivered  by  the  Judge 
totheCkrk. 

The  returns  consisted  of  a  Calendar  of  all  the  prisoners ; 
a  list  of  the  Magistrates  of  Stirlingshire,  and  a  list  of  the 
Grand  Jury,  all  on  parchment,  with  a  return  that  there 
were  no  hig^  constables  in  that  county. 

The  Clerk  then  called  over  the  names  of  the  Justices,  and 
marked  those  who  appeared,  and  answered  to  th^r  names. 

The  Cryer  made  proclamation  for  the  attendance  of  the 
Grand  Jury. 

The  Clerk  then  called  over  the  names  of  the  Grand  Jury, 
snd  marked  the  numbers  on  the  pannel  against  the  names  of 
those  who  appeared ;  the  Cryer  repeating  those  names. 

They  were  as  fellows : — ^The  Honourable  Mr  Abercrom^ 
bj  having  been  previously  approved  of  and  appomted  Fore- 
nan  by  the  Court : 

1.  The  HonounMe  6£ob6E  Abercromby. 
^  Sir  Thomas  Livingstoke,  Bart. 
8.  Sir  Jams3  Ribbsll,  Bart. 
4.  Petkb  Spiebs,  Esq. 
5w  William  Mokehkad,  Esq. 
6.  Nikiak  Lewis,  Esq. 
4 
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7.  Samuxl  Cooper,  Esq. 

&  James  Beuce,  Esq. 

9.  Geoeoe  Callakdee,  Esq. 

10.  Feancis  Simpson,  Esq. 

11.  Alexander  Gaetshoee  Stieliko,  Esq. 

13.  John  Hendeesok,  Doctor  of  Physic. 
18.  John  Baied,  Esq* 

14.  John  Kincaid,  Esq. 

15.  William  Aechibald  Cabell,  Esq. 

16.  Alexander  Littlejohn,  Esq. 

17.  Patrick  MirscHET,  Doctor  of  Physic. 

18.  John  Murray,  Esq. 
19*  James  Russell,  Esq. 

50.  Duncan  Robertson,  Esq. 

51.  Joseph  Stainton,  Esq. 

SS.  Thomas  Campbell  Haggaet,  Esq. 
83.  Alexander  Ramsat,  Esq. 

R.  Macdonald,  Esq.  Sheriffl 

A  pannel  of  the  above  names  was  made  out,  and  sigoed 
by  the  Sheriff  in  Court 

The  Clerk  administered  the  following  oath  to  the  Foreman 
of  the  Grand  Jury,  previously  requiring  the  attention  of  the 
other  Grand  Jurors  to  their  Foieman^s  oath. 

^^  You  shall  dUigently  inquire,  and  true  presentment  make, 
of  all  such  matters  and  things  as  shall  here  be  given  you  in 
charge,  or  otherwise  come  to  your  knowledge,  touching  this 
present  service.  The  King^s  Majesty^s  Council,  your  own,  and 
your  fellows,  you  shall  well  and  truly  keep  secret  You  shall 
present  no  person  for  hatred,  malice,  or  ill-will ;  nor  leave 
any  thing  unpresented  for  fear,  favour,  or  affecdon,  or  lor 
any-  reward,  hope,  or  promise  thereof:  But  in  all  your  pre- 
sentments, you  shall  present  the.  truth,  the  whole  truth,  and 
nothing  but  the  truth,  according  to  the  best  of  your  skill  and 
knowledge.     So  help  you  God.'' 

The  remaining  members  of  the  Grand  Jury  were  then 
sworn  four  at  a  time,  as  follows : — 

**  The  same  oath  that  Mr  Abercromby,  your  foreman, 
hath  now  taken  before  you  on  his  part,  you  and  every  of 
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joa  diall  weU  and  truly  observe  and  keep  on  your  reapeedire 
parts.    So  help  you  God.^ 

The  Ciyer  made  prochunatum  for  nlence,  whilst  his  Ma- 
jesty's proclamation  should  be  read. 

The  Clerk  read  his  Majesty^s  prodamation  against  yioe^ 
pfofimeness,  and  immorality. 

The  Cryer  made  proclamation  for  silence,  whilst  the  charge 
was  delivered  to  the  Grand  Jury. 

Chabge. 

Lord  IVvridl^n/.-— Grendemen,  We  are  met  here,  under  his 
Mqesty's  commission,  to  take  trial  of  all  treasons,  and  mis- 
priaoDs  of  treason,  which  may  have  been  committed  within 
this  eoun^ ;  and  I  believe  it  is  customary,  on  such  occasions, 
for  the  preading  Judge  to  address  the  Grand  Jury,  before 
they  retire  to  conader  the  bills  of  indictment  which  are  to 
be  laid  before  them. 

In  our  situation,  where  we  have  to  discharge  a  duty  which 
may  be  said  to  be  new  to  most  of  us,  it  may  be  particularly 
usdbl  to  take  a  view  of  the  law,  which  we  are  now  called 
upon  to  administer. 

Trials  for  treason  have  been  of  very  rare  occurrence  in 
this  country.  Not  that  we  have  been  without  materials  in 
Scotknd ;  for  die  two  rebellions  in  1715  and  1746  furnish- 
ed a  numerous  list  of  traitors ;  but,  by  special  statutes^  the 
trials  thai  all  took  place  in  England. 

The  cases  of  Watt  and  Downie,  in  1794,  are,  I  believe, 
the  only  trials  for  treason  which  have  taken  place  in  Soot- 
land  nnce  the  Union. 

You  know.  Gentlemen,  that,  by  the  treaty  of  Union  be- 
tween this  country  and  Englimd,  in  1707,  it  was  most  an- 
xiously stipulated  and  provided,  on  the  part  of  Scotland, 
that  our  municipal  laws  should  be  preserved  entire.  But,  at 
the  same  time,  as  we  were  thereafter  to  become  one  people, 
— umted  under  the  same  legislature,— -governed  by  the  same 
8o?ereign, — ^receiving  from  him  the  same  protection,  and, 
therefore^  owing  to  him  the  same  allegiance, — ^it  was  fore- 
leen,  tliat  some  provision  must  be  made  for  regulating  that 
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•lkgiaiice,aiidfarpuiil8liiiigthelM€tdidf it  It^^ttlhtrei. 
fore  declared,  by  die  same  articld  of  the  trtety  of  Utnon 
which  teired  our  civil  inititutions  entire,  <<  That  the  kws 
which  concern  public  right,  policy,  and  civil  govemniMt^ 
niay  be  inade  the  aame  throughout  the  whole  uxdted  king- 
dom.** 

In  regard  to  the  law  of  treason,  tlus  might  hare  been  done 
in  three  ways:  ^ther  by  compounding  and  digesting  the 
treason-laws  of  both  countries  into  a  new  code,  to  be  com- 
mon to  both ;  or,  by  declaring,  that  the  treason-law  of  Scot- 
land should  be  the  law  of  the  united  kingdom ;  or,  that  the 
treasonJaw  of  England  should  also  govern  Scotland. 

The  last  mode  was  adopted,  and  wisdy  adopted;  and, 
therefore,  immediately  after  the  Union,  the  act  of  Tth  Queen 
Anne,  cap.  21.  was  passed,  by  which  it  was  enacted  in  sub* 
stance,  that  the  law  of  England,  in  regard  both  to  the  crim« 
of  treason,  and  misprision  of  treason,  and  to  the  form  of  trial 
for  them,  should,  in  future,  be  the  law  of  Scotland  as  to 
treason,  or  misprision  of  treason,  committed  against  the  com- 
mon sovereign. 

Gentlemen,  as  to  the  form  of  trial,  Scotland  did  not  gain 
much  by  this  change,  for  we  already  had  a  most  admirable 
form  of  trial ;  by  which  every  prisoner,  accused  of  ordinary 
crimes^  has  as  gftat  advantages  as  the  law  of  England  in*. 
dulges  to  persons  accused  of  high  treason. 

By  the  law  of  Scotland,  you  know,  that  every  prisoner 
must  have  a  copy  of  his  indictment,  with  a  list  of  the  jury 
and  witnesses,  fifteen  days  before  his  trial ;  and  he  is  enti- 
tled to  counsel  to  assist  him  in  his  defence,  both  oa  the  fact 
and  the  law. 

By  the  law  of  England,  it  is  only^in  the  case  of  treason 
that  a  prisoner  is  entitled  to  a  copy  of  his  indictment,  and  A 
list  of  the  jury  and  witnesses,  and  that,  too,  only  ten  days 
before  his  trial ;  and  it  is  a  curious  circumstance,  that  this 
indulgence,  which  we,  in  Scotland,  conrider  as  essentiAl  to  a 
fair  trial,  one  of  the  ablest,  and  most  upright,  humane,  and 
constitutional  Judges  that  ever  sat  on  the  bench  in  England, 
considers  as  of  very  doubtful  expediency. 

But  then.  Gentlemen,  by  the  law  of  England  it  is  farther 


fffOfided^  thlit  no  ikian  ihsdl  be  iiidicto^ 
loo,  except  M  a  litU  found  Againtt  him  hf  a  Grand  Juty ; 
and  that  the  prisoner,  when  afterwards  put  on  his  trial,  shall 
hive  right  to  challenge  a  certain  number  of  the  jury,  with- 
out asNgning  any  reason  for  it  ;-*-privi]eges,  these,  of  no  great 
momeDt  in  the  case  of  (urdinary  crimes  beween  man  and  man, 
but  whidi  may  be  couMdered  as  of  oonsademble  importance, 
in  the  case  of  crimes  committed  in  breadi  of  the  aliegiance 
due  from  the  subject  to  the  sovereign. 

Bat,  while  the  advantage  which  we  have  gained  in  the 
fom  of  trial  is  less  material,  that  which  we  have  gained,  by 
adoptbg  the  English  law  of  treason,  in  other  respects,  has 
been  most  important  The  old  Scots  law  of  treason  was  by 
Ho  mesns  well  defined  $  and  it  Was  much  more  severe  and 
suguittaty  than  that  of  England,  which  had  been  well  ma« 
toied,  and  nArToWed  within  limits  as  confined  as  seems  to  be 
at  all  oonsistetit  with  the  safety  of  the  State. 

What  the  old  law  of  Scotland  was,  in  f«gard  to  treason,  it 
is  now  unnecessary  for  us  to  inquite  \  but  whoever  tekes  that 
trouble,  will  be  sensible  of  the  advantages  which  in  this,  as 
in  all  other  respects,  Scotland  has  derived  from  tfae  ufiion 
with  Enghind. 

The  law  of  treason,  with  which  we  have  now  to  do,  has 
continued  nearly  the  same  since  the  days  of  Edward  the 
Third. 

The  statute  of  the  85th  year  of  that  great  King,  cap.  & 
is  the  basis  of  the  law  of  treason. 

By  the  first  branch  of  that  statute,  it  is  declared  to  be 
ttesson,  <<  when  a  man  doth  compass,  or  imagine,  the  death 
of  our  Lord  the  King,  or  of  our  Lady  the  Queen,  or  of  theur 
ddest  son  and  heir.^ 

At  first  sight.  Gentlemen,  this  law  may  appear  to  be  se« 
vete ;  inasmuch  as  it  punishes,  not  the  actual  killing  of  the 
King,  but  even  the  purpose  and  intention  of  doing  so.  But 
the  l^;islature  was  well  aware  of,  and  contemplated,  the  con- 
fdrion  and  horrors  which  must,  almost  necessarily,  arise  from 
the  vident  deadi  of  the  King  t  and,  therefore,  it  was  thought 
wise  and  prudent  to  check  those  dangers  in  the  bud,  and  to 
prevent,  as  far  as  posable,  the  most  distant  approach  to  any 
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attempt  on  his  life.  It  ooDtemplated,  that  the  life  of  the 
King  is,  in  fact,  the  safety  of  the  State ;  and,  therefore,  that 
it  ought  to  be  guarded  with  much  greater  ^i^hmoe,  and  with 
stronger  barriers^  than  the  life  of  any  other  person  in  the 
realm. 

But  although  the  prindple  be  carried  a  little  farther  in 
the  case  of  treason,  it  is,  in  reality,  the  same  prindple  which 
is  at  the  bottom  of  all  criminal  jurisprudence. 

It  never  is  the  mere  act,  but  the  criminal  intention  mth 
which  it  is  committed,  which  is  the  object  of  punishment. 

Take  the  case  of  killing  an  ordinary  man. 

A  man  is  not  punished  merely  for  killing  another,  unless 
he  has  dotie  so  mth  an  intention  more  or  leas  criminal. 

A  man,  on  his  trial  for  murder,  may  admit  that  he  killed 
the  deceased,  but,  although  his  doing  so  will  be  presumed 
to  be  done  with  a  murderous  intention,  he  will  be  allowed  to 
prove  that  it  was  otherwise ;  and  if  he  prove,  that  it  waa  by 
pure  accident,  he  will  be  altogether  acquitted,  for  want  of  the 
criminal  intention.  Nay,  though  he  killed  him  wilfully,  yet 
if  he  prove  that  it  was  in  strict  self-defence,  he  will  also  be 
acquitted,  from  the  same  want  of  criminal  intention.  Or  if 
he  prove  gross  provocation,  it  will  mitigate  the  criminal  in- 
tention, and  reduce  the  case,  in  the  scale  of  guilt,  from  mur- 
der to  man-slaughter,  or  culpable  homicide. 

Gentlemen,  the  same  may  be  shewn  to  be  the  case  in  all 
crimes  whatever.  It  is  not  the  act  done,  but  the  criminal 
intention  with  which  it  is  done,  that  is  the  object  of  punish- 
ment 

In  ordinary  crimes,  however,  Gkndemen,  you  know  that 
the  criminal  intention  must  be  carried  into  full  effect  bdbre 
it  can  be  punished  to  the  full  extent.  To  constitute  mur« 
der,  there  must  not  only  be  an  intention  to  murder,  but  a 
man  must  be  actually  killed.  To  constitute  theft  or  robbe- 
ry, there  must  not  only  be  the  felonious  intention,  but  the 
theft  or  robbery  must  be  actually  accomplished. 

If  these  crimes  have  not  been  actually  accomplished, 
though  the  criminal  may  have  been  prevented  by  the  merest 
accident,  it  is  not  murder  or  robbery ;  but,  even  in  all  such 
cases,  the  crimmal  intention  will  be  punished,  under  the 
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name  of  a  lower  denomination,  and  according  to  the  degree 
of  criminal  intention  indicated  by  the  event. 

But,  in  regard  to  the  life  of  the  King,  the  law  will  not  al- 
low it  to  be  tampered  with ;  it  will  not  allow  it  to  be  put 
even  into  remote  danger,  by  the  wicked  imagination  of  the 
traitor.  '^  The  law,^  says  Foster,  the  most  approved  author 
on  this  subject, — **  the  law  tendereth  the  safety  of  the  King 
with  an  anxious,  and,  if  I  may  use  the  expression,  with  a 
concern  bordering  on  jealousy.  It  considereth  the  wicked 
imagination  of  the  heart  in  the  same  degree  of  guilt  as  if 
carried  into  actual  execution,  from  the  moment  that  mea- 
sures appear  to  have  been  taken  to  render  them  effectual.^ 

These  last  words  lead  me  to  remark  to  you,  that,  even  in 
regard  to  the  sacred  life  of  the  Kmg,  the  law  is  not  so  unjust 
or  severe,  as  to  punish  naked  intention  alone,  if  confined  to 
the  breast  of  the  party ;  for  the  statute  adds,  in  regard  to 
this  treason  of  compassing  and  imagining  the  death  of  the 
King,  that  the  offenders  ^^  shall  thereof  be  proveably  attaint- 
ed of  open  deed,  by  the  people  of  their  condition  ;^  that  is, 
according  to  the  interpretation  and  language  of  all  modem 
lawyers,  the  intention  agidnst  the  life  of  the  King  must  be 
inanifested  by  some  overt  act,  which  is  to  be  proved  by  suf- 
fident  evidence  before  a  jury,  of  their  country. 

Indeed,  it  is  not  easy  to  see  how  such  intention,  which  is 
of  the  heart,  and,  therefore,  known  to  God  alone,  can  be  sa^ 
tisiactorily  proved  to  a  human  tribunal,  except  by  some  overt 
act,  clearly  indicative  of  that  intention.  And  if  such  inten- 
tion be  truly  indicated  by  the  overt  act,  it  is  expressly  laid 
down  by  Forster,  that  it  matters  not  though  the  overt  act 
shoidd  only  be  one  of  remote  tendency  and  preparation  to 
the  crime. 

This,  then.  Gentlemen,  being  the  undoubted  law  of  the 
land,  Imo,  That  it  is  treason  to  compass  and  ima^e  the 
death  of  the  King ;  and  2do,  That  every  overt  act,  how- 
ever remote  in  its  tendency,  which  clearly  indicates  such 
treasonable  purpose  in  the  mind,  is  sufficient  to  bring  the  of* 
fender  within  the  enactment  of  the  statute ;  it  seems  not  to 
be  very  necessary  to  specify  any  particular  overt  acts,  which 
have  been  held  to  be  sufficient  to  prove  the  treasonable  in- 
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tentioD,  bec&ufle  it  is  obvious,  that  such  overt  acts  maybe  as 
various  as  criminal  ingentuty  can  invent,  for  accomplishing 
or  fbrwartUng  such  treasonable  purpose,  and  indeed  must  ne- 
cessarily vary  with  the  natiu:e  of  every  plot  or  consjnracy  in 
which  they  originate. 

It  may,  however,  be  satisfactory  to  you,  that  I  should 
mention  a  few  overt  acts,  which  have  been  held  to  amount 
to  treason  under  this  branch  of  the  statute.  For  instance,  to 
lie  in  wut  in  order  to  attempt  the  life  of  the  King,  though 
he  should  have  gone  another  road,  or  not  moved  from  his 
palace  that  day ;  to  provide  arms,  or  prepare  poison  for  his 
destruction ;  to  assemble  and  consult  how  he  may  be  killed, 
though  the  meeting  should  separate  without  coming  to  any 
fixed  resolution ;  nay,  the  mere  presence  at  such  a  meeting, 
if  the  purpose  of  it  was  previously  known,  and  concealing  the 
object  of  it ;  though  the  person  took  no  part  in  the  delibe- 
ration,  has  been  found  to  be  treason.  So  to  offer  money  to 
another  to  kill  the  King,  is  treason,  even  though  the  money 
should  be  t^fused ;  or  the  giving  of  special  instructions  how 
he  may  be  killed,  or  in  any  manner  or  way,  instigating,  or 
encouraging  another  in  any  course,  or  mode,  (though  origi- 
nally devised  by  that  other)  for  taking  away  the  life  of  the 
King,  is  also  treason. 

Indeed,  Gentiemen,  so  much  is  it  the  treasonable  inten- 
tion against  the  life  of  the  King,  which  it  is  the  object  of  the 
law  to  repress  and  punish,  that  you  will  observe  that  the 
statute  does  not  say  one  word  in  regard  to  the  actual  killing 
of  the  King.  Accordingly,  on  the  restoration  of  Charles  the 
Second,  when  theregicides  were  to  be  tried  for  the  murder 
of  his  father,  Charles  the  First,  they  were  not  indicted  for 
killing  that  King,  but  for  compassing  and  imagining  his 
death ;  and  the  fact,  of  having  actually  beheaded  him,  was 
laid  as  the  ovett  act,  to  prove  the  compassing  and  imaging 
his  death ;  for,  without  such  compassing  and  imagining,  the 
killing  of  the  King  would  not  be  treason,  nor  even  murder. 
For  example.  Sir  Walter  Tyrrell,  you  know,  actually  killed 
William  Rufus ;  but  he  could  not  have  been  convicted  of 
treason  under  this  statute,  if  it  had  then  existed,  nor  even 
of  murder  at  common  law,  because  it  was  purely  accidental. 
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in  the  prosecution  of  a  bwful  amusement,  in  which  the  King 
had  authorised  his  subjects  to  join  with  him. 

For  the  same  reason,  diat  it  is  the  compassing  and  ima*. 
gining  the  death  of  the  King,  which  constitutes  treason,  and 
which  it  is  the  object  of  the  law  to  repress,  an  overt  act  may 
be  treason  under  this  branch  of  the  statute,  which  would  not 
be  an  overt  act  under  the  other  branch  of  levying  war  against 
the  King,  though  in  appearance  more  nearly  allied  to  it 

Thus,  a  mere  conspiracy  to  levy  war,  when  no  war  has 
been  actually  raised,  cannot  be  charged  as  a  levying  of  war, 
but  it  may  be  charged,  and  has  always  been  sustained,  as  an 
overt  act,  to  prove  the  compassing  and  imagining  the  King^s 
death ;  for  no  man  can  conspire  to  levy  war  against  the  King, 
withoat  distinctly  having  the  death  of  the  King  in  his  ima- 
ginatbn,  as  the  probable,  I  may  almost  say,  as  the  necessary 
result  of  that  conspiracy,  if  successful ;  for  when  subjects 
conspire  to  make  war  on  their  King,  and  prove  successful, 
they  may  be  said  to  be  driven  to  the  necesnty  of  putting  him 
to  death  for  self-preservation,  for  they  never  could  believe 
tbat  the  King  would  forgive  them.  Such,  accordingly,  has 
been  the  result  in  every  instance  of  successful  rebellion  in 
thiscountty,  as  in  the  cases  of  Edward  the  Second,  Richard 
the  Second,  Henry  the  Sixth,  and  Charles  the  First. 

For  the  same  reason,  it  is  an  overt  act  of  treason  within 
this  statute,  to  enlist  men  to  depose  the  King,  to  fortify  a 
house  or  castle  to  resist  his  forces,  or  to  take  any  measures 
for  imprisoning  him,  or  fordbly  taking  possession  of  his  per- 
son ;  for,  as  Judge  Foster  says,  "  Experience  has  shewn, 
that  between  the  prisons  and  the  graves  of  Kings,  the  dis- 
tance is  very  small.^ 

In  die  same  manner,  holding  consultations,  or  taking  mea- 
sures  for  raising  an  insurrection,  if  the  object  be  directed 
against  the  King^s  authority,  as  to  compel  him  to  alter  his 
measures,  to  dismiss  his  counsellors,  to  submit  to  demands 
for  reformation,  or,  in  general  to  compel  him  to  adopt,  or  to 
restrain  him  from  adopting,  any  measure,  which  it  is  part  of 
his  prerogative  to  do  or  not,  as  he  judges  proper :— All  such 
purposes,  if  attempted  by  force,  are  treason  under  the  sta- 
tute;  for  it  is  justly  observed  by  Hale,  one  of  the  ablest 
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judges,  and  most  constitutional  lawyers  we  ever  had,  ^*  That 
it  is^a  kind  of  natural  and  necessary  consequence,  that  he 
who  attempts  to  conquer  or  subdue  the  King,  cannot  intend 
less  than  to  take  away  his  life.**^ 

Gentlemen,  many  other  observations  might  be  made,  and 
illustrations  ^ven  on  this  branch  of  the  statute ;  but  as  I  am 
not  aware  that  they  could  be  of  xise  to  you  in  the  discharge 
of  your  duty,  I  shall  not  enlarge  farther  on  this  part  of  the 
subject 

It  is  only  necessary  for  me  to  mention,  that  the  statute  of 
Edward  the  Third,  has  been  explained,  and  in  a  slight  de- 
gree extended ;  at  least  the  law  has  been  made  more  expli- 
cit, by  an  act  passed  in  the  thirty-sixth  year  of  the  late  King, 
chap.  vii.  which  was  passed  on  an  occasion  of  an  outrage 
offered  to  his  Majesty^s  person. 

This  statute  was  at  ^rst  temporary,  but  has  since  been 
made  perpetual  by  fifty-seventh,  George  the  Third,  chap.  vi. 

By  this  act  it  is  made  treason,  ^^  To  compass,  or  imagine, 
invent,  devise,  or  intend  death  or  destruction,  or  any  bodily 
harm,  tending  to  death  or  destruction,  maim,  or  wounding, 
imprisonment,  or  restraint,  of  th^  perspn  of  our  Sovereign 
Lord  the  King.'^ 

This  statute  is  very  similar,  both  in  its  words  and  sub- 
stance, to  the  Scots  act,  1662,  chap.  ii.  and  was  probably 
copied  from  it. 

It  seems  more  calculated,  however,  to  remove  doubts  and 
scruples,  which  might  have  been  entertained,  as  to  the  de- 
gr^^  q£  violence  necessary  to  constitute  treason,  under  the 
statute  of  Edward  the  Third,  than  to  introduce  any  new 
species  of  treason ;  at  least,  it  humbly  appears  to  me,  that  it 
is  not  easy  to  conceive  an  overt  act  under  the  one,  which 
would  not  be  treason  under  the  other. 

Gentlemen,  this  late  statute,  like  the  old  one,  requires  that 
the  party  shall  give  some  effect  to  the  imagination  of  the 
heart.  He  must  express,  utter,  or  disclose  his  intention,  by 
publishing  some  printing  or  writing,  or  by  some  overt  act  or 
deed.  And  I  may  here  mention,  what  is  applicable  to  all 
treasons,  that  some  one  overt  act  must  be  proved  to  have 
taken  place  within  the  county  wherein  the  bill  of  indictment 
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is  preferred.  If  this  be  done,  the  proof  of  the  other  orert 
acts  in  other  counties  is  to  be  received  as  competent  to  sup- 
port the  indictment,  for  otherwise  a  man  might  run  from  one 
county  to  another,  committing  treason  in  them  all,  and  yet 
it  might  be  difficult  to  convict  him  of  it  in  any  one  of  them. 

Grentlemen,  the  next  species  of  treason  which  it  is  neces- 
sary for  me  to  mention,  is,  that  of  levying  war  against  the 
King.  By  the  act  of  Edward  the  Third,  it  is  declared  to 
be  treason,  <<  If  a  man  do  levy  war  against  our  Lord  the 
Xing  in  this  realm.^ 

This  has  been  con»derably  extended  by  the  late  act,  al- 
ready mentioned,  of  the  thirty-sixth,  George  the  Third,  by 
whidi  it  is  declared  to  be  treason,  "  To  compass,  imagine, 
indent,  devise,  or  intend  to  levy  war  against  the  King  within 
this  realm,  in  order,  by  force  or  constraint,  to  compel  him  to 
change  his  measures  and  counsels,  or  in  order  to  put  any 
force  or  constraint  upon,  or  overawe  both  or  either  House  of 
Parliament" 

By  these  acts  you  will  perceive,  Iwo,  That  it  is  not  only 
treason  actually  to  levy  war  against  the  King;  but,  Sdo, 
Also,  as  in  the  case  of  his  life,  it  is  treason  even  to  compass 
or  imagine,  invent,  devise,  or  intend  the  levying  of  war 
against  him,  provided  the  object  be,  either  to  compel  the 
King  to  change  his  measures,  or  to  overawe  or  constrain 
either  House  of  Parliament. 

It  is  only  necessary,  therefore,  to  consider  what  is  to  be 
held  a  levying  of  war,  the  actual  raising  of  which,  under  the 
act  of  Edward  the  Third,  or  the  compassing  and  imagining 
it,  under  the  act  of  George  the  Third,  will  constitute  trea- 
son. 

Now,  all  our  writers  and  lawyers  agree,  that,  in  order  to 
constitute  this  species  of  treason,  it  is  not  necessary  that  the 
people  so  levying  war  should  appear  in  the  shape  of  regular 
troops,  divided  into  battalions,  and  regularly  clothed,  armed, 
and  disdplined.  Rebellion  and  insurrection,  from  the  very 
nature  of  the  case,  can  seldom  assume  such  appearance  at 
first,  though  a  little  success  may  soon  enable  them  to  assume 
sO  the  array  and  discipline  of  regular  armies.  Of  this  we  had 
a  memorable  example  in  our  rebellion  in  1745.  When  Prince 


Charles,  commonly  called  the  Pretender,  landed  in  the  west, 
he  was  for  some  time  joined  only  by  a  few  half-armed  and 
half-naked  Highlanders ;  and  yet  there  can  be  no  doubt, 
that  he  and  his  associates  were  as  much  guilty  of  treason  the 
first  day  he  raised  his  standard  at  the  head  of  Lochshiel,  as 
when  he  gained  the  victory  at  Frestonpans,  and  was  thereby 
enabled  to  arm  and  clothe  his  followers,  and  ffve  them  more 
the  appearance  of  a  regular  army. 

Therefore,  Gentlemen,  however  ill  arranged,  however  ill 
disciplined  or  armed  the  people  may  be,  there  is  no  doubt 
that  every  rising  or  insurrection,  for  the  purpose  of  effecting, 
by  force  and  numbers,  any  innovation  of  a  public  nature,  or 
to  redress  any  public  grievance,  real  or  ima^nary,  things 
which  can  only  be  lawfully  and  constitutionally  accomplish- 
ed by  the  King'^s  authority,  or  that  of  Parliament,  is  treason, 
as  an  actual  levying  of  war ;  and  consequently  to  compass  or 
imagine  such  a  rising  or  insurrection  for  such  purposes,  will 
be  to  compass  and  imagine  the  levying  of  war  against  the 
King  under  the  late  statute. 

What  overt  acts  will  be  sufficient  to  indicate  such  traitor- 
ous intention  to  levy  war,  it  is  almost  impossible  to  define, 
for  they  may  be  infinitely  various.  But  in  cases  where  the 
insurrection  has  not  actually  broke  out,  the  overt  acts  most 
likely  to  happen,  are  meetings  and  consultations  about  the 
intended  insurrection,  and  the  means  of  promoting  it — insti- 
gating or  overawing  others  to  join,  by  private  threats  and  ar- 
guments, or  by  open  proclamation — associations  and  agree- 
ments for  that  purpose— making  or  providing  arms  or  am- 
munition of  whatever  kind,  intended  to  be  used  in  the  insure, 
rection.  All  these,  and  similar  matters,  are  held  to  be  coox- 
petent  overt  acts,  to  prove  the  compassing  and  imagining  the 
levying  of  the  war  to  which  they  apply. 

Gendemen,  it  may  be  useful  to  say  a  few  words  on  the 
distinction  between  levying  war  against  the  King,  and  com- 
mitting a  riot.  The  distinction  seems  to  consist  in  this,  al- 
though they  may  often  run  very  nearly  into  each  other. 

Where  the  rising  or  tumult  is  merely  to  accomplish  some 
private  purpose,  interesting  only  to  those  engaged  in  it,  and 
not  resisting  or  calling  in  question  the  Eang^s  authority  or 
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pranigitiveiy  then  the  tumult^  however  numerous  or  outrage- 
oas  the  mob  may  be,  is  held  only  to  be  a  riot ;  for  example, 
suppose  a  mob  to  riie,  and  even  by  force  of  arms  to  break 
into  a  particular  prison,  and  rescue  certidn  persons  therein 
confined ;  or  to  oblige  the  magistrates  to  set  them  at  liberty ; 
or  to  lower  the  price  of  proviuons  in  a  certain  market ;  or  to 
tear  down  certain  inclosures,  which  they  conceive  to  encroach 
on  the  town'^s  common.  All  such  acts,  though  severely  pu- 
nishable, and  though  they  may  be  resisted  by  force,  do  not 
amount  to  treason.  Nothing  is  pointed  against  either  the 
perMMi  or  authority  of  the  King.  For  this  reason,  after  the 
most  mature  consideration,  the  outrageous  proceedings  of 
the  mob  of  Edinburgh,  in  the  affair  of  Porteous,  were  held 
not  to  amount  to  treason,  and  the  few  persons  who  were 
tried,  were  tried  only  as  for  riot ;  because,  although  there 
was  m  that  case  an  interference  with  the  royal  prerogative  of 
mercy,  yet,  as  it  was  only  directed  against  the  exercise  of  it 
in  that  individual  case,  and  did  not  in  any  degree  go  to  im« 
peach  or  resist  his  Majesty^s  general  exercise  of  it  in  other 
esses,  it  was  determined  to  proceed  against  those  accused 
only  as  for  riot,  and  not  as  for  treason. 

But,  Gentlemen,  wherever  the  rising  or  insurrection  has 
for  its  object  a  general  purpose,  not  confined  to  the  peculiar 
riews  and  interests  of  tlie  persons  concerned  in  it,  but  com-« 
mon  to  the  whole  community,  and  striking  directly  against 
the  Emg^s  authority,  or  that  of  Parliament,  then  it  assumes 
the  character  of  treason.  For  example,  if  mobs  were  to  rise 
in  different  jMUts  of  the  country,  to  throw  open  all  indosures, 
and  to  rerist  the  execution  of  the  law  regarding  inclosures 
wheresoever  attempted ;  to  pull  down  all  prisons  or  courts  of 
justice ;  to  resist  all  revenue  officers  in  the  collecting  of  all 
or  any  of  the  taxes ;  in  short,  all  risings  to  accomplish  a  ge- 
neral purpose,  or  to  hinder  a  general  measure,  which  by 
law  can  only  be  authorised  or  prohibited  by  authority  of  the 
SjBg  or  Parliament,  amount  to  levying  of  war  against  the 
Cng,  and  have  always  been  tried  and  punished  as  treason. 

It  is,  therefore,  not  the  numbers  concerned,  nor  the  force 
empbyed  by  the  people  rising  in  arms,  but  the  object  which 
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they  have  ia  view  that  detennines  the  character  of  the  crime, 
and  will  make  it  either  riot  or  treason,  according  as  that  ob- 
ject is  of  a  public  and  general,  or  private  and  local  nature. 

Gentlemen,  it  is  also  proper  that  I  should  take  notice  of 
one  species  of  overt  act,  which  has  created  more  diflSculty 
than  any  other,  and  as  to  which,  in  former  times,  some  de- 
cisions were  given  which  are  now  universally  held  to  be 
against  law — I  mean.  Words  and  Writings. 

As  to  these  the  law  seems  now  to  be  settled,  that  mere 
words  spoken,  however  wicked  and  abominable,  if  they  do 
not  relate  to  any  act  or  design  then  actually  on  foot  against 
the  life  of  the  King,  or  the  levying  of  war  against  htm, 
and  in  the  contemplation  of  the  speaker,  do  not  amount 
to  treason,  though  they  may  be  otherwise  severely  punish- 
ed ;  for  example,  if  a  man  were  openly  to  declare  in  so  many 
words,  that  the  King  ought  to  be  killed,  and  that  it  would 
be  meritorious  to  do  so. 

This  would  be  a  great  crime  and  severely  punishable, 
but  it  would  not  be  treason,  unless  it  were  proved  that  the 
man  had  in  contemplation  some  plot,  either  of  his  own  or  of 
others,  then  actually  in  progress  for  that  purpose.  But 
words  spoken  in  consultation  or  debate  with  others,  as  to 
killing  the  King  by  any  particular  means,  or  at  any  given 
time  or  place,  these  unquestionably  amount  to  an  overt  act 
or  treason. 

The  same  may  nearly  be  laid  down  as  to  writings.  A  trea- 
tise to  prove  that  all  kings  are  tyrants,  and  therefore  ought 
to  be  killed,  especially  if  never  divulged  or  published,  does 
not  amount  to  treason  ;  and,  therefore,  the  decision  in  the 
case  of  Algernon  Sidney  is  now  held  to  be  against  law ;  for, 
in  that  case,  certain  papers  found  in  his  private  desk,  and 
unpublished,  were  laid  as  a  substantive  overt  act  of  treason. 

On  the  other  hand,  all  writings,  though  unpublished,  and 
much  more  if  they  have  been  published,  will  amount  to  an 
overt  act  of  treason,  if  they  are  in  furtherance  of  any  trea- 
sonable measure  then  in  actual  preparation.  Thus  it  was 
held  in  the  case  of  Lord  Preston,  that  letters  and  papers  con- 
taining the  detail  of  a  plan  of  an  invasion  by  the  French, 
11 
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might  be  laid  and  read  as  evidence  of  an  overt  act  of  com- 
passing  and  imagining  the  Eing^s  death,  though  they  were 
never  proved  to  have  been  communicated  to  the  enemy. 

So  the  vridng  or  printing,  or  causing  to  be  written  or 
printed,  any  proclamations,  not  recommending  rebellion  and 
insurrection  generally,  but  exciting  the  people  to  rise  at  a 
particular  time  and  place  for  a  general  purpose,  is  unques- 
tionably  an  overt  act  of  treason,  under  one  or  both  of  the 
branches  of  the  above  acts,  according  as  the  proclamation 
may  be  worded. 

And,  Grentlemen,  I  need  scarcely  add,  to  persons  of  your 
education  and  knowledge,  that  all  persons  concerned  in  dis- 
tributing, posting,  or  placarding  such  proclamations,  if  aware 
of  the  contents  of  them,  are  equally  guilty  of  treason,  as 
the  authors  or  printers ;  indeed,  in  so  far  as  dangerous  con- 
sequences go,  they  are  more  guilty  ;  for  such  proclamations 
would  produce  but  very  limited  mischief,  if  persons  were  not 
found  to  give  them  publicity  and  circulation. 

It  is  now  proper  for  me  to  add,  what  however  is  probably 
known  to  you  all,  that  in  treason  there  are  no  accessaries. 
All  who  become  partakers  in  the  traitorous  project,  whether 
at  an  early  or  a  late  stage  of  it,  whether  as  leaders  or  follow- 
ers, whether  they  engage  for  the  whole  plot,  or  only  to  exe- 
cute a  particular  part  of  it,  are  guilty  of  treason,  provided 
that  the  part  which  they  do  undertake  relates  strictly  and 
properly  to  the  forwarding  and  accomplishing  the  grand  ob- 
ject in  view  by  the  rest  of  the  conspirators. 

It  now  only  remains  for  me  to  say  a  few  words  on  the  pre- 
liminary steps  in  a  process  of  treason. 

You  know,  Gentlemen,  that  here  in  Scotland,  in  ordinary 
crimes,  the  preliminary  examinations,  or  the  precognition,  as 
we  call  it,  is  laid  before  his  Majesty^s  Advocate,  and  that  he 
determines,  according  to  the  best  of  his  judgment,  whether 
there  be  sufficient  grounds  to  put  the  accused  on  his  trial. 
And  in  such  ordinary  crimes  occurring  between  man  and 
man,  in  which  the  government  of  the  country  cannot  have 
the  smallest  conceivable  interest,  except  to  preserve  the  lives 
and  properties  of  the  people,  there  does  not  seem  to  be  any 
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reaaonaUeolgection  to  this  course  of  proceeding.  According- 
ly,  in  practice,  no  inconvenience  to  the  public  and  no  hard- 
ship to  individuals  have  been  found  to  result  from  it,  while, 
on  the  contrary,  many  and  great  public  benefits  obviously 
arise  from  our  prosecutions  for  crimes  being  all  at  the  in- 
stance of  a  public  prosecutor,  and  all  conducted  at  the  pubHc 
expence. 

But  it  is  easy  to  conceive  that  the  case  might  be  different 
in  the  crime  of  treason,  and  therefore  the  subjects  of  Scot- 
land have  in  tliis  particular  gained  a  considerable  advantage 
by  adopting  the  treason  laws  of  England.  Since  the  Union, 
therefore,  no  indictment  for  treason  can  be  brought  against 
any  person  at  the  instance  of  his  Majesty'^s  Advocate.  The 
bill  of  indictment  must  first  be  exhibited  to  a  grand  jury, 
who,  in  their  own  presence,  examine  the  witnesses  adduced 
to  support  the  charge,  and  find  or  reject  the  indictment  ac- 
cording to  the  result  of  that  examiiiation. 

The  law  of  England  also  requires^  not  only  that  a  maa 
shall  not  be  convicted  of  treason,  but  even  that  he  shall  not 
be  indicted  for  it  except  on  the  oaths  of  two  witnesses.  Id 
ordinary  crimes  in  England,  the  evidence  of  one  credible 
witness  is  held  to  be  sufficient  But  this  never  was  the  law  of 
Scotland,  which,  at  all  times,  and  in  every  crime,  has  re- 
quired the  evidence  of  two  witnesses,  which,  you  know,  is 
also  agreeably  to  the  law  of  Moses.  In  the  law  of  treasoii, 
therefore,  as  far  as.  relates  to  evidence,  England  seems  to 
have  copied  from  us,  or  at  least  has  adopted  the  same  prin- 
ciple,^ and  has  evidently  changed  for  the  better. 

Therefore,  if  treason  is  to  be  proved  against  the  accused 
by  his  accession  to  one  specific  fact  or  overt  act,  that  fact  or 
overt  act  must  be  proved  by  at  least  two  witnesses. 

But  where  the  treason  is  to  be  made  out  agsdnst  him  by 
his  accession  to  two  or  more  overt  acts^  it  is  not  necessary 
that  each  separate  overt  act  should  be  proved  by  two  witness- 
es— one  witness,  in  that  case,  to  each  overt  act,  is  by  law  suf- 
ficient. This  is  declared  by  the  act  of  King  William,  and 
has  been  so  found  both  by  judges  and  juries  again  and 
again. 
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And  this  is  no  more,  Gentlemen,  than  a  branch  of  the 
prindple  to  which  we  are  all  daily  accustomed,  in  all  casea 
of  circumstantial  evidence.  Take  a  case  of  murder.  If  the 
murder  is  to  be  proved  merely  by  evidence,  that  the  ac- 
cused was  actually  seen  to  commit  it,  then,  by  our  law,  there 
must  be  two  witnesses  of  the  fact ;  and  if  there  be  only  one, 
diough  he  be  ever  so  positive  and  credible  in  the  account  he 
gives  of  the  murder,  and  of  the  way  and  manner  in  which  he 
came  to  see  it  committed,  yet  the  accused  must  be  acquitted. 

But  where  the  murder  is  to  be  proved,  not  by  direct  ocu- 
lar testimony,  but  by  a  variety  of  circumstances,  all  tending 
to  produce  a  conviction  that  the  accused  did  commit  the 
crime,  then  it  is  not  necessary  that  each  of  those  facts  and 
circumstances  should  be  proved  by  two  witnesses.  If  each 
fact  or  circumstance  be  proved  by  one  witness,  it  has  always 
been  held  by  courts  and  juries  to  be  sufficient ;  so  in  the  case 
of  treason,  where  the  general  charge  of  treason  is  to  be  made 
out,  by  the  aoces^on  of  the  accused  to  a  variety  of  overt  act% 
it  is  enough  if  each  of  the  overt  acts  be  proved  against  him 
by  one  witness. 

Indeed,  this  kind  of  proof,  called  circumstantial  proof,  is 
generally  and  justly  considered  as  more  satisfactory  than  one 
by  direct  ocular  testimony,  because  this  last  depends  entire- 
ly on  the  fidelity  of  the  witness ;  whereas,  in  a  circumstantial 
case,  the  facts  hang  together  in  such  a  manner  as,  of  them- 
selves,  to  lend  credit  to  the  witnesses  who  swear  to  them. 

It  is  necessary,  however,  in  a  case  of  treason,  which  is  to 
be  made  out  by  a  proof  of  a  variety  of  overt  acts,  that  each 
overt  act  depending  on  the  testimony  of  one  witness,  should 
be  of  the  same  species  of  treason.  Thus,  if  a  man  be  indict- 
ed for  compassing  and  imagining  the  death  of  the  King,  he 
cannot  be  indicted  or  convicted  by  one  witness  sweating  to 
one  overt  act  tending  to  prove  that  species  of  treasqn»  and 
by  another  witness  swearing  to  another  overt  act,  indicative 
of  the  other  species  of  treason,  of  levying  war  against  the 
King.  The  links  of  the  chain  do  not  here  hang  together. 
The  one  act  is  not  necessarily  connected  with  the  other,  for 
it  is  quite  possible  to  conceive  a  design  against  the  life  of  the 


28 


King,  by  some  private  and  secret  means,  totally  unconnect- 
ed with  the  open  levying  of  war. 

The  overt  acts,  therefore,  which,  being  each  proved  by  one 
witness,  are  sufficient  to  support  an  indictment  for  treason, 
must  be  all  overt  acts  of  the  same  kind  of  treason. 

Gentlemen,  it  is  necessary,  however,  to  mention  one  limi- 
tation of  this  rule,  which  is,  that  it  is  only  the  overt  acts  laid 
in  the  indictment,  which,  if  taken  as  a  substantive  proof  of 
guilt,  require  two  witnesses ;  for  minor  and  collateral  facts, 
by  the  common  law  of  England,  and,  of  course,  of  Scotland, 
in  matters  of  treason,  and  indeed  in  other  crimes,  may  still 
be  proved  by  a  single  witness ;  for  instance,  that  the  prisoner 
is  a  natural  bom  subject,  and  not  an  alien ;  that  he  was  at  a 
particular  place  at  a  particular  time  y  that  he  was  dressed  or 
disguised  in  a  particular  manner ;  all  these,  and  such  like 
collateral  facts  and  circumstances,  not  in  themselves  overt 
acts  of  treason,  at  least  not  charged  as  such,  though  perhaps 
very  material  in  connecting  the  prisoner  with  the  overt  acts 
of  treason  charged  against  him,  may  be  competently  proved 
by  a  single  witness. 

I  believe.  Gentlemen,  it  will  only  be  necessary  for  me  fur- 
ther to  add,  what,  however,  I  have  no  doubt  you  will  suffi- 
ciently apprehend  without  any  information  from  me,  that  in 
discharging  your  duty,  it  is  not  necessary  for  you  to  go  so 
nicely  and  critically  to  work,  as  the  petty  jury  must  after- 
wards do  on  the  trial  of  the  prisoners,  if  you  shall  find  bills 
against  them. 

It  is  not  necessary  to  justify  your  finding  a  true  bill  of 
indictment,  that  you  should  be  completely  satisfied  of  the 
guilt  of  the  accused.  It  is  enough  if  you  see  such  strong 
ground  of  suspicion  against  them,  arising  out  of  the  exami- 
nations before  you,  as  to  render  it  proper  that  they  should 
be  put  on  their  trial. 

In  this  instance,  your  duty.  Gentlemen,  resembles  that  of 
his  Majesty ^s  Advocate.  You  will  hear  at  present  nothing 
but  the  evidence  for  the  crown  against  the  prisoners.  What 
they  may  have  to  say  in  defence,  neither  you,  nor  the  Lord 
Advocate,  can  know,  and  you  cannot  compel  the  prisoners 


29 


to  diadose  it  to  you.  They  have  the  advantage  of  resenring 
that  for  thdr  trial ;  so  that  it  may  well  happen,  and  often  does 
happen,  that  a  grand  jury  may  have  the  best  grounds  for 
finding  a  bill  of  indictment,  and  yet  that  the  prisoner,  pn  his 
trial,  may  be  most  justly  acquitted.  The  one  verdict  will  be 
DO  impeachment  or  slur  upon  the  other. 

I  am  not  sensible.  Gentlemen,  that  I  can  add  any  thing  else 
which  can  be  of  use  to  you ;  and,  therefore,  you  will  retire, 
aod  consider  the  bills  which  are  to  be  laid  before  you  on  the 
part  of  the  crown,  remembering,  that  however  you  may  be 
already  convinced,  from  what  you  have  heard,  or  perhaps 
from  what  you  have  seen,  that  treason  has  been  committed ; 
the  question,  whether  the  persons  accused  are  reasonably 
charged  with  having  committed  it,  cannot  be  solved  by  such 
general  knowledge,  but  must  be  determined  solely  from  th^ 
eridence  now  to  be  laid  before  you,  as  applicable  to  the  case 
of  each  individual  prisoner. 


The  Court  ordered  that  a  copy  of  the  names  of  the  Grand 
Jury  should  be  made  and  delivered  to  the  Foreman,  and 
another  copy  to  the  Agent  for  the  Crown,  to  annex  to  the  cap- 
tion; and  copies  of  the  indictment  to  be  delivered  to  the 
respective  prisoners  indicted. 

John  Morrison  was  then  sworn  to  deliver  the  several  bills 
of  indictment  received  from  the  Court,  and  to  attend  the 
several  witnesses  as  they  were  sworn  to  the  Grand  Jury. 

The  Court  directed  Mr  Thomas  George  Knapp,  the 
Clerk  to  the  Commission,  and  Messrs  Robert  Sconce,  and 
Robert  Campbell,  Procurators  Fiscal,  to  attend  the  Grand 
Jury  on  the  examination  of  witnessses  on  all  the  indictments 
to  be  preferred. 

The  Grand  Jury  then  retired  to-  consider  the  respective 
bills  to  be  laid  before  them. 

The  Cryer  then  called  his  Majesty's  Advocate  for  his 
Majesty's  interest,  who  appeared. 

The  Cryer  then  required  the  appearance  of  all  persons 
bound  to  pve  evidence  against  the  several  prisoners  charged 
with  high  treason,  and  misprision  of  treason. 


30 


The  witnesses  whose  names  were  indorsed  on  the  back  of 
the  several  bills  of  indictment  presented,  were  then  sworn  in 
Court  to  give  evidence  before  the  Grand  Jury.  Those  wit- 
nesses that  preferred  being  sworn  after  the  English  manner^ 
were  severally  sworn  by  the  Cryer ;  those  that  requested  to 
be  sworn  in  the  Scotch  form,  were  severally  by  the  Lords 
Commissioners  in  rotation,  each  person  repeating  the  words 
of  the  Scotch  oath  after  the  Commissioner  had  pronounced 
them.     Several  took  the  oath  at  the  same  time. 

All  the  Grand  Jury  attended  the  Court,  and  their  names 
being  called  over,  the  Foreman  presented  a  true  bill  against 
the  following  persons.  The  Jury  first  consenting,  by  their 
Foreman,  that  the  Court  might  alter  matters  of  form,  not 
altering^  matters  of  substance,  without  the  consent  of  the 
Grand  Jury. 

BoNXYMuiE  Case. 

Thomas  M'Culloch, 

Andrew  Hardie, 

Benjamin  Moir, 

Allan  Murchie, 

Alexander  Latimer, 

Alexander  Johnston, 

Andrew  White, 

David  Thomson, 

James  Wright, 

William  Clackson,  otherwise  called  William  Clarkson^ 

Thomas  Pike,  otherwise  called  Thomas  Pink, 

Bobert  Gray, 

James  Clelland, 

Alexander  Hart, 

John  Baird, 

John  Barr, 

William  Smith, 

Thomas  M*Farlane. 

The  above  eighteen  defendants  were  then  put  to  the  bar, 
and  their  several  names  were  called  over  by  the  Clerk,  and. 
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on  being  severally  adced,  respectively  stated  their  names  to 
be  the  same  as  described  in  the  indictment ;  they  were  then 
infiMrmed  by  the  Lord  Presidait  that  a  bill  of  indictment  for 
high  treascm  had  been  found  against  them :  That  they  were 
entitled  to  have  two  Counsel  each  to  defend  them,  and  that 
tbe  Court  would  assign  them  any  two  that  they  should  name. 
And  at  the  request  of  all  the  eighteen  defendants^  Messrs 
David  Blackie  and  William  Alexando*,  of  Edinburgh,  Wri- 
ten  to  the  Signet,  were  approved  and  appointed,  by  Ae 
Court,  as  the  j<unt  solicitors,  or  agents  for  the  several  de- 
feiidant&  And  it  was  ordered  they  should  have  free  access 
to  the  defendants,  and  each  and  every  of  them  at  all  sea- 
aoosUe  hours;  and  Messrs  Blackie  and  Alexander  resL. 
ding  at  Edinburgh^  it  was  ordered  that  Messrs  Colin  Daw- 
BOQsnd  Robert  HflJdaoe,  of  Stirling,  wriiors,  should  be  per* 
nutted  to  act  as  assistant  agents  to  the  several  defendants, 
doriiig  the  absence  of  Messrs  Blackie  and  Alexander* 
The  following  is  a  copy  of  tbe  order  :— 

The  Ewngagainti  Thomas  M^CuOoeh amd  seoetUeen  others. 
I,  Chiffles  Hope,  Esquire,  President  of  the  College  of 
Jostioeof  our  Lord  the  King,  in  that  part  of  Great  Britain 
and  Ireland  called  Scothmd,  one  of  the  Justices  and  Com- 
nusBoners  named  in  his  Majesty^s  Special  Commisrion  of 
Oyer  and  Terminer,  for  the  said  county  of  Stirling,  Do,  up- 
OQ  the  request  of  the  said  defendants  in  this  prosecution,  or- 
der and  direct  that  David  Blackie  and  WiUiam  Alexander, 
of  Edinburgh,  gentlemen,  the  joint  solicitors,  or  agents,  for 
the  several  defendants,  shall  have  free  access  to  the  said  de- 
foidants,  and  each  and  every  of  them,  at  all  reasonable 
bours,  agreeably  to  the  statute  in  sudi  case  made  and  provi- 
ded  Dated  this  twenty-th'urd  day  of  June,  18S0. 

♦ .  C.  Hort. 

Mesors  Colin  Dawson  and  Robert  Haldane,  of  Stirling, 
writers,  are  to  be  pennitted  to  act  as  assistant  agents  to  the 
prisoners,  during  the  absoice  of  Messrs  Blackie  and  Alex- 
andtf. 

C.  Hops. 
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John  Peter  Gtant,  Baq*  and  Fiancis  Jeffrey,  Esq.  were 
then  aasigiied  asCkranselfor  the  seveni  defeadaats,  Thomfts 
M^CuUoch,  Benjamn  Moir,  Alexander  Lataner^  Alexander 
Johnston,  Andrew  Wright,  David  TfaomBon,  James  Wright^ 
William  Oaekson,  ^diaa  Claikson,  Thomas  Bke,  aUoi  Pink, 
Bohert  Gwjr,  Aleander  Hart,  John  Banr,  William  Smith, 
and  Thomas  M^E^lane ;  aiid  in  case  eitbor  Mr  Grant,  or  Mr 
Jeffrey,  should  not  be  able  to  attend,  Mr  Robot  Hunter 
was  approred  as  Counsel  for  the  defendants,  in  die  room  of 
such  one  «f  die  Comisel  asngned,  m  should  be  dmnt,  or 
prenented  £rn&  attending  the  arraignment,  trials  or  respec- 
tisie  ttiali^  of  these  several  defendants. 

Messm  Grant  and  JeSrej  were  dso  aarigiied  as  Comnel 
for  ifae  defendantJi,  John  Baiid,  James  Clelland,  Andrew 
Haidae,  and  Allan  Miuohie ;  and  in  case  ^dier  Mr  Grant 
or  Mr  Jefibey  should  not  be  able  to  aittend  the  anraignment, 
trial,  or  fisflpeetive  triak  of  diese  defendants,  Mr  Jdm  Ar- 
chibald  Murray  was  approved  of  as  Counsel  in  the  Toom  of 
the  one  that  should  be  so  absent. 

On  tJie  motion  of  Mr  Seijeflnt  Hulloek,  an  order  was 
made  lluet  the  Sheriff  dettver  to  the  agent  to  the  crown  a 
list  of  the  Jtry  to  serve  on  trials  Ibr  Ais  eonnty,  under  ^is 
oonmissiony  tG^g^er  with  their  reqieetiv«  addrmes  and  pro- 


The  following  is  a  copy  i^the  oider  i 

neEimgag^mi  Thomas M^CvOoch and aOiers, 

It  as  ordered,  that  the  Sheriff  «f  the  ooonty  of  Stirlii^  do 
forthwith  deliver  to  Mr  Janes  Amott,  the  solicitor,  or  s^ni 
fnr  the  prosecutiaos,  ^a  list  of  persons  qualified  to  serve  on 
Juries  upon  nrials,  £ir  Uj^  tnaaaan,  and  naqNisions  of  high 
treaspQi^  jbe  returned  by  the  sud  Sheriff,  as  die  Jury  for 
the  tr'  f>ll  the  defendants  indicted,  or  to  be  indicted,  for 
high  l«i^:ci  >aa,<or«Baspririoa  of  tresaon,'aBder  thiscosHimstton ; 
nd  each  of  them  mentiomng  lbs  names,  pcofesnonft,  and 
.pla«es  of  afasde  of  ihe  said  Jnixxs,  m  order  «hat  a  eo|7  €if 
such  list  may  be  delivered  to  each  of  the  said  defendants,  at 
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tbe  same  time  that  a  copy  of  the  indictment  is  delireied  to 
them.     On  tbe  motion  of  Mr  Serjeant  HuUock. 
By  the  Court, 

Ekapp. 

The  Kvenl  eighteen  defendants  being  present,  a  copy  of 
the  G^Hion  of  the  Court,  a  copy  of  the  indictment,  a  list  of 
tbe  witnesses,  containing  their  names,  professions  and  places 
rf  abode,  were  then  delivered  to  each  of  the  said  eighteen 
defendants  in  Court 

The  Court  then  adjourned  till  Saturday,  the  24th  instant, 
at  nine  o^clock  in  the  forenoon. 


SaHirdaj/y  JunefUfy  1820. 

The  Court  met  at  nine  o^clock  forenoon,  and  was  opened 
by  the  Cryer, 

PRESENT. 

The  Lord  President, 
The  Lord  Justice  Clerk, 
The  Lord  Chief  Baron, 
The  Lord  Chief  Commissioner  Adam, 
Lords  Hermand  and  Gillies,  the  two  Lords  Com- 
missioners of  Justiciary. 

The  names  of  the  Grand  Jury  were  called  over. 

The  Foreman  of  the  Grand  Jury,  in  their  name,  requested 
the  Lord  President  to  permit  his  address,  yesterday  deliver- 
ed to  the  Grand  Jury,  to  be  published,  to  which  his  Lord- 
ship consented,  and  stated  it  should  be  published  as  soon  as 
he  had  delivered  his  address  in  the  four  other  countie*  \yed 
in  the  commission.  ;f  I? 

The  witnesses  sworn :   . 

When  William  M'Manus  was  about  to  be  sworn  as  a  wit- 
ness, it  was  observed  that  he  appeared  to  be  very  young. 

c 


S4 


Mr  Serfeani  HaUodt^^By  the  law  of  Engknd,  we  luwe 
nothbg  to  do  with  the  question  of  ft  witnesses  age,  provided 
he  understand  the  nature  of  an  oath. 

Lard  Presideni. — William,  you  imderstand  the  nature  of 
an  oath,— that  it  is  taking  Grod  Almighty  to  witness  the  truth 
of  what  you  say,  and  calling  upon  him  to  punish  you  if  you 
say  what  is  not  truth  ? 

LardPteiideni.'^Asid  you  understand  you  are  liable  to  be 
punished  for  perjury  in  this  world,  if  you  tell  other  than  the 
truth  P 

FFWn^M.— Yes. 

The  witness  was  then  sworn  with  others. 

William  Henry  Bum,  another  boy,  was  also  questioned  as 
to  his  knowledge  of  the  import  of  an  oath. 

Lord  President. — ^You  understand  the  nature  of  an  oath, 
my  little  man  ? 

Wiiness.'^'So,  sir. 

LordPresidefU.'-^You  call  upon  God  to  witness  what  you 
say,  and  to  punish  you  if  you  tell  a  lie— Do  you  uiideratand 
that? 

Witness. — ^Yes. 

Lord  Prestdent.-^Y(m  have  be^  in  diuich>  and  have  been 
taught  religion  ? 

Wiiness.'^Ye^. 

Lord  Presideni.'^Yon  know  that  telling  a  lie  is  a  great 
sin? 

Witness.'^Yes. 

Lord  Presideni.'^In  taking  afei  oalh  here,  you  are  calling 
oh  God  to  witbeas  to  the  tnith  of  what  you  say,  and  punish 
you  if  you  do  not  tell  the  truth.    Do  you  Understand  that  P 
Witn^s.—Yed. 

Lord  /Ve^Mfenl.— And  that  you  shall  be  {Punished  if  you 
do  not  tell  the  truth  P 
Witness.  Yes. 
The  oath  was  then  administered. 
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•  The  Kino» 

><.'  ~  AOAIVST 

John  McMillan, 
James  Burt, 
Andrew  Burt,  jun^ 
Birniel  Tumer, 

James  Aitkeo,  of  Falkirk,  grocer, 
Andreir  Dawson^ 
ifdi  tn  custody,     Peter  M'Callum. 

It  Is  ordered^  that  William  Wright,  th«  eld«f ,  William 
Wright,  the  youngi^,  and  James  Dewar,  prisoners  confined 
in  the  castle  of  Stirling,  on  a  charge  of  high  treason,  he  ad- 
mitted intnesses  for  the  prosecution ;  and  that  the  governor, 
or  commanding  officer  of  the  garrison  of  the  said  castle,  do 
forthwith  convey  the  said  William  Wright,  the  elder,  WiU 
liam  Wright,  the  younger,  and  James  Dewar,  before  >  Ad 
Gmnd  Jury,  to  give  evidence  od  a  bill  of  indictment  against 
J(dm  McMillan,  and  the  seven  other  defendants,  for  high 
treason ;  and,  if  the  same  be  found  a  trUe  bill  by  the  Grand 
Jury,  then  that  the  said  governor,  or  commanding  officer,  of 
the  said  garrison,  do  have  the  bodies  of  the  said  William 
Wright,  the  elder,  William  Wright,  the  younger,  and  James 
Dewar,  in  this  Court,  to  give  evidence  on  the  trial  of  this 
indictment. 

On  the  motion  of  Mr  Seijeant  HuUocL 

By  the  Court, 

Knafp. 

Lord  President, — Remember  you  are  brought  here  as  wit« 
taeases,  and  it  is  your  duty  to  tell  all  you  know,  in  answer  to 
the  questions  that  may  be  put  to  you.  You  are  now  at  per- 
fect liberty  to  do  so^  No  charge  can  ever  be  brought  against 
you,  as  implicate  in  the  matters  as  to  which  you  will  be  exa- 
tmned. 

Adjourned  at  half  past  eleven  till  three  oVlock  in  the  af^ 
ternoon. 
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The  Court  met  again  at  three  o*clock  the  same  afternoon. 
Pebsent. 
The  same  Commissioners. 

The  Cryer  opened  the  Court. 

The  King  against  John  McMillan  and  Others. 

Ordered,  that  Robert  Wright,  the  younger,  Walter 
Bain,  and  John  Nf  col,  be  admitted  witnesses  for  the  Crown» 
and  be  taken  before  the  Grand  Jury  to  give  evidence. 

The  Grand  Jury  returned  into  Court ;  and,  their  names 
bebg  called  over,  they  returned  true  bills  agunst  the  foUoir- 
ingdefendanta: 

James  Anderson,  ^ 
/  James  Rait,  t  St  Nmian^s  case. 


N  tin  custody.    J^J^^'^'^ 

i  George  Lennox. 


Not  in  custody. 


William  Crawf(»xl, 
George  Gillies, 
Moses  Gilfillan, 
Andrew  Reid, 
Andrew  M^Fai^lane, 
James  Gunn, 
Robert  Drew, 
Joseph  Gettie. 


>-    Balfron  case. 


John  McMillan, 

James  Burt, 

Andrew  Burt,  jun. 

Daniel  Turner, 

James  Aitken,  of  Falkirk,  grocer, 

James  Aitken,  of  Falkirk,  wright, 

Andrew  Dawson, 

Peter  M*Callum. 


Camelon  case. 
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Mr  Knapp. — My  Lord,  there  are  no  other  InUs  to  put 
before  the  Grand  Jury. 

Lord  President. — Gentlemen  of  the  Grand  Jury,  I  sin- 
cerely hope  that  your  labours  are  closed ;  but,  having  con* 
suited  with  my  brethren  and  the  counsel  for  the  Crown,  I 
find  that  it  is  not  possible  for  the  Crown  absolutely  to  dis- 
charge you  from  farther  attendance,  and  that  it  is  absolute- 
ly necessary  for  you  to  be  present  on  the  6th  of  July,  the 
time  fixed  for  the  arraignments ;  but,  in  all  probability,  that 
will  be  matter  of  form  only,  and  you  will  not  be  detained. 

Foreman  (^Ihe  Jwry. — I  beg  to  state  to  your  Lordship, 
that  I  am  instructed  by  the  Jury  to  mention, — and  I  hope 
that  in  this  we  are  not  travelling  beyond  the  strict  line  of  our 
duty,—- ^that,  in  the  course  of  the  very  grave  examinations 
iod  deliberations  in  which  we  have  been  engaged,  in  hear- 
ing evidence  on  the  bills  before  us,  it  appears  to  us,  that 
there  is  one  individual,  not  included  in  those  bills,  who  does 
appear  to  us,  most  unquestionably,  to  be  most  deeply  impli- 
cated in  the  transactions  which  have  given  rise  to  the  present 
commission ;  and  .that,  in  our  opinion,  if  there  yet  be  any 
mode  by  which  the  ends  of  justice  may  be  further  attained, 
by  brining  that  individual  to  trial,  he  ought  to  be  prose- 
cuted. 

Lard  President. — The  Jury  have  most  undoubtedly  dis- 
charged their  duty  in  making  this  statement.  Their  duty  is 
to  inquire  into  all  matters  of  treason  that  may  be  brought 
before  them,  and  they  have  stated  what  came  out  in  the 
course  of  that  evidence. 

Mr  Serjeant  HuBock. — There  can  be  no  objection  to  in- 
serting the  name  of  the  person  alluded  to  in  the  bill  which 
appfies  to  him,  for  it  must  be  one  of  the  bills  before  the  Jury. 
Or,  if  it  be  thought  more  regular  and  proper,  we  shall  take 
care  that  he  shall  be  indicted  at  the  next  term  of  the  Court; 
at  the  same  time,  the  objection  is  very  palpable  to  any  delay. 

[The  Judges  consulted  together  for  a  short  lime.] 

L[>rd  President. — ^It  occurs  to  us  as  more  regular,  for  the 
Jury  again  to  retire,  and  add  the  name  of  the  individual  to 
the  Bill— Retire  agidn.  Gentlemen,  with  the  bill  to  which 
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you  have  alluded,  and  you  will  yourvelves  add  the  naine  of 
the  person  to  whom  you  allude. 

The  July  then  retired  with  the  bill  ^plicable  to  the  Ca- 
melon  cafie>  and  shortly  afterwards  returned,  having  added 
lo  it  the  name  of  John  Johnston,  who  was  then  put  to  the 
bar. 

No  other  bills  of  indictment  having  been  preferred,  the 
Court  stated  to  the  Grand  Jury,  that  their  attendance  would 
be  required  again  on  Thursday,  the  6th  July,  at  10  aVIoek 
in  the  forenoon. 

The  defendant  John  Anderson  h&Bg  present,  and  answer^ 
)ag  to  hia  name  as  indicted,  the  Court,  at  hb  request,  ap% 
pointed  iieasn  Pavid  Blackie  and  William  Alexander,  c^ 
Edinbuigh,  his  joint  aolicitors,  or  agents ;  and  directed,  that 
MessrsCiitt  Daun  and  Robert  Haldane,  of  Stirling,  writera^ 
should  be  permitted  to  act  aaaamtaat  agents  to  thepriaonoBB, 
duiing  the  absence  of  Measrs  Blackie  and  Alexander. 

Attbe  r^uest  «f  the  aud  Andef8on,James  Moncreiff,  and 
Henry  Cockburo,  Esquires,  were  assigned  as  his  counsel ; 
and,  in  tbe  event  of  either  of  those  gentlemen  not  accepting 
the  aasigniaeQt,  or  not  attending  the  arraignment  or  dial, 
the  Court  approved  of  Mungo  Brown,  Eaq.  as  the  counsel 
in  the  room  of  either  of  the  two  asngned  counsel  not  accept- 
ing sui^  assignment,  or  not  attending. 

Copies  pf  die  indictment,  the  last  of  witnes^es^  and  of  the 
JMry,  were  then  delivered  to  the  said  John  Anderaon  in  open 
Court 

The  defendants,  John  McMillan,  James  Burt,  Andrew 
Burt,  the  younger,  Daniel  Tomer,  James  Aitken  of  Fal- 
kirk, grocer,  James  Aitken  of  Falkirk,  wr^ht,  Andrew 
Oawson,  apd  Jahn  Jofanston,  being  present  aid  severally 
anawering  to  their  oaiaea  as  indicted,  the  Court,  at  tbdbr  re* 
queat,  apppinted  Messrs  David  Blackie  and  William  Alex- 
aod^v  tb^  joint  soladtors,  or  agents;  and  directed,  that 
Messrs  Colin  Daun,  and  Robert  Haldane,  of  StirUng,  should 
be  permitted  to  act  as  assistant  agents  to  the  several  defend- 
ants, during  tbe  ahsenceof  llessrs  Blackie  and  Alexander. 

At  ibefafuaat  of  the  same  laat  mentioned  ei)ghi  defimd- 
anti^  ihe  Court  assigned  Jamea  Moncr^ffy  and  Henry  Cock- 
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burn,  Eaquunes,  at  their  couiimI  ;  and,  in  the  ey^nt  of  etihet 
of  those  gentlemen  not  accepting  the  assignnient,  or  not  at. 
tendiag  the  arraignment^  trial,  or  trials,  the  Court  approved 
of  l(«nga  Brawn,  Esq.  ae  the  counsel  in  the  room  of  either 
of  the  two  counsel  not  aooeptmg  such  aseignment,  or  not  at- 
tending. 

The  Court  adjourned  to  Thursday,  the  6th  July,  at  ten 
oVlock  in  the  forenoon. 


ThursdiKfy  6A  Jultf,  ISSO. 

Tbm  Co\irt  met,  pursuant  to  adjoMmmmt^  on  t^e  SMth 
Junekst. 

FKXSBNT. 

The  Loan  Pbesidjent, 
The  Loan  Justice '.Clkex, 
The  LoBD  Chisf-Bai^>n. 

The  Ciyer  opened  the  Court;  and  the  Cler|L  having  call- 
sd  over  the  names  of  the  Grand  Jury  from  the  pannel,  all 
the  membera  appeared  except  Alexander  Gartfhore  Stirling, 
Esq.  whose  attendance  was  excused  by  the  Court;  a  sur- 
geonVi  oertificate  of  Mr  Stirling's  ill  health  having  been  pro- 
duoed  mad  read. 

Thomas  M^Culloch,  Andrew  Hardie,  Benjamin  Moir, 
Alhn  Murehie,  .^xander  Ladmer,  Alexander  Jofinston, 
Andrew  White,  David  Thomson,  James  Wright,  William 
Cbckson,  otherwise  called  William  Clarkson,  Thom^  Pike, 
otherwise  called  Thomas  Pink,  Robert  Gray,  James  CleUand, 
Alexander  Hart,  John  Baird,  John  Barr,  William  Smith, 
and  Thomas  M'Farlane,  were  then  jdaoed  at  tlie  bar;  and, 
at  the  request  of  the  prisoners  Baird,  Clelland,  Murehie,  and 
Ebvdie,  the  Court  assigned  Robert  Hunter,  Esq.  as  counsel 
far  them  in  the  room  of  John  Peter  Grant,  Esq. 

At  the  request  of  the  fourteen  other  defendants,  included 
in  die  same  indictment,  the  Court  assigned  Archibald  Hope 
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CuUen,  Esq.  as  their  counsd,  in  the  room  of  Robert  Hun^ 
ter,  Esq. 

The  Clerk  then  proceeded  to  arraign  the  said  Thomas  M^- 
Culloch,  and  the  seventeen  other  defendants,  and  the  captioo 
and  indictmoit  against  them  was  read : 

Abstract  of  Indictm£KT. 


Counts. 
I. 


Overt 
Acta. 


S. 


8. 


& 


7. 


FiEST  Count.— >Compasfflng  and  Ima^ning 
the  Death  of  the  King. 

Conspiring  to  devise  Plans  to'subvert  the  Con- 
stitution. 

Conspiring  to  levy  War,  and  to  subvert  the 
Constitution. 

For  publishing  and  posting  up  a  Treasonable 
Address  to  the  Inhabitants  of  Great  Britain 
and  Ireland,  to  incite  the  Soldiers  of  the 
King  and  other  Subjects  to  Rebellion. 

For  publishing  and  posting  up  Printed  Ad- 
dresses to  the  Inhabitants  of  Great  Britain 
and  Ireland,  stating  the  substance  only  of 
such  Addresses,  with  similar  intent  as  in  third 
Overt  Act. 

For  composing,  and  printing,  and  posting  up 
divers  Addresses,  containing  solicitations  to 
the  Troops  and  Subjects  of  the  King  to  levy 
War. 

For  assembling  togeth^ ,  and,  whilst  so  assem- 
bled, making  speeches  to  incite  the  Subjects 
to  Rebellion. 

For  purchasing  and  providing  Arms,  in  order 
to  attack  the  Soldiers  of  the  Kmg,  and  to 
make  War  agiunst  the  King. 

For  assembling  and  parading  with  Arms,  and 
attacking  the  Houses  of  divers  Subjects,  and 
taking  therefrom  Arms  and  Ammunition, 
with  similar  intent  as  in  the  last  Overt  Act. 

For  manufacturing  Arms,  with  similar  intent 
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ConntiJ 


II. 


III. 


Overt 

Acts. 

10. 

11. 
12. 

IS. 


14. 
16. 
16. 

17. 

la 

19. 


IV. 


For  training  and  drilling  themselves  and  others,  ^ 

with  similar  intent. 
For  levying  War. 
For  endeavouring  to  seduce  the  Troops  of  the 

King  from  their  allegiance. 
For  detaining  and  imprisoning  divers  Subjects, 

with  intent,  by  duress,  to  compel  them  to 

join  in  levying  War. 
For  forcing  divers  Subjects  to  discharge  and 

turn  off  their  Workmen. 
For  striking  Work,  and  compelling  and  per- 
suading others  to  do  the  same. 
For  sending  Persons  to  England,  to  incite  the 

liege  Subjects  of  the  King  there  to  acts  of 

Treason. 
For  subscribing  Money  for  the  purpose  of  pro- 
curing /.rms. 
For  cfxhorting  and  persuading  certdn  of  the 

licg»  Subjects  of  the  King  to  procure  Arms, 

to  be  employed  in  Rebellion. 
For  jiving  notice  of  Meetings  to  be  held  for  the 

purpose  of  consulting  as  to  the  means  of  rai- 

ang  War. 

Second  Count. — Levying  War. 

Third  Count. — Compas»ng  and  Intending 
to  Depose  the  King  from  the  style,  honour, 
and  kingly  name  of  the  Imperial  Crown  of 
this  Realm. 

•    With  the  same  Overt  Acts  as  in  First 
Count 

Fourth  Count.— Compassing  to  levy  War 
against  the  King,  in  order  to  compel  him 
to  change  his  measures. 

With  the  same  Overt  Acts  as  in  First 
Count. 
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Caption. 

Stirlingshire — To  wit  Be  it  remembered,  that  at  a  Spe- 
<aal  Session  of  Oyer  and  Terminer,  of  our  eoyenetgii  Lord 
the  King,  of,  and  for  the  county  of  Stirling,  holden  at  the 
town  of  Stirling,  in  the  said  county,  on  Friday^  the  tirenty- 
third  dayof  June,in  thefirst  year  of  the  reign  of  our  Sovereign 
Lord,  George  the  Fourth,  by  the  grace  of  Grod,  of  the  united 
kingdom  of  Great  Britain  and  Ireland  Sang,  Defender  of  the 
Faith,  before  Charles  Hope,  Esquire,  Preddent  of  the  College 
of  Justice,  of  oursaidLord  the  King,  in  that  part  of  the  united 
kingdom  of  Great  Britain  and  Ireland  called  Scotland ;  the 
Right  Honourable  David  Boyle,  Esquire,  Justice  Clerk  of 
our  said  Lord  the  King,  in  the  aforesaid  part  of  the  Wid.  united 
kingdom;  th^  Right  Honourable  Sir  S^mu^  Shepherd, 
Knight,  Chief  Baron  of  our  said  Lord  the  ^ing,  of  his 
Court  of  Exchequer,  in  the  aforesaid  part  of  the  sakl  (united 
kingdom  ;  the  Right  Honourable  William  Adftm,  Efquire, 
Chief  Commissioqer  of  th^  Jury  Court  in  civil  cnuses,  in 
the  aforesaid  part  of  the  said  united  kingdom ;  and  George 
Fergusson,  Esquire,  of  Hermand ;  and  Adani  Gillies,  Es- 
quire, of  Gillies ;  two  of  tb^  Commissioners  of  Qur  ^d  Lord 
the  Kiujg^  of  Justiciary,  in  the  aforesaid  part  ^i  the  pnited 
kingdom ;  and  others,  their  fellows,  Justices,  fmd  Commis- 
sioners of  our  said  Lord  the  King,  assigned  by  letters  patent 
of  our  said  Lord  the  King,  under  bis  Great  Se^  of  the  uni- 
ted kingdom  of  Great  Britain  and  Ireland,  m^e  by  virtue 
of,  and  acpordin^;  to,  the  form  of  the  Statute  made  in  the 
seventh  year  of  the  reign  of  tb^  Lady  Anne,  ]ate  Qqeen  of 
Great  Britain,  &p.,  <enxitled,  *^  An  Apt  for  iofiprovi^g  the 
Union  of  the  two  Eangdoms,^  to  them  and  others,  and  to  any 
two  or  more  of  them  directed  (of  whom  one  of  them,  the  afore- 
said David  Boyle,  or  the  Justice  Clerk  for  the  time  l>eing ; 
George  Fergusson  and  Adam  Gillies,  or  the  Cpmmisiioners 
of  Justiciary  for  the  time  being,  amongst  others  in  tlpe  said 
letters  patent  named,  our  said  Lord  the  Sang  willed,  should 
be  one,)  to  inquire,  by  the  oath  of  ^good  and  lawful  fien  of 
the  county  of  Stirling,  of  aU  high  trf3a9on8,  and  ipisprislons  of 
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high  tfeaton,  within  the  county  aforesaid,  as  well  within  E* 
berties,  as  without,  by  whomsoever,  and  in  what  manner  ao« 
ever,  and  by  whom,  when,  how,  and  after  what  manner  done^ 
eomsiitted,  or  perpetrated ;  and  of  all  other  articles  and  cir« 
cufloatanoes  concerning  the  premises,  and  every  of  them,  or 
any  of  them,  in  apy  manner  whatsoever;  and  the  same  high 
treasons,  and  misprisions  of  high  treason,  according  to  tha 
£Drm  of  the  aforesaid  Statute,  to  hear  and  determine  by  oath 
of  The  HonouraUe  Greorge  Abercromby,  Sa  Thomas  Li- 
i^Dgstone,  Baronet,  Sir  James  Miles  Riddel,  Baronet,  Peter 
Sjners,  Esquire,  William  Morehead,  Esquire,  Ninian  Lew« 
is,  Esquire,  Samuel  Cooper,  Esquire,  James  Bruce,  Esquire^ 
George  Callander,  Esquire,  Frauds  Simpson,  Esquire, 
Alexander  Grartshore  Stirling,  Esquire,  John  Henderson, 
Doctcnr  of  JPhyac,  John  Baird,  Esquire,  John  Kincaid,  Es^ 
quire,  William  Archibald  Cadell,  Esquire,  Alexander  Lit- 
tlejofan.  Esquire,  Patrick  Muschet,  Doctor  of  Physic,  John 
Murray,  Esquire,  James  Russell,  Esquire,  Duncan  Robert- 
son, Esquire,  Joseph  Stiunton,  Esquire,  Thomas  Campbell 
Haggart,  Esquire,  and  Alexander  Ramsay,  Esquire,  good 
and  lawful  men  of  the  county  aforesaid,  now  here  sworn,  and 
charged  to  inquire  for  our  said  Lord  the  King,  for  the  body 
of  the  said  county,  touching  and  concerning  the  premises  in 
die  said  letters  patent  mentioned.  It  is  presented  in  the  man* 
ner  and  form  that  followeth ;  that  is  to  say, 

Indictment  Jbr  High  Treason 

First  C!0unt.^StirRngshire^To  wit— The  Jurors  for 
our  Lord  the  King,  upon  th^  oath,  present,  that  Thomas 
M'CuUoch,  late  of  Glasgow,  in  the  county  of  Lanark,  stock- 
mg  weayer ;  Andrew  Hardie,  late  of  the  same  place,  wear- 
ver ;  Benjamin  Moir,  late  of  the  same  place,  labourer ; 
Allan  Murchie,  late  of  the  same  place,  blacksmith ;  Alex- 
ander  Latimer,  late  of  the  same  place,  weaver ;  Alexander 
Johnston,  late  of  the  same  place,  weaver ;  Andrew  ViThite, 
Ute  of  the  same  place,  bookbinder ;  David  Thomson,  late  of 
the  same  place,  weaver ;  James  Wright,  late  of  the  same 
pkce,  tailor;  William  Clackson,  late  of  the  same  place. 
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shoanaker,  otherwise  called  WilKam  Clarkson,  late  of  the 
same  place,  shoemaker;  Thomas  Pike,  late  of  the  same 
place,  muslin-singer,  otherwise  called  Thomas  Pink,  late  of 
the  same  place,  muslin-fflnger ;  Robert  Gray,  late  of  the  same 
place,  weaver;  James  Clelland,  late  of  the  same  place, 
smith ;  Alexander  Hart,  late  of  the  same  place,  cabinet-ma- 
ker :  John  Bflurd,  late  of  the  parish  of  Cumbernauld,  in  the 
county  of  Dumbarton,  weaver ;  John  Barr,  late  of  the  pa^ 
rish  of  Cumbernauld  aforesaid,  in  the  same  county  of  Dum- 
barton, weaver ;  William  Smith,  late  of  the  parish  of  Cum- 
bernauld aforesaid,  in  the  same  county  of  Dumbarton,  wea- 
ver;  and  Thomas  M^Farlane,  late  of  the  parish  of  Cumber- 
nauld aforesaid,  in  the  same  county  of  Dumbarton,  weaver ; 
being  subjects  of  our  said  Lord  the  King,  not  having  the 
fear  of  God  in  their  hearts,  nor  weighing  the  duty  of  thdr 
allegiance,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  as  false  traitors  against  our  said  Lord  the  King, 
and  wholly  withdrawing  the  love,  obedience,  fidelity,  and  al- 
legiance, which  every  true  and  faithful  subject  of  our  said 
Lord  the  King  should,  and  of  right  ought,  to  bear  towards 
our  said  Lord  the  King,  on  the  first  day  of  April,  in  the 
first  year  of  the  reign  of  our  Sovereign  Lord,  George  the 
Fourth,  by  the  grace  of  God,  of  the  united  kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  and 
on  divers  other  days  and  times,  as  well  before  as  after  that 
day,  with  force  and  arms,  at  the  parish  of  Falkirk,  in  the 
county  of  Stirling,  in  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland,  called  Scotland,  maliciously  and 
traitorously,  amongst  themselves,  and  together  with  divers 
other  false  traitors,  whose  names  are  to  the  said  Jurors  un- 
known, did  compass  and  imagine  the  death  of  our  said  Lord 
the  King,  and  to  move  and  incite  insurrection,  rebellion,  and 
war  against  our  said  Lord  the  King,  within  this  his  realm, 
to  wit,  within  that  part  of  the  united  kingdom  of  Great  Bri- 
tain and  Ireland  called  Scotland,  and  to  subvert  and  destroy 
the  legislature  rule  and  government,  now  duly  and  happily 
established  within  this  realm,  and  to  bring  and  put  our  said 
Ov«rt  ^^^  ^^  ^^g  ^o  death ;  and  in  order  to  fulfil,  perfect,  and 
Act.    bring  to  eifect  their  most  evil  and  wicked  treason,  and  trea- 
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aonable  compassing  and  imaginatbn  aforesaid,  they,  the  said 
Thomas  M'CuUoch,  Andrew  Hardie,  Benjamin  Moir,  Al*- 
Ian  Murchie,  Alexander  Latimer,  Alexander  Johnston,  An* 
drew  White,  David  Thomson,  James  Wright,  William 
Clackson,  otherwise  called  William  Clarkson,  Thomas  Pike, 
otherwise  called  Thomas  Pink,  Robert  Gray,  James  Clel- 
land|  Alexander  Hart,  John  Baird,  John  Barr,  William 
Smith,  and  Thomas  MTarlane,  as  such  false  traitors  as 
aforesaid,  on  the  stud  first  day  of  April,  in  the  first  year  of 
the  reign  aforesaid,  and  on  divers  other  days  and  times,  as 
well  before  as  after  that  day,  with  force  and  arms,  at  the  pa- 
rish of  Falkirk  aforesaid,  in  the  county  of  Stirling  aforesaid, 
in  that  part  of  the  united  kingdom  of  Great  Britain  and  Ire- 
land called  Scotland,  maliciously  and  traitorously  did  assem- 
ble, meet,  conspire,  and  consult  amongst  themselves,  and  to- 
gether with  divers  other  false  traitors,  whose  names  are  to 
the  said  Jurors  unknown,  to  devise,  arrange,  and  mature 
plans  and  means  to  subvert  and  destroy  the  government  and 
constitution  of  this  realm,  as  by  law  established ;  and  further  ^ 
to  fulfil,  perfect,  and  bring  to  efiect,  their  most  evil  and  Overt 
wicked  treason,  and  treasonable  compassing  and  imagination 
aforesaid,  they,  the  said  Thomas  M^Culloch,  Andrew  Har-* 
die,  Benjamin  Moir,  Allan  Murchie,  Alexander  Latimer, 
Alexander  Johnston,  Andrew  White,  David  Thomson, 
James  Wright,  William  Clackson,  otherwise  called  William 
Clarkson,  Thomas  Pike,  otherwise  called  Thomas  Pink,  Ro- 
bert Gray,  James  Clelland,  Alexander  Hart,  John  Baird, 
John  Barr,  William  Smith,  and  Thomas  M^Farlane,  as  such 
false  tnutors  as  afores£ud,  on  the  said  first  day  of  April,  in 
the  first  year  of  the  reign  aforesaid,  and  on  divers  other  days 
and  times,  as  well  before  as  after  that  day,  with  force  and 
arms,  at  the  parish  of  Falkirk  aforesaid,  in  the  county  of 
Stirling  aforesaid,  in  that  part  of  the  united  kingdom  of  Great 
Britain  and  Ireland  called  Scotland,  maliciously  and  trai* 
torously  did  assemble,  meet,  conspire,  consult  and  agree 
amongst  themselves,  and  together  with  divers  other  false 
traitors,  whose  names  are  to  the  said  Jurors  unknown,  to 
stir  up,  raise,  make  and  levy  insurrection,  rebellion,  and 
war,  agunst  our  said  Lord  the  King,  within  this  his  realm, 
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with  r^rd  to  our  intentions,  we  think  it  indispenaibly  ne^ 
ceflBary  to  declare  inviolable  all  public  and  private  property ; 
and  we  hereby  call  upon  all  Justices  of  the  Peace,  and  all 
others  to  suppress  pillage  and  plunder  of  every  description; 
and  to  endeavour  to  secure  those  guilty  of  such  offences,  that 
they  may  receive  that  punishment  which  such  violation  of 
justice  demands;   In  the  present  state  of  affairs,  and  during 
the  continuation  of  so  momentous  a  struggle,  we  earnestly 
request  of  all  to  desist  from  their  labour,  fiK>m  and  after  this 
day,  the  first  of  April,  and  attend  wholly  to  the  recovery  of 
their  rights,  and  consider  it  as  the  duty  of  every  man,  not  to 
recommence  until  he  is  in  the  possession  of  those  rights  which 
distinguishes  the  freeman  from  the  slave ;  viz.  that  of  giving 
consent  to  the  laws  by  which  he  is  to  be  governed.  We,  there- 
fore, recommend  to  the  proprietors  of  public  works,  and  all 
others  to  stop  the  one,  and  shut  up  the  other,  until  order  is 
restored,  as  we  will  be  accountable  for  no  damages  which 
may  be  sustained,  and  which,  after  this  public  intimadon, 
they  can  have  no  claim  to.  And  we  hereby  give  notice  to  all 
those  who  shall  be  found  carrying  arms  against  those  who 
intend  to  regenerate  their  country,  and  restore  its  inhabitants 
to  their  native  dignity,  we  shall  consider  them  as  traitors  to 
their  country,  and  enemies  to  their  King,  and  treat  them  as 
such.    By  order  of  the  committee  of  organization  for  form- 
ing  a  provisional  government.     Glasgow,  April  1,  18S0. 
Britons !   God,  Justice,  the  wishes  of  all  good  men,  are 
with  us ;  join  together,  and  make  it  one  cause,  and  the  na- 
tions of  the  earth  shall  hail  the  day  when  the  standard  of 
liberty  shall  be  raised  on  its  native  soil.^*  With  intent  there- 
by, to  solicit  and  incite  the  troops,  soldiers,  and  other  the  liege 
subjects  of  our  said  Lord  the  King,  to  aid  and  assist  in  ma- 
king and  levying,  insurrection,  rebellion,  and  war,  agiunst 
our  said  Lord  the  King,  within  this  his  realm,  to  wit,  within 
that  part  of  the  united  kingdom  of  Great  Britain  and  Ireland 
called  Scotland,  and  in  subverting  and  destroying  the  go- 
vernment and  constitution  of  this  realm  as  by  law  establish- 
ed. And  the  said  Thomas  M^CuUocb,  Andrew  Hardie,  Ben- 
jamin Moir,  Allan  Murchie,  Alexander  Latimer,  Alexander 
Johnson,  Andrew  White,  David  Thomson,  James  Wright, 
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William  Ciackflon,  otherwise  called  William  ClarksoQ^  ThcN 
mas  Pike,  otherwise  called  Thomas  Finkf  Bobert  Gray, 
James  CleUand,  Alexander  Hart,  John  Baird,  John  Barr^ 
William  Smithy  and  Thomas  M^Farlane,  did  then  and  thcre^ 
to  wit,  on  the  said  first  day  of  April,  in  the  first  year  of  the 
ragn  aforesaid,  and  on  the  said  other  days  and  times,  at  the 
parish  of  Falkirk  aforesaid,  in  the  county  of  Stirling  afore- 
said, in  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  Scotland,  with  force  and  arms,  malicious* 
If  and  traitorouslyaffix,  set  up,  stick,  and  fasten,  and  cause  to 
to  be  affixed,  set  up,  stuck,  and  fastened  to,  and  upon,  di- 
vers walls  and  buildings,  in  divers  public,  open,  and  conspi* 
coous  places,  with  the  intent  that  the  same  might  be  seen  and 
read  by  the  liege  subjects  of  our  said  Lord  the  S^ing,  dirers 
other  printed  pap^s,  purporting  to  be  addresses  to  the  in* 
habitants  of  Great  Britain  and  Ireland,  containing  therein^ 
in  the  same  manner,  and  to  the  same  eiFect  iCS  b  above  sta« 
ted,  and  set  forth  as  to  the  said  printed  papers  in  the  former 
part  of  this  overt  act,  particularly  mentioned  and  set  forth, 
with  iQteot  thereby  to  solicit  and  indte  the  troops  and  soldi- 
ers, and  other  the  liege  subjects  of  our  said  Lord  the  King,  to 
aid  and  aa^t  in  making  and  levying  insurrection,  rebellion, 
aod  war,  against  our  said  Lord  the  King,  within  this  his 
realm,  to  wit,  within  that  part  of  tlie  united  kingdom  of 
Great  Britain  and  Ireland  called  Scotlaqd,  and  in  subvert* 
iog  and  destroying  the  government  and  constitution  of  this 
Aialm,  as  by  law  established :  And  further,  to  fulfil,  perfect,  4th 
ftod  hrii^  to  efiect  their  most  evil  and  wicked  treason,  and  j[!^ 
treasonable  compassing  and  imagination  aforesaid,  they,  the 
said  Thomas  M^CuUoch,  Andrew  Hardie,  Benjamin  Moir, 
Allan  Murchie,  Alexander  Latimer,  Alexander  Johnston, 
Andrew  White,  David  Thomson,  James  Wright,  William 
Clackaon,  otherwise  called  William  Clarkson,  Thomas  Pike, 
othen^ise  called  Thomas  Pink,  Robert  Gray,  James  Clel. 
l&od,  Alexander  Hart,  John  Baird,  John  Barr,  William 
Smith,  and  Thomas  M^Farlane,  as  such  false  traitors  as  afore- 
sud,  on  the  first  day  of  April,  in  the  first  year  of  the  reign 
iforesud,  and  on  divers  other  days  and  times,  as  well  befi^re 
as  after  that  day,  with  force  and  arms,  at  the  parish  of  Fal- 
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fciric  albittaid,  In  the  ooimty  of  Stirfing  ftPoKflttd,  ra  1^ 
of  the  United  Sngdom  of  Great  Britain  and  Ireland  ealled 
Scotland,  malicioasly  and  traitorotuly  did  publish,  and  cause 
and  procure  to  be  published,  divers  other  printed  papers, 
purporting  to  be  *<  Addresses  to  the  InhaUtants  of  Great 
Britain  and  Ireland  ;^  and  stating  therein,  amongst  other 
things,  that  they,  the  said  false  traitors,  were*at  length  oom- 
pelled,  from  the  extremity  of  their  sufferings,  and  the  con« 
tempt  heaped  upon  their  petitions  for  redress,  to  assert  thdr 
rights  at  the  hazard  of  their  lives,  and  proclaim  to  the  world 
the  real  motives  which  had  reduced  them  to  take  up  arms 
for  the  redress  of  their  common  grievances :  That  their  prin- 
ciples were  few,  and  founded  on  the  basis  of  our  oonstitutioDy 
which  were  purchased  with  the  dearest  blood  of  their  ancea* 
tors,  and  which  they  swore  to  transmit  to  posterity  uosulfied, 
or  perish  in  the  attempt:  That  equality  of  rights  (not  of 
property)  wa^the  object  for  whidi  they  contended,  and 
^which  they  oonadered  the  only  security  for  their  Uvea: 
*That  <<  Liberty  or  Death""  was  their  motto :  That  they  had 
sworn  to  return  home  in  triumph,  or  return  no  more :  And 
interrogating  the  soldiers,  who  the  said  false  traitors  therein 
stated  were  thar  countrymen,  bound,  by  the  sacred  obl^pa* 
tioii  of  an  oath,  to  defend  thdr  countrymen  and  thor  Kog 
from  enemies  whether  foreign  or  domesdc,  whether  they,  the 
said  soldiers,  would  plunge  their  bayonets  into  the  bosoms 
of  fathers  and  brothers,  and  at  once  sacrifice  at  the  shrine  of 
military  despotism,  to  the  unrelenting  orders  of  a  cruel  fiic* 
lion,  those  feelings  whidi  they  held  in  common  irith  the  rest 
of  mankind ;  and  reoommen<fing^  that  the  soldiers  should  at 
once  come  forward,  and  free  their  country  and  their  King 
fitmi  the  "powet  of  those  who  held  them  too  long  in  thraldom. 
In  the  present  state  of  affairs,  and  during  the  continuati<m 
of  so  momentous  a  struggle,  they,  the  said  false  traitors,  ear* 
nestly  requested  of  all  to  desist  from  their  labour  from  and 
after  the  first  day  of  April,  and  attend  wholly  to  the  reoo* 
very  of  their  rights;  and  consider  it  as  the  duty  of  every 
man  not  to  recommence,  until  he  was  in  possession  of  those 
rights  which  distinguish  the  freeman  from  the  slave,  name- 
ly, that  of  giving  consent  to  the  laws  by  which  he  is  to  be 
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gorerned.  Tliey,  the  aud  fidse  tniitDn,  therefbr^  reooikw 
mended  to  the  pioprietocB  of  public  works,  and  all  othen,  to 
stop  the  one,  and  shut  up  the  other,  until  order  was  restored^ 
as  they  would  be  accountable  for  no  damages  which  might 
be  sustained,  and  which,  after  that  public  intimation,  the 
said  proprietors  could  have  no  claim  to;  and  they  there* 
by  gave  notice  to  all  who  should  be  found  <iarrying  arms 
against  those  who  intended  to  regenerate  their  country, 
and  restore  its  inhabitants  to  their  native  dignity,  that  they 
sbould  ooDfflder  them  as  traitors  to  their  country,  and  enemies 
to  th&r  King,  and  treat  them  as  such ;  which  said  last  men* 
tioned  printed  papers  purported  to  be  by  order  of  the 
Comnuttee  of  Organization  for  forming  a  Provisional  Go- 
Tenunent,  with  intent  thereby  to  solicit  and  incite  the  troops 
and  soldiars,  and  others,  the  liege  subjects  of  our  said  Lord 
the  King,  to  aid  and  assist  in  making  and  levying  insur* 
rection,  rebellion,  and  war,  against  our  said  Lord  the  Xjng, 
within  this  his  realm,  to  wit,  within  that  part  of  the  united 
kingdom  of  Great  Britain  and  Ireland  called  Scotland,  and  in 
sobverting  and  destroying  the  government  and  constitution 
of  this  realm,  as  by  law  established.  And  the  said  Thomas 
MH:;aI]och,  Andrew  Hardie,  Benjanun  Moir,  Allan  Mur« 
diie,  Alexander  Latimer,  Alexander  JcJuistone,  Andrew 
WUte,  David  Thomson,  James  Wright,  William  Ckckson, 
cCherwise  called  William  Ckrkson,  Thomas  Pike,  otherwise 
called  Thomas  Pbk,  Robert  Gray,  James  CleUand,  Alex« 
ander  Hart,  Jdm  Baird,  John  Barr,  William  Smith,  and 
Thomas  M*Farlane,  did  then  and  there,  to  wit,  on  the  said 
Ist  day  of  April,  in  the  1st  year  ot  the  reign  aforessid,  and 
on  the  said  olhcar  days  and  times,  at  the  parish  of  FaUdric 
afimsaid,  in  the  county  of  Stirling  aforesaid,  in  that  part  of 
the  united  kmgdom  of  Great  Britain  and  Ireland,  called 
SooChmd,  with  force  and  arms,  maliciously  and  traitorously 
affix,  set  up,  stick,  and  fasten  to  and  upon  divers  walls  and 
buildings,  in  divers  public,  open,  and  conspicuous  pboes, 
with  the  intent  that  Uie  same  might  be  seen  and  resd  by  the 
hege  sulgects  of  our  said  Lord  the  King,  divers  other  print* 
ed  papers,  purporting  to  be  addresses  to  the  inhabitants  oT 
Great  Britain,  and  Ireland,  stating  therein,  among  other 
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tlmigs,  in  the  same  maimer,  and  to  the  aane  effect*  as  is 
aboire  stated  as  to  the  said  printed  papers  in  tiie  formar  part 
•f  tills  overt  act,  particulariy  mentioned,  with  intent  Iheie* 
by,  to  solicit  and  incite  the  troops,  soldiers,  and  others,  the 
liege  subjects  of  our  said  Lord  the  King,  to  aid  and  assist 
in  making  and  levying  insurrection,  rebeliioii,  and  war 
against  our  said  Lord  the  King,  within  this  his  realm,  to  wit, 
within  that  part  of  the  united  kingdom  of  Great  Britain  and 
Ireland  called  Scotland,  and  in  subverting  and  destroying 
the  government  and  constitutbn  of  this  realm,  as  by  law  es- 
5th  tablished.     And  further  to  fulfil,  perfect,  and  Imng  to  effect 
^^  their  most  evil  and  wdcked  treason,  and  treasonable  compass- 
ing and  inu^nation  aforesaid,  they,  the  sakl  Thomas  M'« 
CuUoch,  Andrew  Hardie,  Benjamin  Moir,  Allan  Murcfaiey 
Alexander  Latimer,  Alexander  Johnstone,  Andrew  White, 
David  Thomson,  James  Wright,  William  Clackson,  othor- 
wise  called  William  Clarkson,  Thomas  Pike,  otherwise 
ealled  Thomas  Pink,  Robert  Gray,  James  CleUand,  Alex- 
ander Hart,  John  Baird,  John  Barr,  William  Smith,  and 
Thomas  M'Farlane,  as  such  false  traitors  as  aforesaid,  on 
the  said  1st  day  of  April,  in  the  1st  year  of  the  reign  afore* 
said,  and  on  divers  odier  days  and  times,  as  well  before  as 
after  that  day,  with  force  and  arms,  at  the  pari^  of  Fal« 
kirk  aforesaid,  in  the  county  of  Stirling  aforesaid,  in  that 
part  of  the  united  kingdom  of  Great  Britain  and  Irdand 
called  Scotland,  maliciously  and  traitorously  did  compose, 
write,  and  print,  and  cause  and  procure  to  be  composed, 
written,  and  printed,  with  intent  to  publish  the  same,  and 
maliciously  and  traitorondy  did  publish,  and  cause  to  be  pub^ 
Bshed,  divers  addresses,  prodamatiens,  dedaratixms,  and 
writii^,  containing  <thc»rein  divers  solicitations  and  incite- 
ments to  the  troops,  soldiers,  and  liege  subjects  of  our  said 
Lord  the  King,  to  make  and  levy,  aoid  to  aid  and  assist  in 
making  and  levying  insurrection,  rebellion,  and  war,  against 
our  said  Lord  the  King,  within  this  bis  realm,  to  wit,  with-. 
in  that  part  of  the  united  kingdom  of  Great  Britain,  and 
Ireland  called  Scotland,  'and  in  subverting  and  destroymg 
the  government  and  constitution  of  this  realm,  as  hy  law  es-. 
tablished ;  and  did,  then  and  there,  malkaously  and  traitor* 
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oiuljiiffix,  set  up,  ftick,  and  faatea  to  imduppn  divers  wiJU 
and  biiildtngs^  id  difers  open,  public,  and  conspicuous  plsce% 
wkh  the  iment  that  the  same  might  be  seen  and  read  by  tjt^ 
troopa,  Boldien^  and  other  the  liege  sulgects  of  our  said  l4Qi:4 
the  King,  direra  other  addresses,  proclamations^  decIarationS| 
and  writings,  oontaining  therein  divers  sdiiditations  and  i^ 
dtetnents  to  the  troops,  soUiers,  and  other  the  li^g^  sul^to 
of  our  said  Lord  the  King,  to  make  and  levy,  and  ^  lud  ^ 
sad  asmst  in  making  and  levying  insurrection,  rebellioDi 
snd  war  against  our  said  Lord  the  King,  within  this  hia  re- 
sfan,  to  wit,  within  thai  part  of  the  united  kingdom  of  Greal 
Biitaia  and  Ireland  cdled  Seotknd,  and  in  subverting  and 
dertruyii^  the  goveniment  and  ocmalitution  of  this  reidm,  a^ 
fay  kw  established.  And  further,  to  fulfil,  pesfect,  and  bring  ath 
to  effect  their  most  evil  and  wicked  treascm,  and  treasonaUf  ^^^^^"^ 
conqpnasing  and  ima^dation  aforesaid,  they,  the  said  Thoma$ 
M^ColIoch,  Andrew  Hardie,  Beogamin  Mw,  Allan  .Murt 
due,  Alesmnder  Latimer,  Alexander  Johnstone,  Andrew 
White,  David  Thomscm,  James  Wright,  William  Claoksooi 
otherwise  called  Wilham  Glarksoli^  Thomas  Pike,  otherwifw 
called  Thomas  Pink,  Robert  Gfay,  James  Cleliand,  Alexr 
ander  Hart,  John  Baiid,  John  Barr,  William  Smith,  and 
Thomas  M^Farlane,  as  such  false  traitc»-s  as  aforesaid,  togier 
ther  mtfa  divers  other  false  traitors,  whose  names  are  to  the 
8sid  Jurors  unknown,  on  the  let  day  of  Ajnil,  in  the  1st  year 
of  the  reign  aforesaid,  and  on  divers  other  days  and  Umes,  as 
wdl  befiore  as  after  that  day,  with  force  and  arms,  at  the  par 
rishof  Falkirk  aforesaid,  in  the  county  of  Stirling  aforesaid 
in  that  part  of  the  united  kingdom  of  Great  Britain  and 
Iidand  called  Scotland,  maliciously  and  traitorously  did  aSf 
semUe  themselves  together,  with  divers  other  liege  subject9 
of  our  said  Lord  the  King,  to  a  great  number,  to  wit,  to  the 
number  of  fifty  and  more,  whose  names  are  to  the  said  Jur 
rors  unknown ;  and  being  so  assembled  together,  did^  then 
sad  there,  remain  and  continue  so  assembled  together,  for  ^ 
long  space  of  time,  to  wit,  for  the  space  of  one  hour  then 
next  foUowing  the  time  of  their  so  assembling ;  and  whilst  / 
tbey  remained  so  assenibled,  by  divers  malicious,  seditious^ 
inftmnuitory  and  treasonable  speeches,  did,  then  and  ther^ 
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endeavour  to  mov^  incite,  cause^  and  procure  the  8ud  last 
mentioned  li^  subjects  of  our  said  Lord  the  King,  to  nuse, 
make,  and  levy  rebellion,  insurrection,  and  war,  agunst  our 
said  Lord  the  King,  within  thu  his  realm,  to  irit,  within  that 
part  of  the  united  kingdom  of  Great  Britain  and  Ireland  call* 
ed  Scotland,  and  to  subvert  and  destroy  the  goyemment  and 
Ttfa  constitution  of  thb  realm,  as  by  law  established.  And  further, 
^^1^  to  fulfil,  perfect,  and  bring  to  ^ect,  their  most  evil  and  wicked 
treason,  and  treasonable  compasnng  and  ima^nation  afore- 
said, they,  the  said  Thomas  MCuUoch,  Andrew  Hardie, 
Benjamin  Mdr,  Allan  Murchie,  Alexander  Latimer,  Alex* 
ander  Johnston,  Andrew  White,  David  Thomson,  James 
Wright,  William  Clackson,  otherwise  called  William  Glark. 
son,  Thomas  Pike,  otherwise  called  Thomas  Pink,  Robert 
Gray,  James  Clelland,  Alexander  Hart,  John  Baird,  John 
Barr,  William  Smith,  and  Thomas  M^Farlane,  as  such  false 
tndtors  as  aforesaid,  on  the  said  1st  day  of  April,  in  the  Ist 
year  of  the  rrign  aforesaid,  and  on  divers  other  days  and 
times,  as  well  before  as  after  that  day,  with  force  and  arms, 
at  the  parish  of  Falkirk  aforesaid,  in  the  county  of  Stirling 
aforesaid,  in  that  part  of  the  united  kingdom  o(  Great  Bri* 
lain  and  Ireland  called  Scotland,  maliciously  and  traitor* 
ously  did  purchase,  procure,  provide,  and  have,  divers  large 
quantities  of  arms,  to  wit,  guns,  muskets,  blunderbusses^ 
jwstols,  swords,  bayonets,  pikes,  pike-heads,  and  divers  large 
quantities  of  ammunition,  to  wit,  gun-powder,  leaden  bullets, 
slugs,  and  shot,  with  intention  therewith  to  arm  and  array 
diemselvcs  and  divers  other  false  traitors,  in  order  to  attack, 
fight  with,  kill,  and  destroy  the  soldiers  and  troops  of  our 
said  Lord  the  King,  and  other  his  li^  and  faithful  subjects, 
and  jto  raise,  make,  and  levy  insurrection,  rebellion,  and  war, 
against  our  ^aid  Lord  the  King,  within  this  his  realm,  to 
wit,  within  that  part  of  the  united  kingdom  of  Great  Britain 
and  Ireland  called  Scotland,  and  to  subvert  and  destroy  the 
government  and  constitution  of  this  realm,  as  by  law  esta- 
g^  blished.  And  further  to  fulfil,  perfect,  and  bring  to  effect 
Chrert  their  most  evil  and  wicked  treason  and  treasonable  compass- 
^^^  ing  and  imagination  aforesaid,  they,  the  said  Thomas  M*- 
CuUoch,  Andrew  Hardie,  Benjamin  Moir,  Allan  Murchie, 
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AleMiider  Lattmer,  Aksaoder  JohnitoQ,  Andrew  White, 
David  Thmnscniy  James  Wright^  William  Clackaon,  other* 
wise  called  WilUam  Clarluoii^  Thomas  Pike,  otherwise  called 
Thomas  Pink,  Bobert  Gray,  James  Clellaad,  Alexander 
Hart,  John  Burd,  John  B^urr,  William  Smith,  and  Thomas 
M*Farlane,  as  such  false  traitors  as  afc^esaid,  on  the  said  1st 
day  of  April,  in  the  1st  year  of  the  rdgn  aforesaid,  and  on 
diYers  other  days  and  times,  as  well  before  as  after  that  dayt 
at  the  parish  of  Falkirk  aforesaid,  in  the  county  of  Surling 
aforesaid,  in  that  part  of  the  united  kingdom  <^  Great  Brlr 
tainand  Ireland  odW  Scotland,  maliciously  and  trutorously, 
together  with  divers  other  false  traitors,  whose  names  are  to 
the  said  Jurors  unknown,  then  and  there  assembled,  with 
divers  offennve  weapons,  to  wit,  gups,  pistols,  swords,  bay- 
onets, pikes,  pitch-forks,  sticks  and  staves,  did  parade  and 
mardi  with  great  nc»se  and  violence  in,  through,  and  along 
£vefB  public  high-ways,  towns,  villages,  and  places,  and  did 
attack,  beset,  and  enter  into  the  houses  and  habitations  of 
diven  liege  subjects  of  our  said  Lord  the  King,  and  did  seize 
snd  take  divers  large  quantities  of  arms  and  ammiinitiop,  to 
wit,  100  muskets,  100  pistols,  100  swords,  100  b^yonetsy 
100  pikes,  100  guns,  and  other  offenave  weapons,  lOOQ 
bullets  1000  slugs,  20  pounds  weight  (^  shot,  SDO  cartridgep, 
snd  lOO  pounds  weight  of  guurpowder,  from  and  put  of  th^ 
■me  bouses,  and  habitations,  with  intent,  by  and  with  the 
asid  last  mentioned  arms  and  ammunition,  further  to  arm 
tbemselves  and  other  false  traitors,  in  order  to  attack,  fight 
with,  kill,  and  destroy  the  soldiers  and  troops  of  oi^r  said 
Lord  the  King,  and  other  his  liege  and  faithful  subjects, 
sad  to  raise,  make  and  levy  insurrection,  rebellion  and  war, 
against  our  said  liOrd  the  King,  within  this  his  realm,  \o  wit, 
witlun  that  part  of  the  united  kingdom  of  Great  Britmh  and 
Irdand,  called  Scotland,  and  to  subvert  and  destroy  the  gq- 
vemment  and  constitution  of  this  realm,  as  by  law  establish- 
ed. And  further  to  fulfil,  perfect,  and  bring  to  effect  their  9th 
most  evil  and  wicked  treason,  and  treasonable  con^passing  ^^ 
and  imagination  aforesaid,  they,  the  said  Thomas  M^Culloch, 
Andrew  Hardie,  Beiyamin  Moir,  Allan  Murchie,  Alexander 
Latimer,  Alexander  Johnston,  Andrew  White,  David  Thom« 
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mi)  itaneB  Wright^  WiOiflm  Clasktoa,  cthef wiie  cdled 
William  ClarkdcfD,  Thottas  Hke,  othetwise  called  Thomas 
Pink,  Robert  Graj,  James  Clellaod,  Alexander  Hart,  John 
Baird,  John  Barr,  William  Smith,  and  Thomas  M'Fariatie, 
as  dudi  false  traitors  as  aforesaid,  on  the  1st  day  of  April, 
in  the  first  year  of  the  ragn  aforesaid,  and  on  divers  c^er 
days  and  times,  as  well  before  as  after  that  day,  with  force 
and  ahns,  at  the  parish  of  Falkirk  aforesaid,  in  the  county 
of  Stirling  aforesaid,  in  that  part  of  the  united  kingdom  of 
Great  Britain  and  Irdand  odled  Scotland,  maliciously  and 
traitorously  did  manufacture,  and  cause,  and  procure,  and  or* 
der  to  be  manufactured,  divers  pikes,  pike-hrads,  pike-shafts^ 
and  pke^handles,  with  mtent  therewith  to  arm  themselves, 
and  other  false  traitors,  for  the  purpose  of  attacking  and 
fighting  with,  killing  and  destroying  the  troops  and  soldiers 
of  our  smd  Lord  the  King,  and  other  ftdthftil  subjects  of  our 
said  Lord  the  King,  and  of  knaking  and  levying  insurrection, 
rebellion,  and  war,  against  our  said  Lord  the  King,  within 
this  hii  realm,  to  wit,  within  that  part  <^  the  united  kingdom 
loth  of  Great  Britain  and  Ireland  called  Scodand.  And  further 
Overt  to  fulfil,  perfect)  and  bring  to  eff5ect  their  most  evil  and  wicked 
treason,  and  tnsasotaable  compassing  and  imagination,  afore- 
said, they,  tke  said  Thomas  M^CuUoch,  Andrew  Hardier 
Benjamin  Iffoir,  Allan  Murdiie,  Alexander  Latimer,  Alex- 
ander Johnston,  Andrew  White,  David  Thomson,  James 
Wright,  William  Clackson,  otherwise  called  WiUinm  Clark- 
son,  Thomas  Pike,  otherwise  called  Thomas  Fink,  Robert 
Qtay,  James  Clelland,  Alexander  Hart^  John  Baird,  John 
Barr,  William  Sknlth,  and  Thomas  M'Farlane,  as  such  false 
tlrakors  a&  aforesaid,  on  the  first  day  of  April)  in  the  first 
year  of  the  reign  aforesaid,  and  on  divers  other  days^  and 
times,  as  well  before  as  afber  that  day,  with  force  and  arras^ 
at  the  parish  of  Falkiii^  aforesaid,  in  the  county  of  Stirling 
aforesaid,  in  that  part  of  the  united  kingdom  of  Great  Bri- 
tain and  Ireland  called  Scotland,  maliciously  and  tndtorous- 
ly  did  train  and  drill,  and  cause  and  procure  to  be  trained 
and  drilled,  as  well.themselves,  as  divers  other  false  traitors, 
atgmnst  our  said  Lord  the  King,  whose  names  are  to  the  sdd 
Jurors  unknown ;  and  maliriously  Bead  traitorouslydid  submit 
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thonidveito  be  tf«iiMd  and  cUlledy  ad  M^ 
votoxuij  did  appoint  divers  false  tndtora,  whose  names  are  td 
the  said  Jurwa  tmkaown^  to  be  officers  and  comtnanders  over 
themselves  and  divers  other  false  traitors,  against  our  said 
Lord  the  King,  whose  names  are  to  the  said  Jurors  unknown  t 
and  malidousljr  and  traitorously  did  submit  themselves  to  be 
iqspointed  as  sudi  officers  and  oommanders  as  aforesaid,  with 
intent  the  more  effectually  to  enable  themselves,  and  divers 
other  false  traitors,  to  attack,  fight  with,  kill  and  destroy 
the  soldiers  and  troc^  of  our  said  Lord  the  King,  and  other 
his  liege  and  faithful  suhgeets ;  and  to  make,  raise,  and  levy 
losurreetidn,  rebellion,  and  war  against  our  said  Lord  the 
King,  within  this  his  realm,  to  wit,  within  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland  called  ScoU 
kmd,  and  to  subvert  and  destroy  the  government  and  con- 
ttitation  of  this  realm,  as  by  law  established.  And  further,  nth 
to  fulfil,  perfect,  and  bring  toefiect  their  most  evil  and  wicked  ^^ 
treason  and  treasonable  compassing  and  imagination  afore- 
siud,  they,  the  said  Thomas  M^Culloch,  Andrew  Hardie, 
Benjamin  Moir,  Allan  Murchie,  Alexander  Latimer,  Alex* 
ander  Johnston,  Andrew  White,  David  Thomson,  James 
Wright,  William  Clackson,  otherwise  called  William  Clark- 
son,  Thomas  Pike,  otherwise  called  Thomas  Pink,  Robert 
Gray,  James  Clelland,  Alexander  Hart,  John  Baird,  John 
Bsrr,  William  Smith,  and  Thomas  M^Farlane,  as  such  false 
traitors  as  aforesaid,  on  the  first  day  of  April,  in  the  first 
year  of  the  reign  aforesaid,  and  on  divers  other  days  and 
times,  as  well  before  as  after  that  day,  with  force  and  arms^ 
at  the  parish  of  Falkirk  aforesaid,  in  the  county  of  Stirling 
aforesaid^  in  that  port  of  the  united  kingdom  of  Great  Bri- 
tain and  Ireland  called  Scotland,  together  with  divers  other 
fdse  traitors,  whose  names  are  to  the  said  Jurors  unknown, 
armed  and  arrayed  in  a  warlike  manner,  that  is  to  say,  with 
guns,  pistols,  swOTds,  bayonets,  pikes,  pike-heads,  and  other 
weapons,  maliciously  and  traitorously  did  ordain,  prepare^ 
levy,  and  make  war,  against  our  said  Lord  the  King,  within 
dits  his  realm,  to  wit,  within  that  part  of  the  united  kingdom 
of  Great  Britain  and  Ireland  called  Scotland.  And  further  ^^ 
to  fulfil,  perfect,  and  bring  to  effect  their  most  evil  and  ^ct. 
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ivAckcd  trfMon,  And  froMfliiwhlio  coatuBttitut  Mid  im&guuiliott 
«fof«iakl^they,Uie8aidThoiiia9M'CiiUoch,AiidK 
BeDJiunin  Moir»  Allan  Murchie,  Alexander  Latinier,  Alex- 
ander Johnston^  Andnew  While»  Da^id  Thomson,  James 
Wng^t,  William  Clackson^  oUierwiae  ealled  William  Clark« 
aon«  Tliomas  Pike,  otberwiae  called  Thomas  Pink,  Bobert 
Gray,  James  Clelland,  Alexander  Hart,  John  Baird,  John 
Baxt^  William  Smiih,  aqd  Thomas  M^Farlane,  as  sudi  false 
tractors  as  aforesaid,  on  the  first  day  of  April,  in  the  firat 
year  of  the  rdgn  aforesaid,  and  ofk  divers  other  days  and 
timas^  aa  well  before  as  after  that  day,  with  f<^x»  and  arms, 
at  the  parish  of  Fojkirk  afmiesiud,  in  the  ooun^  of  Stirling^ 
Bfyreuid^  in  that  part  of  the  united  kingdom  of  Groat  Bri. 
tain  and  Ireland  called  Scotland,  moliciottsly  and  traitorooft. 
]y  did  endeavour  to  sedupe  divers  troops  and  soldiers  of  our 
said  Lord  the  King  from  the  duty  and  alliance  to  our  said 
18th  Lord  the  King*  And  furthar,  to  fulfil,  perfect,  and  brii^ 
^1^  to  effect  th^  moat  evil  and  wicked  treason,  and  treasonable 
compasoiog  and  iipagination  aforesaid,  they,  the  sold  Tho- 
mas M^CuUooh,  Andrew  Hardie,  Benjamin  Moir,  Allan 
Murcbie,  Alejcander  Latimer,  Alexander  Johnston,  Andiev 
White,  David  Thomson,  James  Wright,  William  Clackson, 
otherwise  called  William  Clarkson,  Thomas  Pike,  otherwise 
called  Thomas  Pink,  Bobert  Gray,  James  Clellandt  Ales* 
ander  Hart,  John  Boird,  John  Borr,  WiUiam  Smith,  and 
Thomas  M'Farlane,  as  such  false  traitors  as  aforesaid,  oi^ 
the  first  day  of  April,  in  the  first  year  of  the  reign  aforesaid^ 
and  on  divers  other  days  and  times,  as  well  before  as  after 
that  day,  with  force  and  arms,  at  the  parish  of  Falkirk  afore^ 
said,  in  the  county  of  Stirling  afpresaid,  in  that  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland  call^  Sooti. 
land,  maliciously  and  traitorously  did  detain  and  imprison 
divers  liege  subjects  of  our  said  Lord  the  King,  wi^  intent 
then  and  there,  by  duress  of  imprisonment,  to  compel  the 
same  liege  subjects  to  join  and  accompany  them,  the  said 
Thomas  M^CuUoch,  Andrew  Hardie,  Benjamin  Moir,  Al- 
lan Murchie,  Alexander  Latimer,  Alexander  Johnston,  An* 
drew  White,  David  Thomson,  James  Wright,  William 
Clackson,  otherwise  called  William  Clarkson,  Thomas  Pike, 
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odienriie  ciDed  Tiioiiias  Pmk,  Robert  Gray,  James  CleL 
bad,  Alezander  Hart,  John  Baird,  John  Barr,  William 
Smidi,  and  Thomas  M^Farlane,  in  thdr  said  wicked  treason, 
and  treasonable  compassmg  and  imagination  aforesaid.  And  I4th 
iiirdier,  to  fulfil,  perfect,  and  bring  to  efiect  thrir  most  evil  ^^ 
and  wicked  treason,  and  treasonable  compassing  and  ima|^- 
nation  aforesaid,  they,  the  said  Thomas  M^CuUoch,  Andrew 
Haxdie,  Benjamin  Moir,  Allan  Murchie,  Alezander  Lati- 
mer, Alexander  Johnston,  Andrew  White,  David  Thomson, 
James  Wright,  William  Chu^kson,  otherwise  called  WiUiam 
Cbfflcson,  Thomas  Pike,  otherwise  called  Thomas  Pink,  Ro* 
bert  Gray,  James  Clelland,  Alexander  Hart,  John  Baird, 
John  Barr,  William  Smith,  and  Thomas  M^Farlane,  as  such 
fidse  tnutors  as  aforesaid,  on  the  first  day  of  April,  in  the 
first  year  of  the  reign  aforesaid,  and  on  divers  other  days 
and  times,  as  well  before  as  after  that  day,  with  force  and 
arms,  at  the  parish  of  Falkirk  aforesaid,  in  the  county  of 
Stir&ig  afcnresaid,  in  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  Scotland,  maliciously  and 
traitorously  did  force,  compel,  oblige,  induce,  and  persuade, 
and  cause  to  be  forced,  compelled,  obliged,  induced,  and 
persuaded,  divers  other  liq^  subjects  of  our  said  Lord  the 
Kmg,  who  then  and  there  had  and  employed  in  thdr  service 
divers  great  numbers  of  other  liq^  subjects  of  our  said  Lord 
the  King,  as  working  persons  and  labourers,  in  various  oo* 
copadons,  in  which  suc^  last  mentioned  working  persons  and 
labourers  worked  for  the  nuuntenance  and  support  of  them- 
selves and  their  Families,  to  discharge  and  turn  ofi^,  out  of 
work  and  employment,  the  said  working  persons  and  labour* 
en.  And  further,  to  fulfil,  perfect,  and  bring  to  efiect  their  i5th 
most  evil  and  wicked  treason,  and  treasonable  compassing  ^^ 
and  imagination  aforesud,  they,  the  said  Thomas  M'CuUoch, 
Andrew  Hardie,  Benjamin  Moir,  Allan  Murchie,  Alexan* 
der  Latimer,  Alexander  Johnston,  Andrew  White,  David 
Thomson,  James  Wright,  William  Claokson,  otherwise  call- 
ed William  Clarkson,  Thomas  Pike,  otherwise  called  Thomas 
Pink,  Robert  Gray,  James  Clelland,  Alexander  Hart,  John 
Baird,  John  Barr,  William  Smith,  and  Thomas  M'Farlane, 
as  such  false  traitors  as  aforesaid,  on  the  first  day  of  April, 
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in  the  fint  year  of  the  ieign  afbrewd,  and  on  divers  oilier 
days  and  times,  as  well  before  as  after  tbat  day^  nScb  fbrod 
and  arms,  at  the  parish  of  Falkirk  aforesaid,  in  the  cdnnty 
of  Stirling  aforesaid^  in  that  part  of  the  united  kingdom  ot 
Gkeat  Britain  and  Irdand  called  Scotland,  malictoualy'toid 
traitorously  did  strike,  abandon,  and  give  up  their  Work  and 
liUxnir,  in  whidi  they  respectively  worked  and  laboured  for 
the  maintenance  and  support  of  theinselves  and  thejr  &nji- 
lies ;  and  did  desert,  cease,  and  abstun  from  doing  any  work 
or  labour,  for  the  maintenance  or  support  of  themselves  or 
their  families;  and  maliciously  and  traitorously  did  force^ 
compel,  oblige,  induce,  and  persuade,  and  cause  and  procure 
to  be  forced,  compelled,  obliged,  induced,  and  persuaded, 
divers  other  liege  subjects  of  our  siud  the  Lord  the  Kiilg^ 
being  persons  who  worked  and  laboured  for  the  tmunteBanoe 
and  support  of  themselves  and  their  families,  to  strike,  aban- 
don,  and  ^ve  up  their  work  and  labour,,  and  to  desist,  ceases 
and  abstain  from  doing  any  work  or  labour  for  the  maiikle- 
dance  and  support  of  themselves  or  their  families ;  and  did 
then  and  there,  as  such  false  traitors  as  aforesaid,  malicious* 
ly  and  traitorously  hinder,  obstruct,  and  prevent  divers  works 
and  manufactories  of  divers  liege  subjects  of  our  said  Lord 
16th  ^^  ^^S  ^™  being  proceeded  in,  and  carried  on*  Axid 
Oyert  further,  to  fulfil,  perfect,  and  bring  to  effect,  their  most  evil 
^^  and  wicked  treason,  and  treasonable  compassing  and  imagi* 
nation  aforesaid,  they,  the  said  Thomas  M^Culloch,  Andrew 
Hardie,  Benjamin  Moir,  Allan  Murchie,  Alexander  Lati- 
mer, Alexander  Johnston,  Andrew  White,  David  Thomson, 
James  Wright,  William  Clackson,  otherwise  called  William 
Clarkson,  Thomas  Pike,  otherwise  called  Thomas  Pink,  Bo^ 
bert  Gray,  James  Clelland,  Alexander  Hart,  John  Baird, 
John  Barr,  William  Smith,  and  Thomas  M^Farlane,  as  such 
false  traitors  as  aforesaid,  together  with  divers  other  false  trai- 
tors, whose  names  are  to  the  said  Jurors  unknown,  on  the  first 
day  of  April,  in  the  first  year  of  the  reign  aforescud,  and  on 
divers  other  days  and  times,  as  well  before  as  after  that  day, 
with  force  and  arms,  at  the  parish  of  Falkirk  aforesaid  in  the 
county  of  Stirling  aforesaid,  in  that  part  of  the  united  king^ 
dom  of  Great  Britain  and  Ireland,  called  Scotland,  malicious- 
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ly  and  traitopously  did  send  and  convey,  and  came  and  pro. 
cure  to  go,  and  to  be  sent  and  conveyed  from  divers  placesy 
b  that  part  of  the  united  kingdom  of  Great  Britiun  and 
Irdand  called  Scotland,  to  divers  towns,  villages,  and  other 
places,  as  well  in  that  part  of  the  said  united  kingdom  call- 
ed  Scotland,  as  in  that  part  of  the  said  united  kingdom  call« 
ed  England,  divers  other  false  traitors,  whose  names  are  to 
the  said  Jurors  unknown,  in  order  that  the  said  last  mention- 
ed  false  traitors  might  procure  and  incite  li^  subjects  of 
our  said  Lord  the  King,  in  the  said  towns,  villages,  and 
places,  in  the  same  parts  of  the  said  united  kingdom,  to  join 
with,, and  aid,  Imd  assist  them,  the  said  Thomas  M^CuUoch, 
Andrew  Hardie,  Benjamin  Moir,  Allan  Murchie,  Alexander 
Latimer,  Alexander  Johnston,  Andrew  White,  David  Thom- 
son, James  Wright,  William  Clackson,  otherwise  called  Wil« 
Uam  Clarkson,  Thomas  Pike,  otherwise  called  Thomas  Fink, 
Robert  Gray,  James  Clelland,  Alexander  Hart,  John  Bairdf 
J(^  Barr,  William  Smith,  and  Thomas  M^Farlane,  in  their 
evil  and  wicked  treason,  and  treasonable  compassing  and  ima* 
gination  aforesaid.  And  further,  to  fulfil,  perfect,  and  bring  irth 
to  effect,  their  most  evil  and  wicked  treason,  and  treasonable  ^7^ 
compasttng  and  imagination  aforesaid,  they,  the  said  Thomas 
M^Culloch,  Andrew  Hardie,  Benjamin  Moir,  Allan  Murchie, 
Alexander  Latimer,  Alexander  Johnston,  Andrew  Whits^ 
David  Thomson,  Jamea  Wright,  William  Clackson,  other- 
wise called  WiUiam  Clarkson,  Thomas  Pike,  otherwise  call- 
ed  Thomas  Pink,  Bobert  Gray,  James  Clelland,  Alexander 
Hart,  John  Baird,  John  Barr,  William  Smith,  and  Thomas 
M'Farlane,  as  such  false  traitors  as  aforesaid,  on  the  first  day 
of  April,  in  the  first  year  of  die  reign  aforesaid,  and  on  divers 
other  days  and  times,  as  well  before  that  day  as  after,  with 
tatce  and  arms,  at  the  Parish  of  Falkirk  aforesaid,  in  the  coun- 
ty of  Stirling  aforesaid,  in  that  part  of  the  united  kingdom  of 
Great  Britain  called  Scotland,  maHdously  and  traitorously 
did  subscribe,  contribute,  pay,  and  cause  and  procure  to  be 
subscribed,  contributed,  and  paid,  divers  sums  of  moneyi 
ag  well  for  the  purpose  of  printing,  publishing,  procuring, 
and  circulating  divers  seditious,  inflammatory,  and  treason- 
able proclamations,  addresses,  and  other  writings  and  print- 
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ings,  with  intent  to  encourage  and  incite  the  troops  and  U^ 
subjects  of  our  said  Lord  the  Kng  to  insurrection  and  re- 
bellion against  our  said  Lord  the  King,  as  of  purchasing  and 
procuring  with  the  said  sums  of  money,  arms  and  ammuni- 
lion,  to  wit,  guns,  muskets,  bayonets,  pikes,  pikeJieads, 
pike-shafts,  gunpowder,  leaden  bullets,  slugs,  and  shot,  with 
intent  to  arm  themselves  and  divers  other  false  traitors,  with 
the  said  last  mentioned  arms  and  ammunition,  in  order  to 
attack,  fight  with,  kill,  and  destroy  the  soldiers  and  troops 
of  our  said  Lord  the  King,  and  other  his  liege  and  faithful 
subjects,  and  to  raise,  make,  and  levy,  insurrection,  rebelli«»i, 
and  war  against  our  said  Lord  the  King,  within  this  his 
realm,  to  wit,  within  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  Scotland,  and  to  subvert 
and  destroy  the  government  and  constitution  of  this  realm, 
18th  as  by  law  established.  And  further,  to  fulfil,  perfect,  and 
^^  bring  to  effect  their  most  evil  and  wicked  treason  and  trea- 
sonable compassing  and  imagination  aforesud,  they,  the  said 
Thomas  M'Culloch,  Andrew  Hardie,  Benjamin  Moir,  Al* 
Ian  Murchie,  Alexander  Latimer,  Alexander  Johnston,  An- 
drew  White,  David  Thomson,  James  Wright^  William 
Clackson,  otherwise  called  William  Clarkson,  Thomas  Pike, 
otherwise  called  Thomas  Fink,  Robert  Gray,  James  Clellandt 
Alexander  Hart,  John  Baird,  John  Barr,  William  Smith, 
and  Thomas  M^Farlane,  as  such  false  traitors  as  aforesttd, 
on  the  Ist  day  of  April,  in  the  first  year  of  the  reign  afore- 
said, and  on  divers  other  days  and  times,  as  well  before  n 
after  that  day,  with  force  and  arms,  at  the  parish  of  Falkirk 
aforesaid,  in  the  county  of  Stirling  aforesaid,  in  that  part  of 
the  united  kingdom  of  Great  Britain  and  Ireland  called  SooU 
land,  maliciously  and  traitorously  did  give  and  cause  to  be 
given  notice  to  divers  persons  of  meetings  to  be  held  for  the 
purpose  of  consulting  upon  the  means  of  raising  war  and  re* 
hellion  against  our  said  Lord  the  King  within  this  his  realm, 
to  wit,  within  that  part  of  the  united  kbgdom  of  Great  Bri. 
tain  and  Ireland  called  Scotland ;  and  did  summon,  request^ 
and  require,  and  cause  to  be  summoned,  requested,  and  r©. 
OvCTt^"^^^'  ^*'^^"  persons  to  attend  at  the  sud  several  meetings^ 
Act.  for  the  purpose  last  aforesaid.    And  further,  to  fulfil,  per. 
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fed,  and  bring  to  effect  thar  most  evil  and  incked  treason^ 
and  treasonable  oompasang  and  imaginadon  aforesud,  flicy^ 
the  said  Thomas  M^CuUocb,  Andrew  Hardie,  Benjamin 
Moir,  Allan  Murchie,  Alexander  Latimer,  Alexander  John- 
stoD,  Andrew  White,  David  Thomson,  James  Wright,  Wil* 
liam  Clackson,  otherwise  called  William  Clarkson,  Thomas 
Pike,  otherwise  called  Thomas  Fink,  Robert  Gray,  James 
Clelland,  Alexander  Hart,  John  Baird,  John  Barr,  William 
Smith,  and  Thomas  M^Farlane,  as  such  false  traitors  as 
aforesaid,  on  the  first  day  of  April,  in  the  first  year  of  the  « 
rdgn  fcnresaid,  and  on  divers  other  days  and  times,  as  well 
before  as  after  that  day,  with  force  and  arms,  at  the  parish 
of  Falkirk  aforesaid,  in  the  county  of  Stirling  aforesaid,  in 
that  part  of  the  united  kingdom  of  Great  Britain  and  Ire- 
knd  called  Scotland,  maliciously  and  traitorously  did  exhort, 
encourage,  persuade,  and  incite,  as  well  divers  liq;e  subjects 
of  our  said  Lord  the  King,  whose  names  are  to  the  said  Ju- 
rors unknown,  as  (Uvers  other  false  traitors,  whose  names  are 
also  to  the  said  Jurors  unknown,  to  procure,  provide,  and 
possess  themselves  of,  and  with  arms,  to  be  employed  by 
ludi  last-mentioned  subjects  and  traitors,  in  making  insur- 
rection, rebellion,  and  war,  against  our  said  Lord  the  Sjng, 
within  this  his  realm,  to  wit,  within  that  part  of  the  united 
kingdcmi  of  Great  Britmn  and  Ireland  called  Scotland,  and 
subverting  and  destroying  the  government  and  constitution 
of  this  realm,  as  by  law  established,  in  contempt  of  our  said 
Lord  the  King  and  his  laws,  to  the  evil  example  of  all  others, 
contrary  to  the  duty  of  the  allegiance  of  them,  the  said  Tho- 
mas M^Culloch,  Andrew  Hardie,  Benjamin  Moir,  Allan 
Murchie,  Alexander  Latimer,  Alexander  Johnston,  Andrew 
White,  David  Thomson,  James  Wright,  William  Clackson, 
otherwise  called  William  Clarkson,  Thomas  Pike,  otherwise 
called  Thomas  Fink,  Robert  Gray,  James  Clelland,  Alex* 
ander  Hart,  John  Baird,  John  Barr,  William  Smith,  and 
Thomas  M^Farlane,  agmnst  the  form  of  statute  in  such  case 
made  and  provided,  and  agmnst  the  peace  of  ocur  said  Lord 
the  King,  his  crown  and  dignity ;  and  the  Jurors  aforesaid^  U, 
upon  their  oath  aforesaid,  do  further  present,  that  the  saidComit 
Thomas  M^Culloch,  Andrew  Hardie,  Benjamin  Moir,  Al- 
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laa  Murdne,  Alexjinder  Latimer,  Alexander  Jcbosloo,  Ab« 
drar  WUte,  DftTid  Thomsoo^  James  Wright^  WiUliw 
ClackaoD,  otherwise  called  William  Clarkson,  ThoiqBS  Pike, 
otherwise  called  Thomas  Pink,  Robert  Gray,  James  CIel«- 
land,  Alexander  Hart,  Jchn  Biurd,  John  Barr,  William 
Smith,  and  Thomas  M^Farlane,  being  subjects  of  our  said 
Lord  the  King,  and  not  having  the  fear  of  God  in  thdr 
hearts,  nor  weighing  the  duty  of  their  allegiance,  but  bdng 
moved  and  seduced  by  the  instigation  of  the  devil,  as  false 
traitors  against  our  sidd  Loifd  the  King,  and  wholly  with- 
drawing the  love,  obedience,  fidelity,  and  allegiance,  which 
every  true  and  fmthful  subject  of  our  sidd  Lord  the  King 
should,  and  of  right  ought  to  have,  towards  our  said  Lord 
die  King,  on  the  fifth  day  of  April,  in  the  first  year  of  the 
reign  aforesaid,  with  force  and  arms,  at  the  parish  of  Fal- 
kirk aforesaid,  in  the  county  of  Stirling  aforesaid,  in  that 
part  of  the  united  kingdom  of  Great  Britain  and  Ireland 
eaUed  Scotland,  together  with  divers  otlier  false  traitors^ 
whose  names  are  to  the  said  Jurors  unknown,  arrayed  cmd 
aimed  in  a  warlike  manner,  that  is  to  say,  with  guns,  mus- 
kets, blund^busses,  pistols,  swords,  bayonets,  [Hkes>  pke- 
heads,  pitch-forks,  clubs,  and  other  weapons,  being  then, 
and  unlawfully,  maliciously,  and  traitorouriy  assembled  Ion 
gether  against  our  said  Lord  the  King,  wickedly,  malidous- 
ly,  and  traitorously,  did  levy  and  make  war  against  our  said 
!Lord  the  Eaog,  within  this  his  realm,  to  wit,  within  that  part 
of  the  United  Kingdom  of  Gh^at  Britain  and  Ireland  ciAled 
Scotland ;  and  being  so  then  and  there  assembled  together, 
arrayed,  and  armed  against  our  said  Lord  the  King,  as 
aforesaid,  did  then  and  there,  to  wit,  on  the  said  fifth  day  of 
April,  in  the  first  year  of  the  reign  aforesaid,  with  force  and 
arms,  at  the  parish  of  Falkirk  aforesaid,  in  the  county  of 
-Stirling  aforesud,  in  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  Scotland,  maliciously  and 
traitorously  parade  and  march  in  a  hostile  manner,  in  and 
through  divers  towns,  villages,  places,  and  public  highways ; 
and  did  then  and  there,  to  wit,  on  the  said  fifth  day  of  April, 
in  the  first  year  of  the  reign  aforesaid,  with  force  and  arms, 
at  the  parbh  of  Falkirk  aforesaid,  in  the  county  of  Stirling 
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sfiftMfiid/  in  that  part  of  the  unked  kingdom  of  Gteat  Bri^ 
liin  and  Ireland  called  Scotland,  malidously  and  trntor- 
ouriy  array  and  set  themsehresin  warlike  and  military  mbr, 
hattfe,  and  array,  against  divers  troops,  soldiers,  and  faiti^ 
fbl  snbjects  ol  our  said  Lord  the  King,  then  and  there 
bong ;  and  did  then  and  there,  to  wit,  on  the  said  fifth  Amj 
of  April,  in  the  first  year  of  the  ragn  aforesaid,  with  force 
md  arms,  at  the  parish  of  Falkirk  aforesaid,  in  the  county 
of  Sdrling  aforesaid,  in  that  part  of  the  United  Kbgdom  of 
Great  Britain  and  Ireland  called  Scotland,  maliciously  and 
traitorously,  with  guns  and  pistols,  and  other  fire-arms,  then 
and  there  loaded  with  gunpowder  and  leaden  bullets,  and 
irith  swords,  bayonets,  pikes,  pike-heads,  jutch-forks,  and 
otber  offennve  weapons,  shoot  and  fire  at,  charge,  thrust, 
strike  at,  aid  wound  the  said  troops,  soldiers,  and  fiuthf ul 
subjects  of  our  said  Lord  the  King,  so  then  and  there  being 
as  aforesud ;  and  did  then  and  there  maliciously  and  traitor- 
ously attempt  and  endeavour,  by  force  and  violence,  to  sub- 
vert and  destroy  the  government  and  constitution  of  this 
realm,  as  by  law  established,  in  contempt  of  our  said  Ixnrd 
the  King,  and  his  laws,  to  the  evil  example  of  all  others, 
contrary  to  the  duty  of  the  allegiance  of  them,  the  said  Tho- 
mas M^CuIloch,  Andrew  Hardie,  Benjamin  Moir,  Allen 
Murehie,  Alexander  Latimer,  Alexander  Johnston,  Andrew 
White,  David  Thomson,  James  Wright,  William  Clack- 
son,  otherwise  called  William  Clarkson,  Thomas  Pike,  other- 
wise  called  Thomas  Pink,  Robert  Gray,  James  CleUand, 
Alexander  Hart,  John  Baird,  John  Barr,  William  Smith, 
and  Thomas  M^Farlane,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our 
said  Lord  the  King,  his  crown  and  dignity. 

Third  Coun^.— And  the  Jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Thomas 
MKiiullocb,  Andrew  Hardie,  Benjamin  Moir,  Allen  Mur- 
ehie, Alexander  Latimer,  Alexander  Johnston,  Andrew 
White,  David  Thomson,  James  Wright,  William  Clackson, 
otherwise  called  William  Clarkscto,  Thomas  Pike,  otherwise 
called  Thomas  Pink,  Robert  Gray,  James  CleUand,  Alex- 
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Sbcma  lI^Farlaiie>  li^og  aulgcctg  of  ^ur  mi  ho$d  dht 
JjDg,  not  JiaTinytlie  fag /of  God  jp  tbeirJic$nt%  /ly  prigh- 
ing'tfae  dutj.of  Ihdr  allcgianoe,  but  hoiig.m»v^.«adiN^ 
ced  i)y  Ae  jfMtigntjott  of  the  dec^  us  fiibe  ipEaitiysiigfdApt 
our  iflid  Lord  the  Xji^  rfmd  who%  vvAtbdiiiini^  ^  Jfmfi 
iibedioiioe»  ifidelily,  and  fdlcgimiof^  wbich  ^oFieiy  ir^e  a]v4 
AuMifiil  nifa}«ct.of  ourjaid  Lood  ithe  Xkig  Ghovldt  wd  of 
xifl^t  oiigbt  to  :be«r»  tow^tds  our  wd  j^josd  4ie  lEu^g^  w 
itbe  first  digr  of  Apnl)  in  the  &rst  y^ar  of  ithe  i«Bgn  ^fiaip^ 
fMid,  imd.onidiverB  other  d^]^  and  tipas^  as  weU  hef(H«  as 
lifter  tbatjday,  mth  foice.aod  ano^  at  the  pansh  of  FaUuzJc 
.aforeaiiid,  ia  the  .eountgr  elf  S^lii^g  afori^^a^d,  in  that  part  ^f 
.the  united  king^xm  of  Gl^Bt  Brit^  a«d  Ireland  called 
Soptland,  inali<9ou8ly  ai\d  tnntoroualy  amongst  ,the«i$elyiai|y 
jand  tgg^er  with  .di^ei^s  ,cither  fake  traitor^  ^hpse  jwnes 
4H!e  to  the  said .  Junn^  un^Qonin,  did  compass,  imag^e^  in- 
venty.  devise,  and  intend  to  deprive  and  depose  qi;u:  said  J^o^cd 
<be  King  dr.and>froin  the  styles  honour^  and  kingly  name 
of  the  Impmal  Crowp  of  this  realm. 

(The  indictnmt  thep.^tes  the  .same  mpetfBcn  overt  aots 
charged  jn  the  fir^t  count) 

JFcwih  CounU^^j^d  tjie  imqrs  aforesud,  upon  ihiar 
oath  afoieaud,  do  further  present,  that  the  said  Thpn^ 
If  Bulloch)  Andrew  Sardie,  Benjamin  Moir,  Alien  J^ur- 
.due,  Al^ander  lialMner,  44exander  Johnston,  Andrew 
Whiter  Santd  ThonuKp,  Jafnes  Wright,  Wilham  Clack- 
flon,  othecwise  .called  Will^  Clackson,  Thwias  F:9ke, 
Qthendse  called  Tbomaa  Pinsk,  JEtobert  <3wy,  James  Clel- 
Jand,  Alexander  Hart,  Joh|i  Bw^  John  Barr,  WiUiam 
Smith,  and  Thomas  l^^Farlun^,  bdng  sidijects  of  our  said 
Iiord  the  Ki^g,  ;and  not  haying  the  fear  of  God  m  thdr 
Jbeacts,  noft  w^^iqg  the  duty  .of  th^r  aU^iance,  but  h^ng 
moved  and  seduqed  -by  .the  jinstigatiqn  of  the  devil,  as  iaise 
tsaitora  agidnst  our  said  Loid  the  Kmg,  mid  wholly  with- 
drawing  the  }oye»  ohedi^ice,  fidelity,  ^d  allcj^tmce,  which 
cmiy  true  and  f aithiiil  subject  of  our  said  Lord  the  King 
should,  and  of  rig^t  ought  to  have,  towards  our^dl4Qrd 
the  Xing,  on  the  first  day  of  April,  in  the  first  year  xxf  the 


Qf?|itt9rt  *?«WW^  ffl  *«f5punty  qf  gtirUeg  fifoFSflM^t  Ml 
tjwt  p«r(  pf  the  mt^  14ng4piB  of  Qziy^  ^\m  <W4  l»*t 

i|tpii4tftWw  •««««*  9"  8«4 1-9^4  *eKi|ig,  fptl^ 
tlu8iei^,in  9r^,by  force  »i)4  (^sfi^t,  (9  qi^  l^nt 
to  di^pge  h)8  ipeasmm  fp4  ^^^^M*. 

(TJie  indictment  then  s^tes  tl\^  aan^  (W^^  9Vert  af ta 
CJUH^  ^  t^e  fixf(  ^  ^hir^  pou»^-) 

ifr  ^fM)pp.-r-^%ama9  S|<Cul)qch^  i^if  yqi^  guilty,  or  not 
gHUty? 

i(r  a4&»»^Mj  I^  ?«¥^4fint,  fs  coux)f|el  fpr  (he  ufr 
fortuime  pep  i^ti^  at  t^  hsfr^  I  fim  f^j^i^  with  the  pernus? 
flfl9 of  thfk  C^Hft,^  qolfe  a  yery  few  obsenrationfi  upon  ope 
pot  of  ttlU  i»^9M9^^j  M'PF?  ^\^^  Pr^of^en  4^^  calle4  ^pqn 
tp  i4e{|4*  A^dj  {  trnsf,  ^^  Qoxtjc^  will  give  D)e  all  the  indul? 
genoe,  which,  in  truth,  I  require  so  much,  while  I  yentHre 
to  offei?  inyaet^  po  tl^eir  pptiqe.  I  need  not  say  that  I  feel 
jifo^  in  ^  Yfry  dely^  8JtHa()on.  ^or  ^e  fin;t  time,  I  find 
qysalf  preparing  to  fpsa^  befofe  p  Court,  the  patprp  ap4 
piDogB^gs  of  FhicI)  are  ipdeed  novel  in  thU  par(  of  \h^ 
idflpfiL  W^th  the  Ipw  ^iftt  segulate&  cases  which  pqme  be* 
fiw  it,  I  aip  l)ound,  p^  every  Scotch  lawyer  is  bound,  tp 
mka  l^npiplf  pc^uainted,  ance  the  English  law  of  Tr^uK>n, 
bf  an  Act  pf  Queep  Anp^  subsequent  to  ^e  Union,  ha; 
Utm  flOide  t)9p  Jipv  pf  T^^^V^^  i°  Scotland.  This  I  have^ 
Umefofp,  d(^e  (q  tb^  he%\  of  my  abilities.  But  with  the 
fonm  f?f  prpoe^ltfej  the  lades  of  evidence,  and  many  other 
iMtters,  which  are  regi^lated  by  the  law  of  England,  it  caur 
VfOL  he  ezpecte4  that  {  should  know  almost  any  thing.  Neverr 
tbden^  hnving  the  ipterest  of  my  clients  deeply  at  heart,  and 
Sttdona  to  (Jiscliarge  my  duty  faithfully  towards  them,  and 
tovnords  ^e  Ccmrt  who  have  appointed  me  to  act  for  t^e^e 
ipip,  I  fhall,  without  f urtlier  delay,  proceed  to  offer  such  ob- 
isrvatimft  as  have  occurred  to  me,  applicable  to  the  present 
oooaaoo. 
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It  18  now  that  the  prisoners  are  to  be  arraigned ;  in  other 
words,  are  to  plead  to  the  Indictment  If  any  matters  occur 
to  them  which  can  be  offered  in  the  shape  of  pleas,  besides  the 
general  plea  of  Not  Guilty,  it  is  now  that  they  are  called  upon 
to  state  these  to  the  Court  The  pleas  which  it  is  proper  for 
a  prisoner  to  offer  at  his  arraignment,  are  of  different  kinds. 
Such  as,  1.  Pleas  to  the  Jurisdiction.  2.  Demurrers.  S. 
Dilatory  Pleas ;  which  may  either  be  declinatory  of  the  trial, 
or  in  abaiemefU.  4.  Pleas  in  Bar ;  or,  6.  Pleas  to  the  Mat- 
ter;  Le.  A  general  plea  of  Not  Guilty,  or  a  Special  plea. 

I  have  no  plea  to  offer  for  the  prisoners  to  the  jurisdiction 
of  this  Court ;  neither  have  I  any  plea  in  bar.  I  have  no  spe- 
dal  plea,  nor  any  plea  declinatory  of  the  trial.  In  short,  I 
am  either  to  offer  a  general  plea  of  Not  Guil^,  or  I  am  to 
plead  in  abatement.  The  latter  is  the  course  which  I  at  pre- 
sent intend  to  adopt,  and  my  plea  is  founded  upon  what  hum- 
bly appears  to  me  to  be  an  error  in  laying  thejp2tic^  of  this  in- 
dictment It  appears  to  me,  with  great  submission,  to  be  laid 
too  generally--the  description  does  not  seem  to  be  suffident- 
ly  definite. 

Thb  is  an  objection  to  the  indictment,  which,  if  well  found- 
ed, would,  in  ordinary  cases,  induce  the  Court  to  quash  it  at 
the  arraignment ;  but  in  trials  for  High  Treason,  it  may  be 
otherwise.  In  these,  I  am  aware  that  the  Court  are  not  in 
the  practice  to  quash  an  indictment,  but  on  very  important 
grounds.  All  objections  here  are  in  general  reserved  to  be 
stated  in  arrest  of  judgment  Accordingly,  in  the  Statute 
seventh  William  III.  c.  8,  which  regulates  the  proceedings 
in  trials  for  High  Treason,  mention  is  particularly  made  of 
those  matters  which  must  be  pleaded  in  abatement,  and  at  no 
other  time,  leaving  the  inference  that  all  other  pleas  should 
be  pleaded  in  arrest  of  judgment  In  this  statute  it  is  laid 
down,  that  <^  no  Indictment  for  High  Treason  shall  be  quash- 
ed for  mis-writing,  mis-spelling,  false  or  improper  Latin,  un- 
less such  exception  be  made  before  evidence  led.^  And,  as 
to  quashing  indictments  generally,  it  is  laid  down  by  Hawk- 
ins, book  II.  c  85.  §  148,  <'  That,  by  the  Common  Law, 
the  Court  may,  in  discretion,  quash  any  indictment  for  any 
such  insufficiency,  either  in  the  caption  or  body  of  it,  as  will 
make  any  judgment,  whatsoever  ^ven,  upon  any  part  of  it. 


itgaiiist  the  defender,  erroneous ;  yet  it  geems  that  judges  are 
in  no  case  bound  ew  debitojustitice,  to  quash  an  indictment^ 
but  may  oblige  the  defendant  either  to  plead  or  to  demur  to 
it;  and  this  they  generally  do  where  it  is  for  a  crime  of  an 
enormous  or  public  nature.^ 

The  present  trial  is  for  a  crime  undoubtedly  of  an  enor- 
mous and  public  nature,  and  the  Court  may  oblige  my  clients 
either  to  plead  or  to  demur  it.  Since  the  objection  to  the  in- 
dictment now  offered  to  be  pleaded  in  abatement,  does  not 
fiill  under  any  of  those  comprehended  in  the  Statute  of  Wil- 
liam, the  Court  may  refuse  to  give  effect  to  it,  and  may  re- 
senre  it  to  be  ^stated  in  arrest  of  judgment.  But,  in  truth, 
whether  effect  is  to  be  ^ven  to  it  or  not,  it  b  my  duty  to 
state  it,  at  least  at  present,  because,  if  not  pleaded  now  in 
pomt  of  form,  I  may  be  barred  from  pleading  it  afterwards 
m  arrest  of  judgment.  Therefore,  if  your  Lordship  desires 
that  I  should  enter  fully  into  the  objection,  I  am  prepared, 
I  hope,  to  do  so. 

T%e  Lord  President. — ^We  cannot  judge  of  any  thing,  till 
we  hear  what  the  objection  is ;  and  the  Court  are  most  will- 
iog  to  hear  your  objection  now ;  and  I  beg  it  may  be  stated. 

Mr  CuHm. — Then,  my  Lord,  as  I  formerly  hinted,  my 
objection  is  to  the  manner  in  which  the  place  is  laid  in  this 
indictment  The  crime  charged  in  this  indictment,  is  alleged 
to  have  been  committed  ^^  ai  the  parish  of  FalkirJcy  in  the 
county  qf  Stirling.'^  Now,  the  prisoner  at  the  bar,  who  has 
been  called  upon  to  plead  to  this  indictment,  craves  to  be  al- 
lowed to  plead  in  abatement,  that  this  is  too  indefinite  a  de- 
scription of  the  place ;  that  the  ^<  vill,^  or  ^<  small  town,^  in 
which,  or  near  which,  the  crime  was  committed,  ought  to  be 
^Kofically  laid  down.  In  other  words,  that,  if  a  parish  con- 
ftst  of  several  «  vilh,"^  the  particular  vill,  in  point  of  law, 
oug^t  to  be  distinguished,  otherwise  the  parish,  as  generally 
laid,  uriU  be  presumed  to  consist  of  but  one  vill,  until  the 
ooDtiary  be  proved.  This  I  hope  immediately  to  shew  yom 
Loidahip,  is  laid  down  as  the  law  by  those  celebrated  law- 
yers, who  wrote  formerly  on  the  subject,  and  by  the  more 
modem  and  recent  writers,  who  have  lately  published  upon 
the  practice  as  it  now  is. 


OfliliaUifi^,  a  fx)()k  a  Mb  km&Atf,  tb  be  ^  the  xkiU^kH 
^itBfUAAy  toWnktU^  of  It  few  hdane^y  iA  it  weM  Mpaiited 
tMA  it.^  *^  Vilb  eftt  ex  pluribus  manstonibuB  Vi^nata  et  odU 
lata  ex  pluribus  yicinis.''  He  furtfa^  siayti,  <*  Th«  trord  to#ti 
tMr  ^  is  how^  by  t&e  iAt^riilioA  of  tinges  ithd  labguagi^  be- 
tedme  a  geneirU  leim,  cbmpiiehenidiiig  under  it  the  tftfMl 
Hp^dles  df  b6h)Ugh8  and  toftmmn  towm.^ 

S\ich  bei^g  the  xneAmng  of  the  Wbrd  TiU— that  it  iiiiy  he 
ihi^  syttoninious  with  a  towik ;  the  fact  which  I  would  dSer 
td  proVe  is,  diat  the  paHsh  from  which  die  vaitK  is  taken  in 
thi^  indictteenty  consists  tof  inore  than  one  tilti-4h^  it,  ih 
thithy  cbhsists  of  seveh  cBffefent  towns,  e^nke  of  them  of  con** 
Mdeiabfe  extent ;  anld  this  bebg  the  fact,  I  hUnkbly  main- 
tain, ita  poiht  of  W,  that  it  btkght  to  hkVt  btoi  stated  in  this 
in^chiient^  ifa  what  partici^ar  town,  ot  near  what  particular 
to#fi,  the  dime  tharged  was  coktttnitted. 

I  shall  now  direct  the  attention  of  the  Court  to  the  autho- 
rities by  which  I  km  supported.  And  first,  ha/td  Hale,  toL 
Jti.  th  «Bj  )p,  180,  aayfi  generally,  that,  «  regularly  the 
Vi^  t)r  hsL)AHt  hM  tduUty,  must  be  exj^ssed  in  the  indict- 
i&fent;^  knd  {immediately  he  qualifies  this  iA  to  certain  criines, 
hf  afddin^,  that  **  in  sohie  crimes  no  viU  need  be  ikained,  as 
t)^  ah  indictment  tif  bafretfty)^  fot  r^Mons  which  he  ^bsite 
^/peaSeSk  Oh  this  ^ubje^  however,  Lord  Hale  b  not  so  ftiU 
^  im  Afuthor  who  wrote  subsequently,  and  who  ill  also  one  ^f 
the  firrt  Authorises  hi  the  hw  df.Etagl^ttd^I  ^ude  to 
Avwkih^.  liat  learned  Writ^,  at  book  it.  c.  28.  §  9^ 
Expressly  says :  <<  A W,  if  a  fact  ^ne  iti  a  vill,  witlun  A  pa* 
%i8h^  ^tAch  contlfftts  diveirs  vills^  be  ih  thift  coun^  in  aM  a|^ 
ffeljd^tileged  gen^lally  in  the  pa^)  or  a  fiNbt  done  kk  a  ti^, 
#hic^  cdhtafihs  divekv  parishes^  be  In  th^  itoUht^  in  an  apped, 
lifeged  ^;^nercdly  in  th^  '<^ty ,  it  aeems  thia  the  defbnda^t  may 
)^^ad  %uch  ttsM^  ui  abatenleut,  fbl:  ioth^k^ft  he  dMld  Mce 
Hb  ad^^iHtage  ^  ^  iiMuffi^tacy  of  the  aU^tion,  bMMne 
^h/t  pladfe  naoiied>  as  itfftands  itt  the  rebbl*d,  tamsl^  tiH  thi^  eoa- 
traiy  hb  Aewhs  b6  %l^!Mided  to  conttun  bo  ttdte  than  one 
"Mm  bir  p«i9sh.^ 
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T^  ptamgSTti  exipmB  on  liie  pbint^  aiid,flMMov«ry  htn 
kmtffhe  ebatfved;  that  Hawkbis  speaks  of  **  imhaF a* 8f* 
Mttimmi  tdi^  ^^'attbeooneluaoa  of  t&e  iMunage. 

I«  itf  flraa  dlb  oocora  under  the  head  of  af^ieals ;  but  the 
feiy  sttiie  doetrine  ap{>l]e%.m  this  partkular,  to  them  as  to 
M&Hiieats^-  which  appears  from  a  passage  m  a  subsequeot} 
^arrof  tke^lMoth^by'tfie  same  author^  relatitig  to  the  sub- 
ject  of  indictmeBtify  at  book  II;  c.  26.  §  86,  where,  titat. 
fli|^  ef  the  nttomer  in^whiob  the  place  ought*  to-be  laid^  in  an 
ttdiotaeiit,  as  to  ▼illS'and  parishes,  He  refeHB^the  reader^  for 
tbese  matters,  to  die  verypasaag^  formeriy  quoted^  *^  for  a 
Mkf  eonaderatipa  of  tfaem«^ 

The  Very  same  ai^gument  may  be  used  in  the  case  of  ouU 
hsny,  befiwethe  esigeot  has  been  awarded,  if  the  same  eiw 
mr occurred  in' the'  addition  toaprisoner^  and  this  under 
the  Statute  of  Additions.  See  Hawkins,  book  II.  c  28. 
f  10i*>  alsiy  book  II.  c.  2&  §  7^  But  I  am  unwilling  to 
diiodn  youv  Lordships  by  entering  upon  this  argument  of 
aBalDgy,  particularly  anoe  the  point  is  so  clearly  laid  down 
«s>  qipUcaUe  to  die  place  of  the  indictment,  which  is  the 
safy  matter  now  befive  the  Ckiurc. 

The  next  autiiority  to  which  I  would  request  the  attend 
tim  of  your  Lordships,  is  acase  in  Salkdd^s<Rqp(»4s,  voL 
I.  fi^69:  Bi  is  the  oke  cf  <^  Wilson,  versus  Laws.""  Tr.  Term^ 
Kth-  Willians  and  Mary,,  in  which,  after  several  exceptiona 
taken,  it  wtas  ruled  by  the  Court,  among  various  other  mat- 
ters,'^'^Chly,  That  the  fiict  is  well  alleged  in  a  parish^  though 
the  statute  of  Glouoester  requires  the  vill^should  be  set  forth^ 
fiv  the  paridi  shall  be  intended)  a  vill;  and  though  there  may; 
be  mote  than  one  vill  in  a  parish,  that  shall  never  be  sup* 
posed:  And^.thereforenif  the  case  happens  to^be  so,  it  must 
Qone  of  the  ether  side  to  shew  it^  This^  with  great  sub. 
Bisaoov  appears  ta  me  to  be  directly  in  point.  The  place 
•f  daa  indSetment  is  laid inapuash,  which  by  law  is  su& 
Mtt^unlesa  die  defendant  cau  shew  tfaa4  the  parish  consista 
QfaowviUsyortowns,  dumone;  in  which  case^  the  pose* 
cutoe  is  bound  to^spec^  more  particularly  in.  what  part  of 
the  parish  die  crime  alleged  was  commiUed. 
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Besides,  tbete  is  another  set  of  indiTidiiak  about  to  be 
arraigned  at  this  bar  immediately,  who  are  chained  with  ha>- 
ving  committed  the  same  crime  of  high-treason  within  Ac 
same  parish^  without  any  greater  specification  as  to  time, 
place,  or  circumstances,  than  is  given  to  those  who  now  stand 
before  your  Lordships.  How  are  my  clients  now  at  the  bar 
to  distinguish  betwixt  their  case  and  that  of  the  men  who 
are  to  follow  them  in  the  order  of  arraignment  ? 

In  the  law  of  Scotknd,  such  a  loose,  vague,  and  iodefinite 
chai^  would  not  be  suffered  to  stand  for  one  moment  before 
a  criminal  court ;  but  the  practice  may  be  different  in  Eng- 
land. I  have  endeavoured  to  pobt  out  what  the  law  a^ 
pears  to  be  from  the  authorities  I  have  quoted ;  and  that  law 
seems  to  warrant  no  such  indefinite  charge  as  appears  on  the 
"face  of  the  present  indictment.  From  the  case  also  which  I 
have  quoted,  the  subsequent  practice  seems  to  have  been  in 
conformity  with  the  law,  as  laid  down  by  Hale  and  Hawkins. 

In  order  to  ascertain  the  practice  of  late  years  in  England, 
I  have  looked  into  the  more  recent  writers  on  the  subject, 
and  I  find  them  all  directly  supporting  me  in  what  I  have 
endeavoured  to  maintain.  Mr  Chitty,  in  his  ^'  Practical 
Treatise  on  the  Criminal  Law,^  lays  it  down  expressly  as 
recent  practice,  that  *<  wherever  the  place  is  generally  al- 
leged, the  law  will  intend  it  to  be  a  vill,  finless  the  contrary 
appears  on  the  record ;  and,  therefore,  where  a  parish  is 
mentioned  which  contains  several  vills,  this  will  never  be 
supposed,  but  must  be  pleaded  in  abatement.*"— Vol.  I.  p. 
197.  And  he  cites  many  authorities^  which,  however,  it  is 
needless  to  enlarge  upon ;  as  Co.  Lit  125,  and  6  Co.  14,  b  ; 
1  Burr.  837. 

Another  late  writer,  whose  authority  as  a  living  author  is 
of  no  small  wdght,  I  understand,  with  English  lawyers,  I 
mean  Mr  Starkiey  lays  down  the  same  rule  of  practice  in  his 
*«  Treatise  on  Criminal  Pleading.^  At  p.  69,  vol.  I.  of  that 
book,  he  states,  that  <*  whenever  the  place  is  generally  al- 
leged, the  law  will  intend  it  to  be  a  vill,  unless  the  contrary- 
appear  in  the  record.  If,  therefore,  a  fact  done  in  a  vill 
within  a  parish  which  contains  several  vills,  be  alleged  to 
have  been  done  at  the  parish  generally,  it  will  be  intended 
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thai  the  perish  eontains  but  one  vill;  and  theiefoie^  to  take 
adwitage  of  the  defect,  the  defendaot  must  plead  in  abate, 
meat"*  This  writer  also,  in  treating  of  the  Statute  of  Addi. 
tioos,  lays  down  the  same  doctrine  as  applicable  to  the  addi- 
tian  of  a  prisoner  in  a  case  of  outlawry  before  the  exig^t  is 
awarded,  from  wbidi  an  argument  in  analogy  is  offered,  but 
which  I  abstain  from  enhirging  upon,  as  I  fear  I  haire  aL 
ready  detained  the  Court  unnecessarily  laog, 

I  therefore  shall  conclude  by  stating,  that  I  am  in  a  situ- 
atton  to  proves  that  the  parish  of  Falkirk,  which  is  laid  ge. 
necally  as  Ae  place  at  which  the  crime  charged  in  the  indict- 
mrat  was  amunitted,  consists  of  a  variety  of  viUs;  or,  as 
T(«ilin  says,  they  may  now,  from  the  alteration  of  times  and 
language,  be  denominated  <^  conunon  towns.^  It  is  a  parish 
of  very  unusual  extent,  and  there  are  no  less  than  seven  dif- 
ferent towns  in  it,  of  one  descripticm  or  another.  These  are 
FaUdrk,  Orahamstone,  Beansford,  Lawrencetown,  Camelon, 
Csnonshcve,  and  Grang^nouth,  all  in  the  parish  of  Falkirk* 
Now,  I  submit,  that  this  indictment  ought  to  have  specified 
to  iriiidi  of  these  different  towns  the  crime  charged  bad  a. 
refatenee.  It  ought  to  have  pointed  out  more  specifically  in 
what  part  of  the  parish  the  crime  was  committed,  in  what 
vill,  or  near  what  vill;  and  not  having  done  so,  I  mMntain 
that,  ID  point  of  Imr  and  practice^  (though  of  the  latter  I 
speak  with  peculiar  diffidence,)  thb  indictment  ought  to  be 
quaabed, 

I  cannot  rit  down  without  apologiaing  to  the  Court  for  luu 
rii^  detuned  them  so  long.  But  I  felt  that  I  had  a  duty  to 
perform  towards  these  unfortunate  men,  paramount  to  any 
feelings  of  delicacy,  and  I  have  discharged  it  as  well  as  I 
was  able.  If  there  be  any  thing  in  the  objection  I  have  ea- 
Isrged  upon,  your  Lordships  will  not  fail  to  give  effect  to  it ; 
i^  an  the  ocmtrary,  there  be  nothing,  you  will  at  least  do  me 
die  justice  to  be  assured,  that  I  have  stated  this  objection 
from  the  best  c£  motives,  and  that  nothing  but  the  interest  of 
the  prisoners  at  the  bar,  which  I  fed  deeply,  could  have  in- 
diieed  me  to  encroach  so  long  upon  your  time  anH  patience. 

Lord  PreriderU.'^The  objection  has  been  extremely  well 
iGited,  Mr  Cullen,  and  you  have  done  your  duty. 
6 


sttld,  I  BhtSS  tM,  ateiipjf  ^uch  tka^^  mid  I  nay  vtMut^  tor 
afl0ert,  witbMt  f(Mr  of  «Mi«ifidSoa,  lllttf  diitf  b  the  finC 
tlflie  stidi  dH  dbg^eliott  Was  etca*  iiurik 

^,  te  bis  indiiitty  and  kmu^liat^^iaMed  him  toodfeet 
ftH  that  cdidd  be  said  on  Ae  sutgeat 

But,  I  say  toyoor  hardAkp^  that  if  the  ptioe  ia  wMng 
hid  in  this  indidtddeitt,  tlieni  baa  net  bMH  oat'  iBcBcttne&t 
sittcelbdotigied  ta  A^  pnife8iK>f»-<ttid  I  speak  iff  fbe  hear- 
ta^  cxf  another  peMMi,  one  of  yow  Lofdskips^  whose  knoir* 
Mge  on  the  subject  is  tinqnestienaMe)  ■  ■  llltfe  has  liot  beea 
ttoi  indictment  heard  and  tried,  which  hMi^  not  hee»  hud  bb  m 
tiris  indictment,  ud  no  such  dbjec^oif  was  e^er  bcouglitfefw 
wstfd  ejtoept  m  one  iHsCance,  whefe  it  was  fepellsd* 

The  raascms  ttpon  which  thiaofe^eetioif  hns  beeas  Ibundieet, 
hitfkingecnacdtoopettteinthekewof  E^knd  Vemaif 
it  was  neces^aty  to  summotf  the  arrsy  fkan  the  <<  vM^^at  vki-. 
nageof  the  place  whcM  th»  citeie  diSBTged  was  oainniktei^ 
it  was  8  challenge' to  the  array,  if  not  ss^  summoned;  ttodthe 
kw  eotttimied  so,  in  point  ct  flset,  for  a  loag.  period,  in  < 
md  tnd  dvS  preoeediags.  Bntmasiattehasitisnow] 
OQS  to  erety  one  that  the  jttziea  aiw  not  snmniontd  from  the 
^  till,^  or  vidnage,  but  aite  not  cms  sntmnoawd  fkm  tika 
paririi  in  which  the  **  TilT  is  fftuofeedy  the  rule,  ai<  pcnnt  of 
fact,  has  so  far  ceased,  that  now  it  is  hdd  in  Engbmd  that  • 
▼enue  hdd  in  a  county  ia  sirfBcientr 

The  reason  having  ceased^-  the  hiw  onglit^to'eeasewitbiit 

What  is  the  objection  bete?  ItisfiMuidedootwoflQtha. 
ritics.  Hale  and  Hawkins  are  great  aflthotitienj  wwni  of 
h^  rank,  talents^  and  1^1  knowledge;  But  the  laaan* 
td  Cbunsd  wiU  excuse  m%  if  I  b^  leare  to  say  that  tba 
Statements  of  Mr  CUtiy,  or  of  Mr  Starkie,  are  aos  ta>be 
conndered  as  authorities.  I  wonld  as  sooo  take  tfaedBctoai 
of  the  learned  Ckiuaad  Umsdf,  as  that  of  an^  Imag  autk>^ 
riQr.  fhey  both  rest  on  an  authority,  but  they  d»  not  go 
10  any  le^  pfhidple ;  nad  dMfelbre,  if  dK  andmn^  b 
well  founded,  or  farmer  practice  haa  been  donated  fiom, 
they  just  leorre  the  matter  where  they  took  it  up ;  they  do 
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bat  lUle  what  iksy  Bhd  in  the  Hid  blMib  tijpoH  tte 

The  IteiMd  Gomiwl  fidaooiMeiTiMl  aHaM  #ldbh  li6  df«d : 
Thai  wab  Ae  eaae  of  «&  i^ipeAl  t  BsiA  it  will  be  fmltid,  611  It 
awBute  iflfveslSgyioB  into  the  subject^  that  Ae  dedflknt  Wati 
aotiiioh  ib  was  i^prewiited.  Add  in  appeals^  there  ia  isitf- 
flitdy  greater  8tricla«tt]feqtiited  than  ill  Miiiidietxneiit  The 
cue  referred  to  was  no  decision  of  the  point  in  question,  btit 
menijf  that  if  it  was  an  objecttiony  it  was  t6  be  stated  in 
tibtkewieBL  (Hera  Mr  Serjeant  Hulloek  leed  the  report  in 
fisifaeidatleogdi.) 

The  objectioai  if  founded  at  all^  is  bottomed  on^  and  mttst 
lesaMained  bj^  the  quotations  £rMi  Hale  and  Hawkins. 

In  point  of  pmetice^  there  never  was  an  indKotttentr  diraWn 
in  which  it  was  not  allied  in  this  way. 

Are  we  bound  to  pcoVe  the  overt  aet  ift  the  parish  where 
itis  had?  By  laW^  i£  we  prove  it  within  the  county,  it  is 
eaei^.  Theili  upon  what  {Principle  of  law,  or  of  common 
Miise,  (upon  whiiA  the  kw  is  founded)  tan  it  be  contended 
that  the  {daee  in  tUs  ilu^ctiaent  should  have  been  more  ape. 
cifieally  described  ? 

!Qiere  IB  no  stick  thibges  a  township  in  Scotland*  A^U 
in  Eag^aad^  is  not  three  or  four  bouses.  It  means  a  phee 
iriifite  dRre  is  a  oenstable.  The  whole  bams,  therefore,  of 
Iks  aqpntent  kOn.  I  ^eak  in  the  heaaring  of  those  who 
know  tke  law  wdL    A  vill^  I  ssy,  is  not  merely  five  or  sil 


£0nf  iV«9MiM.«*^u^ose  the  Aets  were  stated  «e  hsife 
ksppeoed  in  the  open  country  ? 

Mr  jBttOocAr.— True ;— and  there  is  no  «ueh  thing  as  a 
wUmBoodand.  la I^^gland, vill and  townahip are synonU 
anilBUHjf  tke  satae  kgal  extent  and  meaning.  There  must 
be  aeonstable ;  and  where  you  pobt  out  a  oonstaUe^  diene 
is  a  distinct  viU. 

The  Lord  Chief  Bwron.^1  doubt,  Mr  CttUen^  irfiether 
thtee  be  lily  dung  in  Scotland  oaalogous  to  a  **  viU^  in 
Baghftid. 

Mr  <\iUen.*^Yms  Lordship  has  dcawo  my  attsntion  to 
Mr  Hullock^s  argument  of  analogy.     If  a  vill,  or  town- 
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sbip»  in  order  to  be  entitled  to  that  importiiiioe»  requires  a 
constable,  there  are  various  such  townships  in  the  parish  of 
Falkirk.  We  are  in  a  situation  to  prove,  that  in  the  parish 
of  iPalkirk  there  are  different  towns,  some  c^  which  have  been 
erected  into  baronies ;  and,  in  analogy,  is  not  a  baroo-bail- 
lie  to  be  considered  a  sufficient  officer  ?  And  will  not  a  bar- 
roDy  then  be  ocmsidered  a  sufficient  '^  vill""  in  the  eye  of  the 
hiw  of  England? 

Mr  Serfeani  Hullock,r^The  question,  I  apprehend,  is,-— 
Is  this  an  objection  in  tlie  law  of  England,  upon  which 
your  judgment  can  proceed  ?  I  aver,  it  is  no  such  thing  ; 
because  the  parish  is  a  sufficient  venue.  Can  the  contrary 
be  shewn  here  ?  It  could  not  be  shewn  by  the  English  law. 
You  might  say,  here  are  twenty  or  thirty  hamlets,  but  that 
would  not  answer. 

The  learned  Counsel  knows,  that  this  plea  is  to  be  put  on 
parchment,  and  to  be  sworn  to.  In  what  way  could  he  shew 
there  was  any  particular  vill  ?  Would  he  state  there  was  a 
barony  ?  Would  that  do  ?  The  law,  with  regard  to  vUls, 
has  no  analogy  to  the  Scotch  law  as  to  baron^baillies  or  ba- 
ronies. 

In  England,  every  indictment  for  High  Treason  whid&  lias 
been  tried,  down  to  tlie  moment  I  address  you,  has  been  laid 
in  this  way.  And  when  I  consider  the  learning  and  the  ta» 
lent  which  have  been  employed  oa  those  several  oocattons, 
when  every  thing  was  done  that  both  learning  and  talent 
could  do  for  the  persons  under  trial,  I  am  bound  to  sujqpoee, 
in  candour  to  the  gentlemen  engaged,  that  this  objection  did 
not  escape  them,  but  that  they  thought  there  was  nothing  in 
it,  and  passed  it  over. 

I  may  here  notice  the  case  of  Thistlewood,  in  1817,  whare 
the  venue  was  laid  in  the  parish  of  M(me4aJxmne^  and  not 
in  any  particular  vill.  If  we  are  to  talk  of  vills,  there  are 
scores  of  them  there.  This  very  objection  was  taken,  but  the 
Judge  swd,  he  never  heard  of  it  before. 

I  have  also  to  speak  to  the  practice  of  another  Judge— Mr 
Justice  Holroyd.  He  overruled  the  plea ;  and  thai  plea  did 
state,  that  in  the  parish  there  were  various  townships  with 
constables. 
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Lard  ChitfBarofL-^WBB  the  matter  of  abatement  on  re- 
eoid? 

Mr  Serfeafii  HuBock.—The  objection  was  quashed^  and 
the  Judge  would  not  reodve  it 

I  submit,  therefore,  there  is  no  law  that  requires  that  to 
be  done  now.  The  law  of  England  cannot  be  better  collect* 
ed  than  by  practice  and  usage.  To  ipention  the  practice  on 
this  point  is  enough.  And  that  is  the  fact  which  I  have  sta- 
ted as  to  the  practice. 

The  Court  of  King's  Bench  has  decided  in  dvil  actions, 
where  there  is  as  much  strictness  as  in  criminal  cases,  that 
mention  of  the  ooun^  is  sufficient.  It  is  very  much  the  (a- 
ihioa  of  young  pleaders,  in  civil  actions,  to  state  the  matter 
as  having  happened  ^*  in  the  county  aforesaid,^  without  even 
kjing  the  parish.  And  the  reason  given,  is,  that  inasmuch 
as  now  the  juries  must  come  from  the  body  of  the  county, 
the  reason  for  a  different  pracdce,  such  as  it  was,  has  ceased 
to  exist ;  and  it  is  idle,  and  not  wise,  to  found  on  what  is  not 
supported  by  reason. 

No  case  has  been  stated  on  the  other  side,  in  which  this 
oljection  has  ever  been  allowed  to  prevail  Therefore,  and 
as  the  reason  has  ceased  to  exist  which  was  the  basis  of  the 
law,  the  superstructure  ought  to  fall. 

The  present  indictment  is  consistent  with  the  practice  ob- 
served in  all  similar  cases.  It  is  the  uniform  course  of  prac- 
tice and  experience  in  England  upon  which  this  indictment 
18  bottomed.  Without  adverting,  therefore,  to  what  may  be 
the  law  of  Scotland,  I  hope  it  will  be  apparent  that  this  ob- 
jection must  be  overruled. 

Mr  Cti/fen.— I  do  not  rise  to  reply  to  the  learned  disqui. 
sition  wluch  we  have  just  had  from  Mr  Serjeant  Hullock, 
for,  by  tlus  time,  your  Lordships^  minds  must  have  been 
made  up  on  the  import  of  the  present  discussion. 

I  may,  however,  make  one  observation  upon  an  illustra- 
tion of  the  practice  which  was  dwelt  upon  by  Mr  Hullock, 
and  in  which,  with  milch  deference,  he  appears  to  have 
mistaken  the  import  of  the  law  as  liud  down  by  Hawkins. 
The  learned  Seijeant  instanced  the  case  of  Thistlewood,  in 
1817,  and  observed,  that  there  the  venue  was  laid  in  the 


p«H(4»  of  M«w4a,9^m^  nd  <¥^ 

though  it  might  be  proved  to  oonnst  of  several  vills.  NoWt 
kmh  Uim\^  hjB  diiwij  «i»«^y,  thai  mc^  «  x^uj^^  wf- 
rect  in  point  of  law,  and  t  di4  99t  fogp^  for  ^  cgipqa^ 
l»  ii^  pawige  I  qwot^  hrfpre  ftopi  Qa^lpos,  B9p)(  |I. 
^*l*  §  W»  bf  ^^F?^jlW«i4wi%i  th*|  tf  t|ie  pta?^  l)^ 
i»  1^  4ert  tfj§  pwi«h  ip  tbi|t  dty  iBU^  lii^  qiepifie^i  and  H9 
Ome*  JJisqflJy^ppl»4m*Cow»t<^y-pfjri8b,^ 
various  villa  or  small  towns,  that  the  v^l  if^iialt  lie  ^go^ 
fiwrflylaid, 

}  will  lanly  add,  that  the  w|»t^  whqm  I  quoted  ^wuds 
the  p)psf  pf  fny  fp^mq:  ohservalioiK»  V^  the  mqst  ft^p^t 
imt])prit^a)  that  have  puhlisl^e^  pi^  the  pre^ient  prac|i(»  h&-. 
jGorf  the  Cpurts  of  £ng}fmd>  |f  they  declare  expressly  tk^t 
t]be  practice  npw,  is  ii^  confonpity  with  the  law  l^d  dpwAt 
o^  t^e  subject  of  the  preset  furguipent  by  Lor^  Ha}^.  an4 
Igr  Havf  kips,  and  if  your  Lordships  shi|ll  consider  thif  ^nra- 
q^pus  ]pi  poii^t  of  pf^oe,  tllW  I  h^^^  undoubtedly  beeix 
deceived,  as  the  learned  Seijeant  remarkedi  And  it  is  tp  li^ 
XflPfetted,  th^t  an  erro^  of  tl^is  mature  8hou}4  ba^^  crepjt  in- 
tp  authoiities  of  si^ch  recent  d^te.  Of  the  If^te  praptio^  ifi 
Epgiapd  upon  tlw^  mmtta^y  it  canp^t  be  supposed  that  I 
should  be  informed,  but  frpm  the  bpok^  ii^lidch  profess  to 
ppltUsI)  this  to  th^  qpimtiy. 

f^rd  Chitf  Barm.^^'Do  yqu  mthdraw  the  pbjection  ?  If 
you  were  to  plead  in  abatement,  you  must  plead  that  the  po- 
ruh  has  different  ^s  in  it ;  then  that  what  you  call  ^  vill 
1$  cpnstiti|ted  accprding  tQ  whc^t  the  law  of  England  would 
find  to  be  a  vill.  But  I  very  much  dpu^t,  whetl^er  in  Scot- 
lif)4  yw  cQ^ld  find  any  disitrict  so  situated  fus  a  vill  ip  £pg- 
aiifl^  at  t^e  time  that  thp  Ifiy  was  supposed  to  e^st.  4°d, 
if  y^  miade  out  the  fyetf  mj  iiotiop  is,  that,  at  t}ie  prasef^t 
day,  it  would  i|ot  tie  m  good  ple^  iq  fibate^ent 

Mr  pfaitQr  I  dio  )iot  fip^ervalu^  He  has  published  much 
ufl^id  prfbctical  infprm^tion.  But  his  materials  were  collect- 
ed.  during  the  cpurs^  of  bis  long  legal  life ;  a94  he  p|its 
down  ^  good  dfr^l  collected  ff oqi  anci^t  authors,  sfn^  leaves 
it  ^  the  law  of  the  present  4<^y-* 

^4?  says,  that  wh^  thf  objection  is  stated,  it  must  be 
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as  A  plea  in  abatement;  but  that  does  not  ngr  it  would  be  a 
good  plea. 

But  jou  have  done  jonr  duty  in  stating  whatever  objec- 
tkn  oocuned  to  you^  either  in  pcnnt  of  form  or  substance. 

(The  objection  was  withdrawn.) 

Mr  Knappj  (clerk  of  anaigns.)-i«Thonias  M'Culloch,  are 
joa  guilty  or  not  guil^  ? 

nomas  M^Cuaoch.—^oi  Guilty. 

Mr  Knappn^^Ham  will  you  be  tried  ? 

Thomas  M^CuUoch^^-^'By  God  and  my  country. 

Jfr  iTfio^.— fGiqd  send  you  ^  gopd  ^(pliverAnoe. 

Mr  Knapp  went  over  aU  the  other  prisoners  (except  the 
defendants  in  the  Camelon  Case)  in  the  same  way. 

The  Lord  Presvi^.— Thomas  M^Culloch^  and  you  other 
prisoners,  I  have  to  inform  you  that  your  trials  will  come 
00  upon  the  18th  of  this  miolh*  Md  you  will  be  prepared 
accordingly. 
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Tifs  Coort  being  opened,  Anclrev  Hardie  was  set  to  th«f 
bar;  and  Thomas  M<CulIocb,  Benjamih  Moir,  Allan  Mur« 
chie^  Alexander  Latimer^  Alexander  Jobnston,  Andrew 
White,  David  Thomson,  J.  S.  Wright,  William  Clarkson, 
Thomas  Pink,  Robert  Gray,  James  Clelland,  Alexander 
Hart,  John  Baird,  John  Barr,  William  Smith,  and  Thomas 
M^Farlane,  were  placed  behind'him. 

Mr  Jeffrey.'^Mj  Lords^  I  am  not  quite  certain,  in  the 
novel  situation  in  which  I  now  feel  myself  placed,  whether, 
what  I  am  going  to  state,  is  about  to  be  stated  in  the  proper 
time  and  place ;  but,  my  Lords,  being  advised  that  there 
is  an  ol^ection  competent  to  the  prisoners  at  the  bar,  against 
the  whole  array  returned  for  their  trial,  I  .am  ready,  with 
the  penmssioB  of  the  Court,  to  state  the  grounds  of  this  ob« 
jection  {  and,  it  occurs  to  roe,  that  if  it  is  well  founded,  it 
will  be  a  material  saving  of  the  time  of  the  Court,  that  the 
grounds  of  it  should  be  gone  through  now,  even  before  the 
ceremony  of  calling  the  names  of  the  persons,  returned  to 
attend  as  Jurors,  is  gone  over. 

My  Lords,  I  do  not  know  whether  I  ought  to  intimate  or 
insbuatie  to  your  Lordships,  that  there  is  a  matter  in  which  I 
conceive  my  unfortunate  clients  to  have  a  material,  thought 
different  interest,  which  it  does  appear  to  me  to  be  desirable 
to  be  disposed  of,  ^ven  anterior  to  this  objection.  My  Lord, 
I  observe,  in  the  array  of  the  learned  Counsel  for  the  prose- 
cution——^ 

Lord  PtesidetU.'^So  do  I  too-rdo  you  mean  to  object  to 
that? 

Mr  J!g^fy.— Yes,  my  Lord ;  not  to  the  whole.  One  of 
my  objections  is  a  challenge  to  the  whole  array, — ^though  not 
of  the  counsel.  But  I  think  it  desirable,  before  we  enter  into 
this  judicial  combat,  that  we  should  ascertain  the  real  com- 
batants ;  and,  my  Lord,  it  does  appear  to  me  to  be  material 
to  the  interests  of  the  unfortunate  persons  at  the  bar,  that 
we  ihould  ascertain,  before  entering  into  this  perilous  com- 
bat, whether  one  of  the  gentlemen  is  legally  entitled  to  add 

yoi.  I.  F    ' 
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tbegvei^  wagfat'of  hb  mihority  udlmaaing  to  tfietoy 
fomidable  phaUmx  whidi  we  have  at  any  rate  to  eneoimtflr* 

My  Lordsy  I  observe  in  the  array  of  the  Counsd  fox  the 
prosecutioD,  an  individual  known  to  me,  and  geaendly  known 
by  reputation,  but  unknown  as  a  practitioner  in  any  Sootdsb 
court*  Now,  my  Lords,  I  am  sure  it  is  unnecessary,  for  me 
to  say,  that  in  objecting  to  that  person^s  being  aBowed  to  add 
the  wogfat  of  his  learning  and  authority  to  this  prosecutun, 
I  am  the  farthest  in  the  world  from  intendmg  any  disoonrtesj 
or  disrespect  to  him  as  an  individual;  and,  certainly,  my 
Lords,  if  I  were  to  consult  only  my  ownfeetingsandindioa* 
tions,  nothing  could  be  so  gratifying  and  advantageous  toiae, 
BB  to  have  anopportumty  of  taking  a  lesson  from  the  great 
talent,  learning,  and  experience,  that  we  all  understand  to 
belong  to  that  individual ;  but  standing  here  as  advocate  for 
the  prisoners  at  the  bar,  all  personal  ccmttderations  must  give 
way  to  what  I  sincerdy  feel  to  be  for  their  interest ;  and  your 
Lordships  will  reqiure  no  other  statement  from  me  now,  as  to 
the  motives  by  which  I  am  led  to  trouble  the  Court  with  the 
few  observations  I  shall  submit.  • 
'  My  Lords,  it  is  too  plain  to  require  argument,  that  a  per4 
son,  of  whatever  rank  or  consideration  in  the  profesnon  to 
#hidi  I  have  the  honour  of  belonging,  but  who  is  not  qua- 
lified  or  received  as  a  person  entitled  to  practise  in  a  Scotch 
Court,  can  in  general  have  no  right  whatever  to  appear  is 
any  court  of  that  description ;  and,  therefore,  my  Lords,  I 
am  ooitfident,  that  the  only  ground  upon  which  the  services 
of  this  valuable  practitioner  will  be  claimed,  will  be  either  in 
respect  to  the  nature  of  the  Law  by  which  we  are  to^ecidei 
or  to  argue  in  this  case;  or  perhaps  more  pecuBarly  with  re^ 
gaid  to*  the  constitution  «€  the  Court,  in  which  we  are  now 
assembled^  i 

My  Lords,  it  is  certably  true,  as  I  but  too  intimately  feely 
that  the  law,  according  to  which  this  trial  is  to  be  had,  is  a 
law  that  has  been,  for  a  course  of  time,  though  not  very  long, 
drawn  from  ^another  country;  and  that  it  did  not  ancient- 
ly form  a  part  of  that  system  of  jurisprudence,  with  which 
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alobe  poMOBft  ia  ay  Ai  lation  are  >gtneraUy  botind  to  beac? 
qminted;  anduptothisdaykdoeB^astaUieformsofproGeh 
dme^iaan  an  eounoit  and  distinctezcepUonfraiii  tfaoae  forma, 
in  t|ie  [»Kdoe  of  wbioh  TO  pan  oar  lives  exduBTdy*  But, 
flsy  Loids,  I  Dead  not  state  to  ywft  Lordahipsy  that,  tliough 
hj  Tirtue  of  a  statute,  certainly  upon  the  whole  most  benefidal 
and  salutaiy  to  this  part  of  die  empire,  the  law  of  Treason, 
and  the  fonna  of  proceeding,  have  been  asamilated  to  those 
of 'England,  it  is  not  the  less  true,  that  the  only  effect  pro- 
duced by  this  change  is,  that  the  law  of  treason,  as  so  altered 
hy  statutory  authority,  has  bfctme  pari  qfihe  law  qfScot-^ 
jmd^  and  no  other  ^cct  has  been  produced  upon  our  sys* 
tern  by  the  statute  of  Queen  Anne,  containing,  as  it  does,  a 
gneral  enactment,  that  in  time  to  come,  all  that  is  treason 
m  England  shall  be  treason  in  Sootknd,  and  that  the  couru 
tiyingit  shall  try  it  in  the  manner  in  which  it  had  been  tried 
IB  England,  than  if  it  had  engrossed  the  whole  provisions  of 
the  law  of  Inland,  and  an  abstract  or  detail  of  the  wholf 
practice.  In  short,  all  that  is  done  is,  by  a  general  reference, 
rather  .than  a  particukr  enumeration,  to  make  the  law  of 
Scotland  with  regard  to  the  de6mtion  and  trial  of  one  offence 
identical,  at  most  points,  if  not  altogether,  with  the  law  of 
another  ooontry,  which  was  supposed  to  be  better  regulated 
at  the  time.  This  however  plainly  would  not  entide  persons, 
who  have  no  locus  standi  in  a  Scotch  Court,  to  appear  there ; 
because  your  Lordships  are  aware  the  same  thing  might  be 
and  of  every  proceeding  in  every  Scotch  Court,  of  civil  or 
(criminal  jurisdiction,  where  the  matter  was  rq^ukted  by  a 
British  statute  common  to  bp^  parts  of  the  empire :  For,  so 
(ar  as  such  British  statutes  are  connected  with  individual 
rights  or  offences,  by  terms  embracing  both  ends  of  the  island, 
the  same  identity  of  law  exists,  that  has  existed  as  to  treasons 
ance  the  statute  of  Queen  Anne.  Therefore,  there  is  no  suit 
m  a  dvil  court  in  Scotland,  which  depends  on  a  British  act, 
mat  the  Union,  which  is  common  to  both  countries,  in  which 
Enf^ish  counsel  might  not  claim  the  right  of  appearing ;  ahd, 
therefore^  without  going  into  further  illustration  of  that  point, 
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I  take  for  granted  your  LordabifM  must  bold,  ihat  if  all  thai 
had  been  done  by  the  statute  of  Anne,  was  to  declare  that 
what  was  treaaon  in  England  thouM  be  so  in  Sootlaad,  and 
that  the  Courts  should  proceed  to  inquire  into  it  aooording  to 
the  forms  used  in  England,  it  would  be  such  an  additbn  only 
to  the  law  of  Scotland,  as  applies  to  all  other  statutes  refer- 
ring to  both  countries ;  and,  therefore,  the  identity  of  the 
Law  in  the  two  ends  of  the  island,  though  prooee^ng  from 
statutory  authority,  could  afford  no  ground  for  saying  that 
any  but  a  Scotch  lawyer  could  appear  in  a  Scotch  Court; 
and,  therefore,  the  question  is,  whether  the  high  tribunal  I 
now  address,  b  righdy  to  be  conadered  as  a  Scotch  Court  or 
not 

My  Lords,  the  statute  of  Quean  Anne  undoubtedly  con? 
tains,  besides  the  general  and  substantive  enactment  to  which 
I  have  alluded,  that  provision,  by  virtue,  and  under  the  au* 
thority  of  which,  your  Lcndships  now  at  here.  It  does 
provide  also,  *<  that  the  Queen^s  Majesty,  her  bdrs  and  suc- 
cessors, may  issue  out  commisfflons  of  Oyer  and' Terminer 
in  Soothnd^  under  the  seal  of  Great  Britain^  to  such  persons 
as  her  Majesty,  her  hdrs  and  successors,  shall  thbk  fit ;  and 
that  three  of  the.  Lords  Justiciary  be  in  the  said  commission 
of  Oyer  and  Terminer,  whereof  one  to  be  of  the  quorum,  to 
inquire  of,  hear,  and  determine  such  high  treasojo,  apd  mis? 
prision  of  high  treason,  in  suoli  manner  as  b  used  in  £ng. 
land.^  Now,  my  Lords,  I  understand  that,  under  thb  en- 
actment, it  has  been  held,  and  is  to  be  contended,  that  such 
commission  of  Oyer  and  Terminer  as  we  are  now  met  to  at- 
tend, b  not  to  be  considered  a^  a  Scotch  tribunal  at  all,  but 
rather,  as  it  were,  a  court  of  a  common  and  general  nature, 
and  participatmg,  though  in  an  inferior  degree,  of  the  qharac? 
ter  of  a  commune  Jorum  of  the  whde  empire,  that  unques*. 
tionably  belongs  to  the  High  Court  pf  Parliament,  to  the 
King  in  Council,  and  to  the  House  of  Lords,  in  its  judici|4 
capacity. 

Now,  with  great  submission,  it  i^pears  to  me,  there  b  not 
the  least  ground  for  thb  parallel,  or  fpr  ascribing  to  the  pre* 
sent  tribunal  any  one  of  those  characteristics,  in  virtue  of 
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vUdi  dieae  tribonris  are  to  be  oonddei^d  a/^^ 
A&whble  empire.  If  I  harethe  least  notion  of  whotoonstitates 
^fimm  ammune^  it  is  dns,  that  that  tribunal  or  court  has 
fcmet  and  jurisdiction  over  the  whole  of  the  territory,  in  re^ 
hidon  to  which  it  \%  forum  (?ofnifi«n^:— and  this  holds  un-* 
doubtedly,  emphatically,  and  indi^utably,  as  to  those  tribu« 
nah  to  which  I  have  just  referred^    The  Parliament  of  Bri- 
tain  is  the  Parliament  of  Scotland.    Itis  Majesty,  by  his 
eoundttors,  decides  for  both,  and  the  High  Court  of  Parlia- 
ment nts  for  both  parts  of  the  united  kingdom ;  and,  there- 
fiire,  all  matters  that  are  subjtet  to  the  authority  of  those  bo- 
dies, or  that  by  any  fbrm  of  law  can  be  brought  within  their 
eogniaance,  are  matters  in  which,  of  course,  the  subjects  of 
every  part  of  the  empire  have  a  common  and  indistinguishable 
interest,  and  in  which  they  have  Consequently  a  right  to  have 
their  cases  stated  by  any  person  qualified  to  ^mictise  in  any  of 
the  ODurta  in  that  territory,  which  is  the  territory  o(  the  forum 
commune*    Now  I  ask  your  Lordships,  is  this  commission 
of  Oyer  and  Terminer,  or  is  any  commission  that  could  issue 
undar  this  statute,  Sifbrum  commune  f  In  this  case,  is  there 
any  part  of  the  united  kingdom  but  Scotland  subject  to  the 
authority  of  this  Court  ?  Is  there  any  delinquency  committed 
say  where  but  in  the  kingdom  of  Scotland,  to  which  this  tri- 
bunal can  extend  its  consideradon  ?   Has  it  the  least  autho« 
rity,  or  the  least  influence,  the  least  right  to  interfere,  sitting 
under  the  authority  of  this  statute  and  commission,  to  take 
cc^izance  of  any  offence  committed  any  where  else  ?    I  do 
not  merely  say  the  Court  sits  in  Scotland,  because,  by  the  law, 
it  must  sit  in  the  county  where  the  treason  is  charged  to  have 
beoi  committed ;  but  I  say  this  Court  cannot  sit  any  where 
but  in  Scotland ;  and  not  this  commisrion  only,  which  is  di- 
rected only  to  try  treasons  in  particular  places,  but  I  say  no 
commission  of  this  description,  or  issuing  under  this  statute, 
can  nt  any  where  else  but  in  Scotland ;  because,  my  Lords, 
the  oommisrions,  granted  for  trying  treasons  in  England,  are 
not  granted  under  the  7th  Queen  Anne ;  and  all  the  com- 
miaions,  to  try  treasons  in  Scotland,  must  at  by  virtue  of 
that  sUtute,  and  that  statute  only. 
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Bat,  my  Lords,  with  submiflsum,  there  b  more  iit  this  i 
My  Lords,  the  law  of  Scotland  undoubtedly  is  asamilated  to^ 
the  law  of  England  by  the  statute  in  question,  but,  with  sub* 
mission,  it  is  not  entirely  identified  with  it*  Th^ite  are^Ss- 
tin€tions  and  qiudities,  under  which  thb  brandi  of  (he  law 
of  Engkind  is  extended  to  Scotland ;  or  rather,  nodtr  which 
this  new  law  is  engrafted  into  the  system  of  Scottish  jmiepru- 
dence.  Your  Lordsiups.are  aware,  that  in  the  matter  of  the 
qualificadon  of  jurors,  as  to  which  we  were  about  to  proceed, 
and  in  the  matter  of  entails,  as  it  affects  a  forfature  on  con* 
viction,  there  is  a  distinction ;  and,  my  IjotdB,  besides  all 
that,  there  is  another  distinction  of  a  character  and  descrip. 
tion,  that  appears  to  me  to  be  peculiarly  important  in  the 
present  question,  and  of  itself  I  should  humbly  state  deci* 
sive  of  that  question,  and  that  is,  my  Ix>rds,  that  the  proceed* 
ings,  under  such  commissions,  and  under  such  commissiiwM 
only,  as  issue  by  yirtue  of  the  Act  of  Queen  Anne,  are  liable 
to  be  carried  and  removed  into  one  of  the  established  radical 
criminal  courts  of  Scotland,  and  only  into  such  court :  For 
it  is  expressly  enacted,  that  by  Writ  of  Certiorari,  the  pro. 
ceedings,  by  such  comnusuon,  may  be  removed  and  trana* 
ferred  into  the  High  Court  of  Justiciary.  * 

Now,  my  Lords,  see  a  little  farther*  I  have  spoken  of 
the  trial  of  treason,  under  such  a  conunissbn  as  has  here 
been  issued ;  but,  my  Lords,  that  is  not  the  only  tribunal  be* 
fore  which  the  offences  created  may,  by  this  Act,  be  tried  smd 
inquired  into  according  to  the  forms  requaed  by  this  Aet* 
The  original  jurisdiction  of  the  Court  of  Justiciary,  and  of 
the  Circuit  Courts  of  Justiciary,  is  preserved,  not  only  be* 
cause  it  is  not  abolished,  but  because  it  is  distinctly  T9tog» 
nised  by  the  enacUng  clauses  of  that  statute.  Now,  my 
Lords,  consider  fcMr  a  moment  how  anomalous,  how  void  of 
reason,  the  provisions  of  a  law  would  be,  which  established 
or  recognised  two  courts  of  concurrent  jurisdiction  for  the 
trial  of  the  same  offence,  by  the  same  forms,  and  under  the 
same  new  state  of  the  law,  in  one  of  wUch  persons  of  a  difl 
ferent  order  and  description  should  be  entitied  to  assume 
and  take  the  management  of  the  causes  from  those  who 
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alone  oouM  practise  in  the  other.  I  conceive  oa  the  ai^. 
meat  I  fiMrmerlj  hinted  at,  rather  than  ui^ed,  before  yonr 
Lord8hipfl».that  if  there  had  been  no  power  to  grant  a  com- 
mianon  under  the  statute  of  Queen  Anne»  but  a  mere  neir 
hw  of  treason  for  Soodand,'  and  directing  the  form  and  pit>- 
c«8  for  trjing  it,  it  could  only  have  been  tried  in  the  qri^nal 
ttumnal  courts  of  this  kingdom ;  and  if  there  had  been  no 
swch  ocminnssiony  the  proceecBngs  must  have  been  in  the 
iT^h  Court  of  Justiciary^  and  conducted  exclusively  by 
those  entitled  to  appear  there,  without  any  fcveign  asosU 
anoe,  as  in  any  other  -crime. 

Now,  my  Lords,  we  have  this  very  case  in  the  statute  of 
Qaeen  Anne,  by  which,  while  it  changes  the  law  of  Scot- 
iud,  and  creates  a  new  branch  of  the  Scotch  criminal  kw, 
a  form  of  proceeding  is  provided,  by  which  every  thing  pro- 
ptmed  to  be  done,  may  be  done  completely,  and  carried  into 
eBfect  by  this  statute,  by  a  mode  of  trial,  in  which  I  conceive 
it  to  be  plain,  that  no  person,  not  entitled  before  to  appear 
in  a  Scotch  court,  could  have  a  persona  Handi*  Can  it  be 
held,  then,  that  by  a  choice  of  one  of  two  courts  of  concur« 
rent  jurisdiction,  or  rather,  in  favour  of  the  one  of  inferior 
jurisdiction,  such  persons  should  acquire  a  title  to  appear  P 
The  Court  of  Justiciary  is  clearly  recognised  as  the  high 
and  ^e  ultimate  court,  into  which,  in  matters  of  difficulty  or 
meonvenience,  proceedings  before  the  commission  may  be 
removed ;  but  there  is  no  provision  for  removing  a  trial,  be- 
gun  in  the  Court  of  Justiciary,  under  the  statute  of  Queen 
Anne,  into  any  commission,  as  bdbg  of  a  more  proper  nature. 

Now,  I  will  not  inquire  whether  a  person,  entitled  to  ap- 
pear before  the  commisuon,  would  be  dropped,  when  the 
prooeeding  was  removed  into  a  court,  as  to  which  he  ooald 
not  bave  been  allowed,  otherwise  than  as  an  individual,  to 
pass  the  threshold.  This  is  a  strange  thing,  admitting  of  no 
pandld  in  any  other  branch  of  our  law  or  practice,  and  af- 
fording a  strong  presumption  agmnst  that  being  intended, 
^rliieh  must  be  assumed  on  the  other  nde,  if  my  objection 
is  not  well  founded.    But,  my  Lords,  I  hiy  comparatively 
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litlle  stress  on  these  conudertttion^  I  rec^r  to  1^  generid 
proposition* — ^Upoa  what  principle,  upon  what  pretence  of 
principle,  can  it  be  mtdntained  that  this  is  a  British  court? 
It  cannot  sit  to  try  any  general  crimes  committed  in  Great 
Britain  P  My  Lords,  I  know  a  onse  may  be  supposed,  and 
I  will  not  dispute  untried  eases,  bat  I  will  allow  that  ont 
commission  of  Oyer  and  Terminer  might  be  granted  for  the 
trial  of  treasons  committed  in  England  and  Scotland,. and 
might  be  sent  lo  try  treasons  on  the  march  lands,  on  the 
borders  of  the  two  kingdoms,  and  might  sit  one  day  in  Norths 
umberland,  and  the  next  day  in  Berwickshire.  But  though 
that  might  happen,  I  humbly  conceive  it  to  be  quite  dear,  it 
would  not  sit  under  the  same  authority  in  both  these  places;  for 
it  would  sit  in  England  under  the  authority  of  those  statutes, 
(which  I  do  not  pretend  to  know)  under  the  authority  of 
which,  antecedent  to  Queen  Anne,  commissions  had  beeii 
granted ;  whereas,  in  Scotland,  it  could  only  sit  under  the 
statute  of  Queen  Anne,  which  b  a  separate  source  of  autho- 
rity, a  statute  relating  to  Scotland  alone,  and  therefore  re- 
gulating proceedings  in  Scotland  alone,  and  impossible  to  be 
referred  to  as  the  source  and  fountain  of  any  British  court 
In  so  far  as  it  is  a  commission  for  Scotland,  it  must  be  un« 
der  the  statute  of  Queen  Anne ;  which  is  a  Scotch  statute, 
capable  of  regulating  things  in  Scodand  only ;  and  therefore 
is  a  commission  which  can  have  no  greater  latitude  of  author 
rity,  than  is  derived  from  a  statute  circumscribed  by  locality. 
My  Lords,  the  ccmmuiiejorttm^  in  the  case  I  have  supposed, 
would  be  a  constitution  by  statute  of  a  new  forum  to  try 
treasons  committed  in  Great  Britain  -^  and  wheresoever  the 
seat  of  such  a  tribunal  might  be,  or  even  if  it  were  made 
ambulatory,  that  court,  from  its  constitution  and  description, 
would  answer  the  descripUon  of  a  commune  forum.  If  it  had 
been  enacted,  for  example,  that  in  all  time  hereafter,  the  law 
being  the  same,  all  trisds  for  treasons  may^  or  shall  proceed 
before  a  Court  of  Oyer  and  Termmer,  to  take  cogpizance  of 
all  treasons  in  Great  Britain,  and  that  it  shall  sit  at  London, 
York,  or  Edinburgh,  that  would  be  a  commune  Jonffah  ^ 
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and  take  oognisanee  fS£  all  parts  of  the  island.  That  would 
be  astatute  touchiDg  both  eoda  of  the  iftlaud ;  but  the  statute 
to  which  alone  we  can  now  look  as  the  foundation  and  germ 
of  evtfy  thing,  is  a  statute  of  a  local  nature,  iimovatiiig  the 
law  of  Scotland,  but  touching  in  nothing  the  law  of  £ngland, 
and  dfflng  nothing  whatsoeyer  with  regard  to  English  courts 
or  Bnglifih  delinquents.  Then,  how  can  this  be  a  British 
ooart  ?  In  what  respect  can  it  be  said,  that  any  thing  done 
under  the  statute  of  Queen  Anne,  under  which  ak>ne,  it  is 
admitted,  this  conunission  can  be  granted^  can  constitute  a 
firitiah  court  ?  Certainly  not  from  the  circumstance  of  the 
proceedings  being  assimilated  to  the  hiw  of  England,  as  to 
tbe  fimn  of  trial,  and  eertiunly  not  because  it  does  issue,  by 
a  statutoiy  and  precise  authority,  under  the  Great  Seal  of 
Great  Britiun,  and  not  the  Seal  directed  by  the  Articles  of 
Umon.to  be  used  for  the  Great  Seal  of  Scotland. 

It  is  necessary  here  to  look  back  to  the  Treaty  of  Union, 
which. r^^uUtes  the  Seal,-^but  before  reading  the  clause  to 
your  Lordships,  I  shall  say  in  one  word,  that  it  appears  to  me 
quite  manifest,  that  this  commission  has  not  issued  in  terms,  or 
under  the  authority  of  that  article  in  the  Treaty  of  Union. 
That  Treaty  regulated  tlie  use  of  two  Seals.  The  Union 
Seal,  in  this  country,  was  the  seal  to  be  used  instead  of  the 
old  Seotcl)  Great  Seal,  with  regard  to  proceedings  formerly 
known  to  the  kiws  of  dther  country.  But  the  commission, 
now  issued,  does  not  fall  under  that  descripdon ;  and  neither 
does  it  fall  under  the  descripdon  of  writs  to  which  the  Great 
Seal  of  Great  Britain  shall  be  applied ;  and  the  sum  of  my 
aigument  is,  that  the  case  of  such  a  commission,  not  being 
rq;uhited  and  provided  for  by  any  thing  in  the  Treaty  of 
Union,  was  regulated  and  settled,^  thejirst  timet  and  as  an 
onproTided  case,  by  the  statute  of  Queen  Anne  first  autho- 
rizing such  commissions. 

My  Lords,  the  24th  arddcf  of  the  Treaty,  as  your  Lord* 
ships  know,  declares,  that  *^  from  and  after  the  Union,  there 
shall  be  rnie  Great  Seal  for.the  United  Kingdom  of  Great 
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Britain^  which  shall  be  diffbvnt  from  the  Great  Seal  now 
ufled  in  dther  kingdom.^    And  here  is  the  enacdng  clause 
for  this  new  Great  Seal.— ^«  And  that  the  Great  Seal  of 
England  be  used  as  the  Great  Seal  of  the  United  Kingdom, 
and  that  the  Great  Seal  of  the  United  Kingddm  be  need  for 
sealing  Writs  to  elect  and  summon  the  Parliament  of  Gitet 
Britain,  and  for  sealing  all  Treaties  with  foreign  princes  and 
states,  and  all  pliblic  Acts,  instruments,  and  orders  of  State^ 
which  oonoem  the  whole  united  kingdom.*  Now,  with  great 
submission  to  your  Lordships,  this  enumefation  is  exduttre 
of  die  present  writ  or  commission.    My  Lords,  it  b  qiiite 
plain  from  the  enumeration,  that  theae  writs,  which  are  to 
have  the  Union  Seal,  are  those  public  instruments,  in  wludi 
the  majesty  of  the  whole  state  is  embodied,  with  reference  to 
foreign  or  extrinsic  matters,  or  matters  relating  to  the  whde 
country,  the  summoning  of  Parliament;  or  any  acts  that  are 
to  operate  in  both  ends  of  the  kingdom,  or  b^ond  it  Then 
follows  the  provision  with  regard  to  the  new  Seal  of  Scot- 
land.  ^<  And  that  a  Seal  m  Soodand,  after  the  Union,  be  aU 
ways  kept  and  made  use  of  in  all  things  relating  to  private 
rights  or  grants,  wA£cA  Aotv  AtiA^rto  jMMed  <A^  GfTof  i9ea2  ^ 
Scotland f  and  which  only  concern  offices,  grants,  commis* 
sicms,  and  private  rights,  within  that  kingdom.^  My  Lords, 
these  are  the  only  operative  parts  of  the  clause ;  and  the 
meaning  plainly  is,  that  this  new  Seal  shall  be  used  in  all 
things  in  which  the  Great  Seal  of  Scotland  had  formerly  been 
used.    Now,  my  Lords,  it  may  no  doubt  be  asked,  if  thta  is 
to  be  considered  as  a  Scotch  court,  why  is  not  the  commis- 
0on  to  your  Lordships  sealed  with  that  Seal  ?  And  I  answer, 
because  no  commisuon  of  Oyer  and  Terminer,  no  such  tem- 
porary tribunal,  was  at  that  time  known  to  the  law  of  Scot- 
land. 

See  then  how  awkward  it  would  have  been  to  have  left  this 
matter  to  be  regulated  by  the  Treaty  of  Union.  Such  a  oom- 
misaon  had  never  before  been  semi  in  Scodand.  It  could  not 
therefore  be  offered  to  the  new  Scottish  Seal  for  *^  writa 
which  had  hidierto  passed  Uie  Great  Seal  of  Seothmd.'* 
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Neither  could  it^  under  the  Treaty,  be  offered  to  the  Greet 
Seel  of  Giear  Britain ;  for  it  was  not  an  order  of  State,  it 
vat  not  a  public  act  or  inatramenty  like  a  treaty  with  a  faragn 
ptincoi  t(ii.wafl  not  m  matter. eoaunanding  eomethbg  to  be 
done  oerer.the  «iUe  kini^om-^it  was  toudiing  and  ooooem* 
iojir  Seadand  only,  apd  by  virtud  of  a  statutOy  which  touches 
Sootkttd  .only  ;  and,  th^^fore,^  I  oonoeive  it  was  necessary, 
vhen  dna  mnovation  was  made  in  the  law  of  tbb  eountry, 
dialssiB^  ^tpecial  madmmU  should  be  made,  i&oider  to  avoid 
that  very  constmetion  which  this  enactment  is  said  to  confirm, 
sodwhidi,  I  think,  it  excludes;  for  if  the  case  had  been,  that 
the  Act  of  Qneeu  Anne  had  declared  it  should  be  competeaC 
Satibt  Queeoito  grant  commissions  to  Scotland,  without  say* 
iag  any.  thing  about  tlpe  Seal,  it  would  be  difflcult  to  say,  that 
whatever  choice  was  madc^  oljections  might  not  have  been 
started^  And  it  was  toavoid  these  objections,  as  I  conceive^ 
that  the  special  pnoiriaon  was  enacted.  If  I  am  right  in  the 
premises  of  this  argument,  X  think  I  can  scarcely  be  wrong  in 
the  conclusion 4.and  I  ideally  do  not  see  on  what  grround  these 
praniseajcan  be  questioned*  Surely  it  will  not  be  contended 
that  sudi  a  commission  as  this  falls  under  the  first  clause, 
which  declared  the  Great  Seal  of  the  United  Kingdom  should 
be  append^  to  wiits>for  summoning  the  Parliament  of  Great 
Britain,  and'foreeaUng  all  treaties  with  foreign  princes  and 
states^  and  all  public  acts,  instruments,  and  orders  of  state, 
which  conoem  the  whole  united  kingdom.  In  one  sense,  in- 
deed, (a  popular  and. metaphorical  sense)  every  thing  done 
in  the  most  inmgMca^t  quarter,  in  a  Baron  or  Baillie  Court, 
caocsta»!the  whole  kingdom,  as  a  matter  of  example ;  but 
diat  is  not  die  statutory  sense.  My  Lords,  does  thb  concern 
the.  whole>  united  kingdom  ?  Certainly  not ;  and  therefore  by 
what  pretence  could  this  be  oflFered  to  the  Great  Seal  of  Great 
Britain  to  be aealed?  As  to  the  Scottish  Seal  again,  this  plain* 
ly  was  not  a  >  commission  which  **  had  formerly  been  in  use 
to  pass  the  Great  Seal  of  Scothmd,"*  nor  at  all  parallel  to 
any  audi  commission..  All  therefore  that  we  can  say  is,  that, 
ia.thiB  newmatt^  the  Parliament,  in  the  plenitude  of  iu 
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power  sod  wiidoid^  has  d«clai«d  it  was  inoat  eoniFenient,  and 
nkoatooDduciye  totheauthorityof  the  Judges,  (hat  tharoom- 
mimotis  should  issue  under  the  Great  Seal  of  Gieat  Britaiiir 
But  that  is  done  under  the  authority  of  the  statute  alone) 
and  does  not  tbefefoce  infer  any  recognition  of  its  coooenw 
ing  the  whole  kingdom.  It  does  not*  proceed  on  any  pre- 
sumed interpretation  of  the  Articles  of  Unions  but  on  a  re- 
gulation introduced /Tfio  re  naiL  Parliament  deckres,  that 
such  commissions  granted  for  Scotland^  shall  be  good  under 
the  Great  Seal  of  Great  Britain ;  and  it  might  hare  made 
them  good,  if  they  were  signed  by  any  petty  officer  in  Ork- 
aey^or  Caithness*  It  is  unnecessary,  therefore,  and  incom- 
patent,  to  go  further  back  than  to  diat  act,  to  explain  why 
the  Great  Seal  of  Great  Britain  is  appended  to  diose  com. 
missions :  And  thus  we  b^gin  and  end  with  the  special  sta- 
tute, whidi  declares,  that  a  commission  to  try  treasons  under 
that  act,  altering  the  law  <if  Scotland  only,  shall  be  sealed 
with  that  seal,  and  it  is  so  sealed. 

But  does  this  special  and  necessary  enactment  at  all  touch 
and  settle  the  question  as  to  the  nature  of  the  tribunal  ?  This 
is  a  tribunal  for  trial  of  Scotch  crimes.  It  is  a  tribunal  sitting 
under  a  statutory  authority  in  the  realm  of  Scothind ;  and  it 
is  a  tribunal  to  administer  the  Scottish  law  only.  That  it  re^ 
sembles  the  law  of  England  is  no  argument  at  all :  with  re. 
gard  to  Scotchmen  it  is  nothing  but  the  Scoleh  law;  it  is  as 
much  the  Scotch  law,  as  all  British  sUtutes  extendmg  to 
Scotland  are  Scotch  law :  The  law  merchant  insurance  and 
contracts  is  the  same«  But  it  is  enough  tor  us  that  it  is  the 
law  of  Scotland  ^  and  what  more  can  you  say  of  our  new  law 
of  Treason,  than  that  it  is  now  the  law  of  Scotland?  Wehave 
nothing,  in  short,  to  do  with  the  law  of  England  here :  that 
our  law  is  asamilated  to  it  is  nothing  at  all ;  and  I  ask  your 
Lordships,  how  it  can  at  all  afiect  the  true  nature  of  the 
Court,  that,  by  a  statute,  which  no  person  can  oontxonl,  or 
question,  the  commission  was  directed  to  pass  the  Great  Seal 
of  Great  Britain?  It  is  not  the  worse  for  that ;  andifithad 
been  declared,  that  it  should  pass  under  the  ngnature  of  the 
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Jowest  micer  in  Soodand,  or  of  any  other  individual,  it  would 
be  equally  good ;  and,  therefore,  the  true  nalulire  of  the  com- 
wum  would  remain  to  be  inquired  into,  altogether  unaf- 
ftcCed  by  the  description  of  seal  which  had  been  declared  fit 
io  be  aiqpended  to  it. 

My  Lords,  I  must  agun  remind  your  Lordships,  that  we 
are  here  to  deal  with  Scotch  law  in  a  Scottish  eouit,  just  as 
dearly  as  in  any  other  case  that  could  be  suggested*  We 
haye  no  right  to  claim  any  part  of  our  law  as  entirely  indi- 
genous. We  have  borrowed  from  Some,  and  from  ancient 
and  modem  England,-— some  thmgs  from  France,  and  some 
from  Holland.  Our  hiw  is  a  tissue  o(  shreds  and  patches ; 
but  can  it  be  said  it  is  not  the  law  of  Scotland,  though  even 
St  the  moat  ancient  periods  of  our  jurisprudence,  some  points 
have  been  borrowed  from  the  neighbouring  kingdoms? 
Surely,  after  a  hundred  years,  it  would  be  the  hiw  of  ScoU 
land,  and  nothing  else.  In  the  same  way,  I  say  that  our 
law  of  treason,  though  assimilated  to  the  law  of  England,  is 
not  identified  with  it ;  for  there  are  distinctions,  and  your 
Lordships  cannot  proceed  in  every  respect  in  the  way  they 
do  m  England.  The  nomination  of  jurors,  and  thar  qua- 
lifications,  and  the  consequences  of  fcnrfditure,  are  differ^t  ( 
sod  we  should  be  embanrassed,  in  a  new  way,  by  a  ceriuh^ 
rari^  which  would  puzzle  some  of  the  gentlemen  now  in 
my  eye,  to  reoomale  with  thm  present  pretensions.  In  all 
theae  respects  the  hiw  differs,  and  the  courts  differ ;  and, 
therefore,  my  Lords,  that  with  which  we  have  now  to  do,  is 
nothing  but  the  law  of  Scotland,  modified  by  the  wisdom  of 
the  l^pslature^  which  is  every  day  varying  it :  And,  there- 
fine,  upon  these  grounds,  in  the  statement  of  which  I  have 
oocujned  too  much  time,  I  submit  I  ought  not,  in  addition  to 
the  many  grievous  disadvantages  under  which  I  feel  I  am  to 
undertake  the  Uborious  bunness  of  this  day,  to  be  opposed 
with  such  terrific  odds,~with  the  addiuon  of  such  an  auxili* 
4iy  as  is  here  brought  against  me ;  I,  therefore,  humbly 
sidmiit  to  your  Lordships,  that  I  should  only  be  opposed  by 
those  persons  by  whom  I  am  accustomed  to  be  opposed;  and 
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with  'wooBi  I  nn  flccmtomco^  wxtt  comiili'fwhifl  'tupptAssi^ 
MOy  to  try  m  J  itieiigtb. 

Befem  I  at  down^  pcriwpsf  cmgliC  to  a^  oae^wordmepe. 
I  kite  told  that  tins  qiiestiotr  is  ruled  by 'precedents.'  Imur  «Qt 
•ware  of  any  precedent.  I  haye  heard,  indeedv  by  oqhiibioQ' 
tep&tty  that  some  of  the  unfbrtuttate  persans  who,  under  a 
tfpetial  statute,  were' tried  in  BngUuid  in  1746,  for  treasons 
committed  in  Scothnd,  werfef  aHowcdtbe  faenafit  of -Scotch 
eounsefl  to  conduct  their  defence ;  but  I  know  of  no^  audio- 
rity  for  the' fact,  nor  how  it  may  be*   ' 

Lard  CUrf  Barm  S^^fkerd^^ht  the  year  1946,  thoae 
accused  of  treason  in  Scotland  were  tried' m  England ;  and 
I  tUnk  the  statute,  direetmg  they  AouM  betriedin  Eog^ 
knd,  empowered  the  King  to  issue  the  oommsssion  to  any 
county  or  dhire  of  Great  Britun.  Now,  suppose  it  had  been 
m  trial  under  a  commiarion  of  Oyer  and  Tttwdner,  >in  the 
Boith  of  the  Tweed,  could  not  any  of  hk  Msgesty^s  Bng&h 
counsel  have  attended  it  ?  * 

Mr  Jeffrty^-^l  am  aware  c^  your  LoidshtpV  dilBculty ; 
but  I  do  not  think  the  solution  of  that  quesdon^  which  I  am  fas 
fNNsi  conndering  mysdf  competent  to  give,  woliid  aAct  that 
wUeh  now  waits  your  dedrion.  Weharetodtiaiharewiththe 
statute  cf  Ahne.  The  preeedMt  of  1746  aj^Riadiedio  the  case 
ctff  a  court  of  statutory  constitution,— «  court  ^f  general  and 
co^Mfdinate  jurisdiction ;  and  dien^  if  the  act  gave  authority 
to  grant  commissions  oNrer  both  parts  of  the  khigdom,^diat 
might  be  said  to  be  9it(mmunef(9rvmi  and  if  die  fact  were, 
as  your  Lordship  suggeiAs,  that  that  was  a  statute  applieable 
tothe  whole  of  Great  Britiun,  a  commission  under  that  would 
of  comrse  be  a  commiarion  applicable  to  Gr«at  Britain*.  But  \ 
trust  I  reUere  ihytaSf  ahbgediier  from  the  pecuBarides  of  that 
case,  and  the  dfifficulties  under  it,  by  statiugthat  that  statute 
b<Mig  etpbred,  and  we  bdng  now  reduced  to  the  statute  of 
QuiBen  Anne,  the  question  cannot  arise  here;  and  'that  dis- 
poses of  the  precedents  of  the  greatest  authority,  both  from 
the  importance  of  the  trials,  and  the  length  of  time  they  have 
stood  on  the  record.  If,  under  some  of  those  acts,  the  prison. 
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cmbftd  the  tieiiefit.of  Sootch  oomisd  for  tfaor  aMittaace  in 
BngfaiHJ,  I  would  say  it  was  tmcfer  an  act  of  Parliament  per-* 
mitting  th&commismoa  to  sit  within  Great  Britun,  thus  oon» 
stitq^ngaawimtm^/EprwR^andso  lettbg  b  all  the  prisoners  to 
takeauch  asMsTance  as  they  oould  most  easily  obtain,  or  chose 
tojodyoii;  and  there  every  oounsel  entitled  to  practice  in  the 
SMpreme  Courts  would  be  entitled  to  appear.  Nay,  even,  if 
in  point  of  ftcty  in  a  parallel  case  to  the  present,  such  an  in. 
ddgenoe  was  allowed  id  the  prisoners,  to  whom  every  reason- 
able  indulgence  is  allowed,  that  would  afford  no  ground  fcxr 
allowing  it  i^^mi  a  prisoner.  I  understand  also,  that  in,  I 
hdiev^  the  only  parallel  instance,  in  the  trials  under  the 
ognuniasaon  in  1794,  certain  persons,  eminent  in  the  law  of 
England,  did  asost  the  crown  counsel  in  those  proceedings ;. 
but  I  have,  understood  that  the  leading  counsel,  Mr  An« 
strutfaer,  had  Been  admitted  to  the  Faculty  of  Advocates,  and, 
I  believe,  Mr  Dundas,  who  asnsted  in  a  subordinate  part^ 

£ofid  PreridenL-^Ho  matter  how  subordinate. 

J£r  Jeffrqf.^^1  do  not  know-— having  allowed  so  great  a 
maa  aa  Mr  Anstruther  to  appear,  they  might  allow  his  £s- 
qinre  to  pass  under  his  shadow  ;  but  the  material  thing 
is,  that  in  that  case  nothing  was  determined  on  argu- 
asent  or  conoderatbn  of  the  question.  The  practice  was 
sdmiitted  by.  the  parties  without  oppoation,,— without  any 
diGte«»-^with0ut  any  sort  of  evidence  appearing  any  where, 
that  the  pmnt  was  under  the  consideration  of  the  Court; 
withoat  any  intimation  to  the  public  that  a  decision  had  been 
fiamed.;  and,  therefore,  I  submit  there  can  be  no  precedent 
Sot  &  thingof  this  kind,  where  there  is  neither  a,rule  of  court 
nor  practioe,  and  when  there  was  no  interest  to  resbt  the 
sppearance  of  a,pecacm  like  Mr  Dundas,  who  was  almost  by 
birth^entitled  to  daim  a  connection  witn  the  law  of  Scotland^ 
I  certainly  do  not  .use  that  as  an  argument;  but  I  think  it 
might  be  ungenerous  to  object  to  a  person  who  was  takinga 
subordinate  part;  and  a  single  precedent  would  not  be  held, 
in  a  matter  otherwise  dear,  to  rule  the  law,  or  form  any  iUi* 
grodient  in  the  dedsbn  of  the  Court,  to  whose  dedrion,  for 
the  first  time,  the  question  is  now  submitted  upon  argument. 
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Lard  PrendefU^^ltiB  imponble  that  this  Court,  if  it  had 
etmcAved  itself  to  be  exdusiVely  a  Scots  Court,  could,  with« 
out  any  argiiineiit  of  Mr  Jeffrey^s,  or  on  the  part  of  any 
odier  person,  liave  seen  Mr  Sergeant  HuUock  make  his  ap:. 
pearance  here,  without  being  struck  by  that  appearance.  It 
is  such  a  strange  anomaly,  that  an  English  barrister  should 
claim  a  right  to  appear  here  in  Scotland,  that  in  the  case  of 
an  ordinary  crime,  in  the  Court  of  Justiciary,  let  bis  claims 
from  birth  be  ever  so  great,—- or  his  part  be  ever  so  subordi- 
nate,-—or  the  claim  of  compassion  ever  so  strong,  the  first 
thing  that  would  strike  the  Judges  would  be  the  appearsnce 
of  such  a  person ;  and,  therefore,  it  was  not  widiout  due  con- 
sideration that  Mr  Sergeant  Hollock  was  received  here  at 
all ;  nor  was  it  without  consideration  in  l'/94,  that  English 
barristers  were  aufiered  to  appear  in  Edinburgh.  The  ob- 
jection  was  not  stated,  nor  was  the  question  debated  in  opeti 
court;  but  it  was  well  ccmsidered  both  here  in  this^xiuntry, 
and  by  his  Majesty^s  government  above ;  and,  I  presume,  it 
was  well  understood  oh  the  part  of  the  counsd  for  the  pri- 
soner in  that  case,  that  it  was  in  vun  for  them  to  contest  the 
pmnt 

But,  in  law,  the  Court  has  no  difficulty  upon  the  point, 
and  I  shall  shortly  state  the  grounds  upon  which  the  point 
turns.  Your  Lordships  know  that  the  Treaty  of  Union,  if  it 
bad  been  concluded  in  general  terms,  would  have  made  the 
two  countries  one  and  one  out  and  out,  leaving  a  very 
puzzling  question  behind,  what  was  to  become  of  the  pecu- 
liar laws  of  both?  It  was  intended  to  be  a  treaty  of  incorpo- 
rating Union,  out  and  out,  except  so  far  as  the  special  articles 
provided  for  the  regulation  of*  different'matters  in  the  diffe- 
rent ends  of  the  kingdonu  Accordingly,  it  was  most  anxi- 
ously provided,  on  the  part  of  Scotland,  with  great  jealousy, 
that  its  private  laws  should  be  preserved  entire  regarding  its 
civil  rights ;  but  it  was  provided  at  the  same  time  that  the 
laws  regarding  the  public  right,  poliqr,'  and  dvil  government, 
might  be  made  the  same  for  both  parts  of  the  united  kingdom. 
The  only  thing  that  kept  their  laws  separate,  was  the  article 
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Oat  made  them  separate ;  btit,  in  M  other  pcnnts,  it  waft  ah 
ineurparating  UnioiL  It  was  pfovided  by  that  article  tfcaf 
tile  kws  r^;ardiiig  the  public  right,  policy,  and  dvil  govern* 
nen^  m^ht  be  made  the  same,  leaving  it  to  the  Parliament 
of  Great  Britain  to  consider  to  what  extent  they  should  be 
made  so;  but  that  Pariiament  had  to  do  every  thing  left  un« 
dane^  to  make  the  Union  endre  and  complete* 

Accordingly,  in  the  matter  of  treason,  the  law  waa  de- 
clared to  be  the  same  in  both  ends  of  the  united  kingdom^-* 
esses^ly  the  same— I  may  say  entirely  the  same ;  because^ 
where  they  were  separate,  it  was  still  by  special  articles  in 
the  new  statute  of  Anae ;  but  the  fundamental  article  of  that 
rtatute  of  Anne  is,  that  the  hiw  of  treason  shall  be  the  same 
IB  bodi  enda  of  the  kiiigdom  ;  and,  fiaom  that  moment,  the 
hnr  of  treason  became  nather  the  law  of  Eag^d  nor  the- 
hnr  of  Scotland,  but  the  law  of  Gkreat  Britain,  common  te 
hoth^— affectmg  the  subjects  of  both;  for  it  is  not  treason! 
in  Scotland  that  aflkcts  the  sobjecU  of  Scotland  alone,-»it 
affects  the  Eaipire  altogether;  and  it  is  enacted  that  the 
crime  shall  be  tbe  same  ia  both  ^ds  of  the  kingdom  ;  it  ia 
coaeted  th^t  the  prosecution  shall  be  the  same ;  it  is  enacted 
that  the  trial  shall  be  the  same;  it  is  now,  therefore,  the  law) 
af  die  united  kingdom  of  Great  Britain.  Therefore,  in  so 
fiup  as  the  law  is  the  same,  I  tdce  it  the  ^stinction  betweea 
Seots  and  English  barristers,  with  regard  to  that,  is  done 
away,  just  as  it  is  with  regard  to  the  law,  cognizant  by  the 
Privy  Council,  or  the  House  of  Lords. 

With  regard  to  the  act  of  Queen  Anne,  establishing  the 
mode  of  trial,  there  it  was  in  the  power  of  the  legislatUTe  toi 
wpf  w&at  sort  of  Court  shall  be  peculiar  to  one  or  the  other 
end  of  the  island ;  but  still  to  take  cognizance  of  the  law  d 
Treason, — to  take  cognizance  ofthewholie  of  it  Inestabtish* 
ing  such  Court,  the  le^slature  might  have  authorised  any 
kind  of  Comm'iBsion ;  or  it  might  have  established  a  judica^ 
tare  common  to  both  ends  of  the  island.  It  did  not  establish 
a  permanent  judicature  common  to  both,  but  it  authorised 
die  Kng  to  issue  a  Commission  of  Oyer  and  Terminer. 

vol..  I.  a 
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Now,  what  could  have  induced  the  Parliament  of  Great 
Britain,  at  that  moment,  to  select  the  Great  Seal  of  Great 
Britain,  as  the  authority  under  which  the  Commiaaon  was  to 
issue,  in  preference  to  the  Great  Seal  of  England  or  Sootlmd^ 
except  its  conviction  that  it  was  issuing  a  British  Comnusaon  ? 
If  it  had  been  to  be  a  Scots  Court,  surely  the  natural,  I  may 
say  the  legal,  and  the  proper  authentication  of  this  Commis- 
ston,  would  have  been  the  Great  Seal  of  Scotland ;  and  it  was 
as  easy  to  put  that  into  tlie  act,  as  the  Great  Seal  of  Great 
Britain.  If  it  had  been  to  be  a  Soots  Court,  peculiar  to  Scot- 
land, the  proper  instrument  was  the  Great  Seal  of  Scotland ; 
but  it  took,  in  fact,  the  Great  Seal  of  Great  Britain :  Why  ? 
For  no  reason,  but  because  it  was  conscious,  and  knew  it  was 
creating  a  Bridsh  Court ;  for  Englishmen  may  commit  trea- 
son in  Scotland,  just  as  well  as  Scotchmen ;  and,  therefore, 
it  selected  very  properly.  I  do  not  say  it  might  not  have 
been  omitted,  and  that  it  would  not  have  followed  that  the 
Great  Seal  of  Great  Britiun  might  have  been  used ;  but  that 
Would  have  raised  an  argument  why  there  is  nothing  said 
with  regard  to  this  being  a  Scots  Court;  and,  therefore,  to 
remove  all  doubt,  it  was  thought  proper  to  specify  the  Seal 
under  which  it  should  be  issued. 

But  why  did  the  Parliament  take  the  Seal  of  Great  Bri^ 
tiun,  when  they  might  have  taken  the  Great  Seal  of  Scotland, 
unless  that  they  knew  it  was  to  be  a  Commission  of  Great 
Britain,  and  not  of  Scotland  ?  Therefore,  the  parallel,  in  my 
apprehension,  is  direct  between  this  Court  and  the  House  of 
Lords.  This  Court  administers  neither  English  nor  Scotch 
law,  but  the  law  of  Great  Britain ;  and  the  only  peculiarity 
is  that,  by  the  law  of  treason,  the  treason  must  be  tried  with* 
in  the  county  in  which  at  is  committed;  and,  accordingly, 
what  has  been  the  consequence  of  that  principle  ?  It  is  per- 
fectly well  known  that  the  House  of  Lords,  in  trying  a 
Soots  appeal,  judges  of  the  law  of  Scotland,  and  by  the 
Scots  law  alone ;  and  the  learned  Lord  now  ntting  on  the 
woolsack  in  that  house,  would  be  guilty  of  injustice,  if  he 
were  to  judge  by  analogy  to  the  law  of  England ;  and,  in 
consequence,  Scots  counsel  practice  there  daily.    Scots  coun-^ 
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sel  can  practice  in  Englbh  appeals.  In  the  great  case  of  lite- 
jraiy  property,  Mr  Dalrymple,  a  Soots  advocate,  afterwards 
Baron  Sir  John  Dalrymple,  practised  in  the  Writ  of  Cer- 
tiorari to  the  House  of  Lords.  His  right  to  appear  was  well 
considered,  but  it  was  found  to  be  irresistible.  Why  ?  Be- 
cause it  was  a  British  Court,  though  administering  English 
law ;  and,  in  that  case,  Mr  Dalrymple  pleaded  the  cause  for 
Mr  Donaldson  the  bookseller.  And,  in  the  case  of  Mr  Kin- 
loch,  Charles  Hamilton  Gordon,  Esq.  appeared  at  the  bar 
of  the  House  of  Lords,  and  he  was  a  Scots  advocate  alone ; 
and,  therefore,  these  proceedings  are  ten  times  stronger  than 
this ;  because,  in  the  case  of  Mr  Donaldson,  it  was  a  plausible 
argument  to  be  sure  to  say  we  are  a  BriUsh  Court,  but  we 
are  administering  English  law  alone,  and,  therefore,  English 
counsel  only  ought  to  appear  before  us ;  but  it  was  found 
Scots  advocates  were  entiUed  to  plead  there ;  and  we  have 
not  the  smallest  doubt  here,  that  in  a  Commission  of  Oyer 
and  Terminer  which  has  issued,  and  is  about  to  sit  at  York, 
if  Mr  Jeffi-ey  pleases  to  go  there  he  will  be  received,  and  he 
must  be  received.  But  what  is  deciave  on  this  point  is^  that 
111-1746,  on  the  trials  of  the  rebels  at  York  and  Carlisle,  Mr 
Alexander  Lockhart,  and  several  other  Scots  advocates,  ap- 
peared, and  pleaded  as  counsel  for  the  Soots  prisoners,  and 
no  one  ever  thought  of  stating  an  objecdon ;  therefore,  upon 
the  whole,  the  Court  dismiss  this  objection,  and  find  that  Mr 
Sergeant  HuIIock  is  ^titled  to  appear. 

Before  you  go  fartner,  I  must  say,  that  I  think,  so  far  as 
jour  clients  are  concerned,  they  need  not  give  themselves 
much  uneasiness ;  because,  if  they  are  to  judge  of  your  as« 
fistance  by  the  abilities  which  have  now  been  displayed,  and 
by  jour  brethren  on  a  former  ocdasion,  they  may  depend  up- 
on it  their  defence  will  be  as  well  conducted  as  if  they  had  Mr 
Sergeant  HuUock  for  their  counseL 

Mr  JeffreyJ-^My  Lord,  I  hope  I  shall  not  forfeit  any 
part  of  the  credit  my  younger  brethren  have  obtaiped, 
by  what  I  am  now  going  to  say.  I  mean  to  suomit  to  the 
Court  a  challenge  to  the  whole  array,  or  to  the  whole  panel 
of  the  Jury^  in  respect  rf  its  being  struck^ 
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/lof^ /VviMbtf. ---We  mart  call  die  namM 
a  oertam  number  appear. 

Mr  J!^^.— I  understand  so,  my  Loid. 

[Twehe  Jurymen  being  called^  anewered  fa 
ikeirname$.'\ 

Mr  Jegity^'^ytj  Lords^  I  may  meatioii^  in  die  outset, 
what  I  dare  say  your  Lordships  will  antidpate,  from  die 
deseription  I  have  giTen  of  the  objecdcm,  as  being  one  to  the 
whole  array,  that  it  is  founded  in  the  alleged  incompetenee 
of  the  Sheriff  who  returned  the  Jury ;  and,  my  Loidb^  I  may 
here  mention,  diat  I  take  it  to  be  dear,  that  under  tbe  words, 
Ikywever  genera!  they  are,  of  the  statute  of  Queen  Anne^  a 
prisoner  arraigned  Ibr  U^  treason  in  Soodand,  is  e^tkd  to 
tile  whde  privUeges,  and  to  the  whole  dbjecdcms  and  diaU 
knges  diat  would  be  competent  to  a  prisoner,  cbaiged  with 
Ae  same  offence,  before  any  court  in  England,  unkss  the 
statute  itself  has  introduced  some  limitation  or  exception ; 
and;  my  Lords^IbetieTeImayidsotakeitf<Hrgranted,tiiat, 
Ttk  a  matter  of  this  description,  every  formal  and  actual  ob- 
jection that  can  be  made  out,  upon  groundiEt  of  law,  will  be 
avulable  to  the  party  placed  in  the  favourable^  because  un- 
Jbrtunate  ntuation  of  the  individuals,  for  whom  I  now  ap- 
pear ;  and  diat  it  is  not  necessary,  in  ocder  to  substantiate 
olgections  of  this  nature,  diat  the  prisoners  should  shew^ 
diough  I  think  they  can  here  shew,  that  diey  have  a  sd^stan* 
five  interest  in  having  them  sustained.  In  short,  my  Lords, 
I  take  it  to  be  dear  duut  in  dus,  even  more  tlum  in  all  die 
bnmehes  of  criminal  law,  it  is  ckar  that  Form  is  Justice ;  and 
that  it  is  enougb  for  me  to  shew  that  an  irregdaiity  has 
occurred,  which  rend^»  the  procee^g  disoonformaUe  to 
that  which  the  law  has  enjoined,  although  it  may  be  aiud 
dM;  the  proceedings  that  haive  been  bad  leave  the  prisoner 
dl  the  benefit  that  the  finrm  would  have  given  htm ;  and  I 
thittk  it  is  right  that  we  should  have  this  addidonal  strictness 
of  the  law  we  have  just  borrowed,  considering  the  many  dis- 
advanlagestowhichthat  transference  of  the  law  exposes  us; 
for  while  I  am  not  to  deny  that  die  substitution  of  the  new 
law  of  treason  of  England^  for  the  did  law  of  treason  in  Scot* 
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fand,  was  a  great  aad  iai^ahiable  benefit ;  md  While  1  am 
readj  to  admit  tkat  aome  things  are  favourable  to  the  piv 
soDer,  as  to  the  fonn  of  the  trial,  upon  the  whole  I  consider 
he  would  have  been  mote  fortunate  in  heii^  tried  by  the  old 
form  of  his  own  country.  My  Lords^  if  that  had  been  the 
case^  we  should  not  have  been  endbarramed,  as  I,  with  the 
fittle  attentioQ  and  general  profesaonal  habits  I  profess,  ac- 
knowledge I  ha^e  been,  with  an  indictment  of  the  bulk  and 
coneeztme  of  this,-^we  should  not  have  been  embarraseed 
widi  intimations  of  writings,  real  or  pretended,  neither  dted 
nor  exhibited  to  us,— *we  should  not  have  been  distressed  by 
having  the  last  word  taken  from  us  by  the  counsel  for  the  pro- 
seoutors,  aad  by  many  other  thiqgs  of  whidi  we  grievously 
fed  the  weight.  In  return  for  ihait,  my  Lords,  we  have  the 
benefit,  if  it  b  a  benefit,  of  a  asorepredse  and  formal  system 
of  obaerrances,  that  ave  imposed  upon  the  proseoutora;  and 
the  benefit  of  all  oi]geetions  arinng  finom  any  inaocurades  » 
deviations^  which,  ttom  their  comptication,  and  their  no^lty 
in  this  country)  may  be  more  iikdy  to  occur. 

Now,  my  Lords,  under  the  general  terms,  that  all  the  pro- 
ceedings touching  trials  for  treason  in  Scotland,  shall  be  the 
stfne  as  in  England,  I  understand  this  b  carried  back  Id 
every  thing,  from  the  first  issuing  of  the  comnusaon,  to  the 
find  deliverance  alter  verdict,  and  embraces  the  whole  fmm 
oTproceedings  with  regard  to  the  summoning  the  Jury ;  and, 
accordingly,  I  understand,  and  I  bdieve  the  record  shews  it, 
that  the  Sheriff  does  not  funush  the  Ibt  of  Jurors,  according 
to  the  rales, or  upon  theauthorities  on  which  he  furnishes  such 
Gits  to  the  Justiciary  or  the  Jury  Court,  but  in  conformity 
to  the  rules  of  the  British  courts,  by  virtue  of  a  writ  of  dis- 
tringas ;  and,  therefore,  in  the  execution  of  that  writ,  and  in 
the  condition  of  the  person  who  executes  it,  I  am  entitled  to 
reqtnre  all  thow  qualifications  and  observances  that  are  ra- 
quh^  by  that  statute  law  in  England,  which,  as  to  dl  these 
prdiminary  particulars,  has  been  transferred  in  the  mass  to 
thb  country.  Now,  my  Lords,  in  looking  into  the  books  of 
the  law  of  iBngland,  I  observe  that  that  officer,  who  b  entitled 
sod  required  to  strike  the  whole  of  the  Juries,  ban  officer  of 
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a  desciipSon,  and  i^Bquiring  to  possess  certain  qualificatitons, 
which  are  not  to  be  found  in  the  person  who  has  undertaken 
to  perform  the  duty  here. 

I  need  not  trouble  your  Lordships  with  any  statement 
as  to  the  radical  difference  in  the  nomination  of  that  offi- 
<ser  in  Scotland  and  in  England.  It  is  known  to  your  Lord- 
ships, that,  by  the  andent  constitution  of  England,  the 
Sheriff  was  a  popular  officer,  chosen  by  popular  election  ; 
and,  though  he  now  recdves  his  ultimate  nomination  from 
the  Sovereign,  he  is  su^ested  by  a  number  of  eminent  per- 
sons, judges  and  others,  who  report  to  the  Sovereign  a  list  of- 
three  persons,  fixim  among  whom  the  Sovereign  is  bouiiO,' 
and  has  held  himself  obliged,  to  select  a  person  to  be  Sheriff. 
The  Sheriff,  therefore,  trusted  with  the  nomination  of  the 
panel  of  Jurors,  for  trials  in  treason  in  England,  is  not  the 
nominee  of  the  Crown,  which  the  Sheriff  in  Scotland  is,  and 
is  only.  In  the  next  place^  the  Sheriff  in  England  is  an  an- 
nual officer,  and,  by  special  statute,  is  disabled  from  bedding 
his  office,  or  from  receiving  a  patent  for  holding  his  office^ 
for  more  than  a  year;  whereas,  the  Sheriff  in  Scotland  b  an 
officer,»^md,  in  this  county,  we  all  know  he  is  an  officer 
who  has  received,  and  who  has  held  his  office,  and,  I  hope^ 
will  continue  to  hold  it,  for  a  long  term  of  years  to  come.  In 
the  next  place,  the  Sheriff  in  England  is,  by  precise  statute^ 
required  to  possess  such  lands  and  estate,  in  the  county  in 
which  he  has  to  perform  his  duty,  as  shall  be  sufficient  to 
secure,  not  only  the  Sovereign,  but  the  lieges  who  may  have 
to  complain  of  him,  for  any  redress,  which,  in  consequence 
of  any  neglect  or  impropriety  of  his  conduct,  he  may  be  liable 
to  at  their  hands.  I  believe  I  may  add,  in  the  fifth  place, 
that  the  Sheriff,  entitled  to  strike  the  panel  in  England,  must 
find  surety  for  the  proper  discharge  of  his  business,  to  a  ob- 
tain amount ;  and,  above  all,  I  would  state  to  your  Lord- 
ships, that,  by  andent  usage,  confirmed  and  modified  by  a  re- 
Cent,  or,  at  least,  not  a  very  andent  enactment,  an  enactment 
of  3.  Geo.  I.,  cap.  15,  he  is  expressly  directed^  before  he  is 
qualified  to  discharge  any  part  of  his  office,  to  take  a  special 
oath,  rcdted  in  tlie  body  of  the  statute ;  and,  among  other 
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things,  expressly  bearing  that  he  will  return  ''reasooable  aiid 
due  issues  of  thein  that  be  within  his  buliwiek,  aeeording  to 
their  estate  and  circumstances,  and  make  due  panels  of  per* 
sms  aUe  and  sufficient,  and  ndt  suspected  or  procured,  as  is 
sppmnted  by  the  statutes  of  this  reahn."" 

Now,  my  Lc»^  I  believe  it  will  not  be  disputed,  that,  in 
one  and  all  of  these  particulars,  the  officer,  on  whose  return, 
and  whose  execution  of  4he  venire  foAm^  ^e  panel  is  pre. 
KDted^u  r^ularly  returned,  is  deficient,  and  plainly  disqua- 
fied.  And  I  humbly  submit  it  to  your  Lordships  to  be  a 
thing  not  bearing  argument,  that  if  such  a  pasdi  were  re* 
tinned  in  England,  by  a  Sheri£P  who  had.no iands,  or  estate, 
or'prDperty  in  the  county,— -who  had  held  his  office  for  a 
period  of  a  year  before^— who  had  been  appointed  by  the 
Sorereign,  without  the  interventi<m  of  any  other,  persons,  re^ 
presenting  in  a  manner  the  community,  and  who  had  dis* 
charged  the  duty  without  takingthe  oath  required,  it  could 
not  have  been  recidTed  as  a  panel  returned  by  a  qualified 
officer,  and  that  he  would  have  been  disabled  from  acting, 
and  would  have  been  conridered  as  a  person  merely  usurp, 
ing  power  as  a  private  individual. 

Now,  my  Lords,  if  that -be  the  case,  I  submit  there  bno  an*, 
sirer  that  can  be  made,  unless  a  statute  or  a  precise  authority 
can  be  produced,  by  which  I  can  be  excluded  from  the  benefit 
of  the  same  pleas  to  the  fullest  extent ;  iBecause,  although  the 
trial  hiqppens  to  be  within  the  realm  df  Scotland,  it  is  no  an- 
swer at  all,  with  submission,  that  this  return  is  made  by  a  She* 
riff,  and  that  that  Sheriff  is  as  near  the  English  Sheriff  as  the 
institution  of  the  office,  by  constitutional  law,  and  practice  in 
Scotland,  will  admit.  My  Lords,  I  stand  upon  the  form ; 
I  stand  upon  the  words  of  the  law ;  and  I  say  I  am  entitled 
to  the  benefit  of  every  one  precise  statute,  which  affords  a 
precise  interest  to  the  prisoner,  and  entitles  him  to  say  some- 
thing has  been  done  irregularly ;  for,  if  ita  lex  est  scripta; 
if  the  whole  of  these  statutes  to  which  I  have  referred,  and 
which  I  am  ready  to  read,  are  held,  as  I  submit  ihey  must  be 
held,  to  be  observable,  and  observed,  in  Scotland,  by  the  deck* 
la&ms  of  the  statute  of  Que^n  Anne,  then,  my  Lord^,  I  hum.. 
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bly  Biiltnk  it  k  no  aiisveir  ttt  iiU,  if  it  were  ini^^ 
iaothcr  respeoto,  to  say  you  cannot  get  that  county  Sheiiff  in 
Sootland  wluch  the  law  contemplates  in  England,  and^  there^ 
fow,  yott  aniit  take  what  you  can  get    That  is  no  aliswer^ 
andif  it  were,  die  reply  to  it  i8,ithat  the  legialatute  ought  to 
haye  Been  noro  pnmdent,  and  ought  to  have  dispensed  ^th 
thoee  neciiiidtes^f  an  officer  who  is  not  made  fay  the  statuley 
hut  who  is,  by  the  general  purview  of  the  act,  necessarily 
understood  to  be  qualified,  as  required  by  the  law  of  £iig^ 
land,  which  was  borrowed  withoiiit  exception;  and,  dierefiare, 
they  ought  to  haive  delared  otherwise,  which  would  have  been 
«  detrimental  relaxation  of  the  lutr  to  the  pnsoner;  or,  it 
should  hwre  been  proved,  that  the  King  should  have  power 
to  appmnt  Sheriffs,  pro  re  naiA^  with  a  fiew  to  such  trials, 
and  to  qualifiy  them  a^  a  view  to  Ihe  law  of  England.  lam 
not  sure  that  the  King  could  not  do  ao  without  a  statnte,  or 
that  any  filing  could  prevent  biin  fiom  appointing  a  Sheriff, 
pro  rtnai&y  of  the  deseriptioa,  and  requiring  the  oaths  re* 
quisite  in  Ae  part  of  the  kingdom  irom  which  the  whole  law 
has  been  borrowed,  for  the  benefit,  on  the  one  hand,  and'the 
prejudice,  on  the  other,  of  the  lieges  of  this  country  ;  and, 
thercfine,  my  Lords,  if  it  diould  so  hapjpen,  that,  in  oonse- 
quence  eidier  of  the  omisson  of  sudh  a  statutory  pnmsioo, 
or  of  the  neglect  of  such  an  exercise  of  feuch  a  power,  we 
are  now  in  a  condition  in  wfaidi  no  panel  can  be  returned 
in  this  eountty,  that  will  not  bar  or  weaken  die  pleas  of  the 
prisoners,  upon  the  objection,  diat  it  is  inocxnpetent  to  them 
as  the  hiw  now  stands. 

To  proceed,  my  Lords,  an  officer,  a  Sheriff  might  go  by 
the  same  mune,  and  have  none  of  the  qualities.  The  Sheriff 
in  Scotland  might  have  lost  all  the  identities  it  possessed 
originally  with  Sheriffs  in  England, — he  might  be  a  nominal 
officer  during  pleasure,— a  mere  sinecure  appointment  of  the 
Court,-«he  might  be  a  person  possessing  none  of  the  quali- 
ties in  respect  of  which  the  power  of  striking  the  Jury  was  to 
be  given ;  therefore,  you  are  to  look  not  to  the  nominal 
essence  of  the  officer,  but  to  those  qualities  in  respect  of 
which  this  responsible  act  is  entrusted  to  him.    Surdy  it  u 


105 

Bot  enou^  to  toy  he  is  a  Sheriff,  though  he  has  none  of  thd 
qualities  of  a  Sheriff,  in  oonaequence  of  which  qualides  aloae 
he  18  empowered  to  act 

MjJLfxdB^  I  humbly  concave  it  is  as  impossible  to  main* 
tain  that  thece  acs  circumstances  which  may  be  held  equrra- 
lent^  ar  that  some  of  the  provifioos  msfy  be  indifferent  t0  any 
whstantire  effect;  that  though  he  has  no  lands  in  the  coan. 
ty,  he  is  sufficiently  responsible  from  his  psopertj  and  cba« 
xacler^  and  it  is  of  no  consequence  where  his  lands  lie.    I  am 
not  to  take  that  answer.  Would  it  be  taken  in  Ei^and  ?  If 
Uielaw  requires  there  that  he  shall  have  lands  in  the  county^ 
is  it  oompetent  to.  say,  i£  he  has  hmds  in  the  oounty  beyond, 
that  is  enough  P  I  apprehend  not  Itmay  be  said  the  Sheriff 
hcpe  takes  an  oath,  which,  though  not  the  oath  enjoined  by 
the  ^atute^  is  equivalent;  but  ina  matter  of  life  and  deitth, 
would  it  be  matntuaed  ia  Engjanri,  that  beoanse  the  gentle* 
man  was  a  man  of  honour,  an  oath  was  a  superfluity,  and  it 
was  a  disgrace  to  bind  him  by  an  oath?  Would  it  be  enough 
to  say,  that  he  bad  taken  a  general  oath,  dejtddi^  when,  on 
the  face  of  the  statute  under  whidi  he  was  bound  to  act,  he 
was  required  to  take  apredee  oath,  imposing  upon  him,  and 
urging  him  to  the  performance  of  that  duty,  upon  the  per* 
fermance  of  which  he  could  not  eater  under  any  general  equi* 
Talent  precaution,  or  in  any  x>ther  way  than  by  a  precise  oom^ 
plianoe  with  the  terms  of  the  statute  P 

Lord  JPrerideni.-T-Yonr  argument  is  founded  on  the  snp- 
positioq,  that  this  writ  can  only  be  issued  to  the  Sheriff  of  a 
particular  description.  Are  you  aware  there  are  a  great 
many  Sheriffs  in  England  elected  in  a  different  manner  P 
The  Sheriffs  of  London  and  Middlesex  are  elected  by  thfe 
ci^  of  Lond^m.  The  Sheriff  of  Westmoreland  is  heredi. 
tary.  The  High  Sheriff  of  Durham,  I  believe,  is  named  by 
the  Bishc^,  If  he  is  a  Sheriff  of  a  county,  he  is  known  to 
the  law  as  the  Sheriff 

Mr  /^^.— With  regiuxl  to  the  nomination,  the  observa- 
tion of  your  Lordship  has  weight,  and  may,  for  any  thing  I 
know,  be  decisive ;  but  I  am  not  aware  that  any  of  the  per« 
sons  are  exempted  from  the  other  qualifications ;  and  I  think 
the  Sheriff,  named  by  the  Bishop  of  Durham,  or  the  heredip 


biyf  ^^/i?  the  same  objec- 

10  ^  .-.rf^^"'*.!^/  ^"^  '^  submit,  on  the 

•  ^^'^  p^J^^''^  ^  irithout  the  qualification  of 

^  ^^^\^  ^  ^dtj^^^  ^^  ^®®®  objections  apply, 

^^-f^^i&r'  '*^,  difference  in  the  mode  of  nomina- 

1*^^^^^  if  I  were  called  into  Court  in 

f**t2Si^  /  ^"^  before  a  panel  of  Junnrs  returned  by  a 

^1^  '?  ^fv<^°>  ^  ^"^^  ^^^  ^^^  disqualifications  ; 

fftr9^'  '^t)  ^^^  lc«n«d  Judge,  who  is  most  conversant 

^  ^  f^i  I  tff  England,  whether  that  would  be  a  good  re- 

^fith  ^^.  ifoUj  I  submit  it  is  impossible  to  hold  from  the 

turf^'''i\^gtasice  of  its  being  more  difficult  to  obtain  those 

t^^a^^MOOB  with  us,  that  I  should  be  debarred  of  those  olv 


-'  'ao9f  ^^^^  would  occur  to  me  elsewhere ;  and,  my  Lords, 
r^b0iit  to  your  Lordships,  that  I  should  have  the  law,  the 

hole  law,  and  nothing  but  the  law,  in  every  article  and  tittle 
of  every  provision  of  the  statute  of  Queen  Anne,  by  which  the 
pioceedings  in  high  treason  are  regulated.  I  am  entitied  to 
^ject,  in  the  same  words  and  syllables,  as  a  person  in  West* 
minster  Hall,  or  any  tribunal  in  England,  would  be  entided 
to  object;  and,  th^efore,  I  humbly  submit,  upon  the 
grounds  I  have  stated,  that  this  panel  cannot  be  received,  and 
your  Lordships  will  be  obliged  to  have  recourse  to  those  re* 
medies,  to  supply  the  deficiency  of  those  qualifications,  which, 
I  submit,  is  incurable  in  the  present  proceeding. 

JMr  Serjecmt  HuUodc. — My  Lords,  I  shaU  trouble  your 
Lordships  ^th  very  few  observations,  in  repljring  to  the 
objection  taken  on  the  other  side ;  and  if  what  I  submit  is 
not  an  answer,  it  is  owing  to  my  misapprehennon  of  the  way 
in  which  this  objection  has  been  put,  because,  in  the  course 
of  'my-~I  am  sorry  to  say,  not  short  experience,  it  has  been 
reserved  to  me  to  hear,  on  some  occasions,  nnce  I  had  the 
honour  of  coming  into  this  country,  objections  of  various 
sorts  in  point  of  law,  which  have  been  urged  with  great  ta» 
lent  and  learning,  but  none  of  them  entided  to  so  little 
wdght  or  answer  as  that  just  stated. 
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'  Mj  Lords,  I  understand  the  objecdon  to  be  this,  that  no 
Sheriff-depute— if  I  err  in  the  names,  I  trust  the  Court  will 
excuse  me — that  no  Sheriff-depute,  within  any  county  within 
the  kingdjom  of  Scotland,  is  authorized  by  law  to  return  a 
legitimate  panel  of  a  Jury,  because  we  are  told  he  is  named 
by  the  King ;  with  respect  to  the  other  objection,  as  to  legal 
qualification,  I  will  come  to  that  by  and  by.  Does  the 
learned  Counsel  foi^et  that  which  he  must  have  known  at 
some  period  of  his  life,  that  every  Sheriff  in  England  (except 
those  alluded  to)  is  appointed  by  the  Crown  ?  There  is  no 
Sheriff  in  England  that  is  not  nominated  by  the  Crown,  and 
does  not  hold  his  office  by  some  patent  or  writ,  with  the  ex« 
ception  of  Durham,  Westmoreland,  and  London  and  Middle- 
sex. 

Lord  Presideni.'^TheTe  are  other  objections  ? 

Mr  Serjeani  HuBock.^'-^Yes^  my  Lord,  but  I  say  the 
practice  of  the  English  Courts  does  not  furnish  a  single  ob- 
jection to  the  array,  on  the  ground  of  want  of  qualification 
of  the  Sheriff.  Did  any  Court  of  Nisi  Prius  in  England,  or 
any  Court  of  Oyer  and  Terminer,  ever  investigate  whether 
the  officer,  to  whom  the  precept  was  delivered  and  directed, 
and  who  had  returned  it,  had  a  title  to  assume  the  right  he 
had  exerdsed  in  making  the  return  to  it  ?  I  should  like  to 
have  the  authority,  the  case,  and  the  occasion  upon  which 
such  an  inquiry  was  instituted.  Will  any  gentleman  say  that 
the  Court  of  Oyer  and  Terminer  would  say,  why  you,  Mr 
Sheriff,  have  no  lands  in  the  county  of  York  ?  You  are  ap- 
pointed by  the  Crown*-you  can  have  no  right.  The  array 
must  be  a  vicious  array-^it  is  an  array  to  which  the  man, 
standing  upon  his  trial,  must  have  a  right  to  object,  because 
you  are  elected  like  aU  other  Sheriffs  in  the  island ;  and  it  is 
important,  for  th^  moment,  to  get  rid  of  this  array.  I  say 
that  the  Sheriff,  for  any  tl^ng  I  know,  may  subject  himself 
to  pwis  and  penalties  for  assuming  an  office,  to  which  he  is 
not  eligible,  but  there  is  no  proceeding  of  that  sort ;  and  I 
think,  that  after  the  writ  is  directed  to  a  particular  officer, 
we  are  to  presume  all  these  things  are  rightly  done  till  the 
contrary  is  proved,  and  I  am  only  to  understand  from  the  as- 
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sertioA  of  the  gentleman  now,  tbat  the  Sbonff  haft  no  lands  in 
the  county :  but  it  is  immaterial.  The  question  is,  whether 
or  not  these  returns,  made  without  imputation  of  partiality  or 
improper  conduct  in  the  individual,  without  fraud,  whetlKT 
these  are  to  be  quashed  for  the  reason  averred  ? 

The  learned  counsel  has  referred  to  the  statute  on  titiea 
and  qualifications  of  High  Sheriffs  in  England.  I  do  not 
know  what  the  statutes,  as  to  Sheriffs,  may  be  at  this  tixoe, 
ndther  will  the  learned  counsel,  I  thmk,  affirm,  that  those 
ape  in  existence  to  which  he  referred,  but  I  know  that  High 
l^ieriffik,  in  England,  have  been  Sheriffs  for  counties  in  whidi 
they  had  no  lands ;  and  it  is  yet  certainly  for  me  to  leam^ 
when  and  how  any  objection  to  the  pand,  on  that  ground^ 
can  be  urged  agunst  the  Sheriff.  The  principle  of  an  obje&» 
tion  to  the  array  is,  that  it  has  been  improperly  put  together ; 
that  in  consequence  of  some  improper  proceeding  between 
the  person  making  the  return,  and  those  instructing  lum, 
that  panel  has  been  improperly  put  together,  which  may 
produce  injury  and  prejudice  to  the  ends  of  justice ;  but  ihete 
is  not  an  insinuation  of  that  kind  on  the  present  occasion. 

I  iqjprehend  the  inquiry  is  foreign  to  the  present  question, 
whether  this  country  has  gained  or  lost  by  the  transfer  of 
these  laws  to  it,  alid  it  is  immaterial  whether  tlds  indictment 
is  a  long  one  or  a  short  one.  I  trust  my  learned  friend  will 
find  it  is  enough.  It  b  not  for  us  now  to  discuss  that  the 
question  is,  whether  or  not  this  is  an  objection,  which  if  it 
be  an  objection,  as  I  understand  it,  must  constitute  an  ob- 
jection  in  every  county  in  this  part  of  the  ishmd.  The 
Court  know  better  than  I  do; — indeed  I  know  nothing 
at  all  about  the  matter.  The  Court  know  whether  it  is  not 
usual,  or  whether  it  does  not  often  occur,  tbat  the  Sheriffi^ 
depute  are  appointed  for  shires  in  Scotland  in  which  they 
have  no  property.  If  that  be  so,  the  question  is,  whether 
that  be  the  law— whether,  in  point  of  fact,  the  practice, 
whidi  has  prevailed  for  better  than  half  a  century,  is  now  to 
be  set  aade  on  the  ground  of  some  alleged  analogy  to  the  law 
of  England,  which  ought  to  prevail  throughout  the  proceed- 
ings ?  I  aver  this  would  not  be  an  objection  in  England,  be« 
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came  I  arer  distinctly^  and  I  cbaUenge  every  lawyer  to  eoiu 
tiadict  me,  that  no  man  yet  was  ever  so  wild  and  fandful  as. 
to  siifaaut  or  suggest  an  objecticm  of  this  sort  m  England^ 
fcecanse  I  say  it  is  incompetent  lor  the  Court  here  to  sit  tot 
HiTestigale  the  title  of  the  gentleman^  who  assumes  to  be  tbsi 
Sheriff4epute  of  this  county*  I  say  it  is  iaeompetent  for 
the  Court  to  investigate  it^-be  acts  at  his  peril.  If  he  be; 
not  the  legitimate  Sheriff-depute^  be  acts  at  his  peril ;  but  it* 
is  no  ground  for  the  Coiut  to  interpose  upon  the  present  oc^ 
casion.  I  subnnt,  therefore)  that  the  Court  are  to  taka  these 
proceedings  as  they  cc»ne  before  them,  as  the  act  of  the  le* 
gitimate  authorised  cheers. 

It  would  have  been  well  if  the  learned  counsel  would  haver 
pointed  out  to  whom  the  Jury  process  could  be  directed., 
Can  he  suggest  to  us  here  to-day  to  whom,  in  the  absence,  or. 
in  the  drfect  o(  this  officer,  he  would  have  this  process  di-. 
ra^?  ''Ohrsayshe,<<youaretofindtha|tout''  lamt 
at  an  utter  loss  to  concave  a  person  to  whom  it  can  be  di- 
rected. In  England  there  would  be  no  difficulty,  provided 
the  Sheriff  was  inepmpetent  to  make  a  return. 

I  do  not  wish  to  occupy  more  of  the  time  g£  thi9  Court  It, 
sppears  to  me  that  there  is  nothii^  ia  the  objection.  .  I  may 
nnsunderstand  it,  though  I  have  attended  to  it  as  much  as  I: 
can.  I  submit,  however,  in  the  first  place,,  that  the  ol3^ec«> 
tion  is  so  l»oad  that  it  can  amount  to  nothing,  for  it  would  be^ 
an  obje^tioB  in  ahsiost  every  case  in  the  annals  of  this  country. 
In  the  year  1794,  thejinrocess  was  directed  to  the  same  officer.. 
Probably,  I  may  be  answered,  he  was  not  subjiect  tQ  this  ob- 
jection.  The  objection,  in  fact,  ought  to  be  verified  by  affin 
davit ;  but  assuming  that,  it  is  so,  I  submit  to  the  Courts 
with  conrida^le  confidence,  that  there  is  no  ground  for  thi» 
ofajeetioQ.  By  proving  too  much,  it  proves  nothii^ ;  and 
in  England,  it  could  not  be  stated,  or  would  not  be  listened 
to  for  a  second,  that  the  Court  can  be  called  on  to  investigate 
the  right  or  title  of  the  officer  who  has  assumed  the  chat 
meter. 

Mr  Jeffrey.'^H  we  are  to  go  on  as  we  have  begun,  we  shall 
waste  a  good  deal  of  time  in  wondering  at  each  other :  But  I 
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shall  pasft  by  my  admiration  of  my  friend^  and  come  at  once 
to  the  point ;  and,  my  Lords,  I  submit  that  the  answer  now 
made  proves  nothing  by  proving  too  much.  What  is  the  an* 
swer  ?  That  this  Court  can  take  no  notice  of  an  objection  to 
Ike  want  of  the  qualifications  of  a  Sheriff  required  by  the 
statute.  What !  if  I  were  to  verify  on  oath,  that  he  had 
forfeited  his  office  before  the  return— if  I  could  make  out 
that  he  was  a  maniac,  or  that  he  was  under  an  arrest  for  fe- 
lony^f  I  could  make  out  that  he  was  dead,  and  that  scme^ 
body  else  had  used  his  name,  it  would  appear,  from  the  ar« 
gument  of  my  learned  friend,  that  it  is  not  for  the  Court  to 
inquire  by  whom  this  important  duty  has  been  executed ;  and 
that  all  allegations,  as  to  his  incapacity,  prove  too  much,  and 
cannot  be  gone  into.  My  Lords,  is  it  a  matter  in  which  the 
prisoner  has  no  interest  ?  Is  it  a  matter  in  which  the  Court 
has  no  jurisdiction,  and  no  duty  to  inquire,  whether  the  writ, 
handed  in  to  it,  is  the  writ  of  the  proper  officer,  or  of  some* 
individual  who  has  usurped  his  character.  If  I  could  make 
out  such  a  case,  or  to  shew  that  the  panel  handed  to  your- 
Lordship'^s  clerk,  is  not  returned  by  a  person  who  is  a  She* 
nff  at  all,  not  by  a  person  of  age,  not  by  a  denizen  of  this 
land,  yet,  according  to  the  statement  of  my  learned  friend^ 
no  objection  could  be  maintained.  I  make  no  answer  to  that, 
because,  by  proving  too  much,  it  proves  nothing  to  the  pur* 
pose ;  and,  therefore,  the  only  question  is,  whether  the  ob» 
jections  I  make,  and  propose  to  verify,  are  objections  of  a 
nature,  that  if  supported,  are  sufficient. 

Lord  PrmdaU.'-^You  do  not  aver,  that  he  is  not  the  She^ 
riff  of  the  county  ? 

Mr  Jeffrey.^^Hot  the  Sheriff  of  the  law.  As  to  other 
matters,  he  may  be  the  Sheriff  of  the  county ;  but,  as  to  trials 
for  Treason,  as  touching  the  qualifications  of  that  officer,  he 
is  not  the  Sheriff  required. 

Lord  PreHdent-^Ai  to  the  nomination  of  the  Sheriff  of 
Westmoreland—*-— 

Mr  Jeffrey. — I  pass  by  that.  It  is  true,  that  in  England 
the  Crown  nominates  ultimately ;  but  is  it  the  same  thing  if 
the  Crown  nominates  out  of  three,  or  out  of  a  general  num-* 
ber? 
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Lord,  Chief  Commissioner  Adam.-^Hovf  would  it  have- 
been  before  the  Jurisdiction  Act  ? 

Ab-  Jeffrey. — That  must  have  been  regulated  by  statute. 

Lord  Chief  Commissioner  Adam. — The  act  says  by  the 
^eriff,  not  by  the  Sheriff  elected  in  a  particular  form. 

Lord  Justice  C/^Ar.-— The  pannel  is  to  be  returned  by  the 
Sheriff. 

Mr  Jeffrey. '-^l  do  not  deny  that,  but'  that  Sheriff  must  be 
duly  qualified. 

Lord  President.'^There  are  different  qualificadons  in  Eng- 
land? 

Mr  Jeffrey.— By  the  Sth  Edward  11.^  2d  Edward  IIL, 
4th  Edward  III.,  and  14th  Edward  III.,  it  is  provided, 
<'  That  no  man  shall  be  Sheriff,  except  he  have  sufficient 
land  within  the  same  shire  where  be  shall  be  Sheriff,  to  an- 
swer the  King  and  people.^  And  that  is  repeated  in  all  the 
law-books  since,  as  being  the  law.  I  can  refer  to  statutes  for 
the  whole  of  the  statements  I  have  made. 

Lord  President. — ^The  statute  says  the  Jury  shall  be 
returned  by  the  Sheriff.  You  say  all  the  English  statutes 
of  treason  must  be  considered  as  embodied  in  the  law  of 
Scotland — ^then  we  have  in  the  act  of  Queen  Anne,  a  decla« 
ration  that  the  Juries  shall  be  returned  by  the  Sheriff. 

Lord  Chief  Baron  Shepherd. — Suppose  a  Sheriff  nomina- 
ted  in  a  county  in  England,  where  he  had  not  the  qualifica- 
tion required  by  the  statutes,  and  he  continued  to  act  and 
returned  process,  I  apprehend  that  would  be  good.  He 
might  be  amenable  in  penalties,  for  his  conduct,  for  aught  I 
know. 

MrJeffrey.'^So  far  from  denying  that  the  return  must  be 
made  by  the  Sheriff,  that  is  the  basis  of  my  argument. 

Lord  President. — Must  not  it  be  by  the  Sheriff  qualified 
within  the  county  ?  The  Sheriffs  of  Middlesex,  Westmore- 
land, Durham,  Norwich,  and  Bristol,  are  named,  I  do  not 
know  how,  but  when  the  act  of  King  William  says,  that  the 
panel  shall  be  returned  by  the  Sheriff,  it  must  mean  the 
Sheriff  qualified  according  to  the  law  of  the  place.  Then 
when  the  act  of  Kmg  William  is  extended  to  Scotland,  must 
it  not  in  like  manner  mean  the  Sheriff  of  the  county  in  Scot« 
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kad?  Sucb  Sheriff  is  no  more  diffiereDt  firom  what  wiis  kitend* 
ed  by  the  statute  of  William,  than  the  Sheriff  of  WesCmore- 
laod«— It  means  the  legal  Sheriff  of  the  county. 

Mr  Jeffrey.'^ThBk,  objection  applies  to  the  argament  on 
the  manner  of  nomination  only :  But  I  submit  that  all  the 
Sheriffs  exislmg  at  the  date  of  the  statute  of  King  William- 
all  the  Sheriffs  existbg  at  the  date  of  the  statute  of  Queen 
Anne«  were  bound  to  be  qualified  in  the  manner  I  have  sta- 
ted. They  were  bound  to  take  the  oath  I  have  stated,  and  held 
their  office,  except  in  the  instance  of  the  hereditary  Sheriff, 
only  from  year  to  year,  and  in  particular  with  regard  to  the 
oath  and  quAMcation  as  to  property.  I  ask  the  learned 
gentleman  to  shew  an  instance  in  which  it  was  found,  tha 
a  Sheriff  n(»ninated  any  how,  was  held  to  be  entidbd  to  act 
any  where,  without  a  compliance  with  the  act  in  those  parli^ 
cidars,  required  in  all  counties  and  cities. 

Now,  the  ol]gection  I  submit  to  youir  Lordships,  is  on  the 
point  of  the  want  of  qualification,  and  the  want  of  the  oatb« 
Thsrt  ift.  an  objection,  that  most  be  avutable  to  me  if  it  is 
ayailable  in  England ;  and  I  say  that  the  answer,  that  you 
must  take  such  a  Sheriff  as  you  can  get  in  Scotland,  does  not 
apply ;  because  they  might  have  taken  the  requisite  oath  from 
the  present  Sheriff  without  requiring  a  new  statute ;  and  be« 
fore  discharging  his  duty,  he  b  bound  to  take  that  oath,  be- 
cause all  parsons  are  bound  to  do  it.  Surely  there  is  nothing 
to  prevent  his  Majesty'^s  appointing,  as  Sheriff,  a  person  qua^ 
lified  in  point  of  property ;  and  therefore,  I  submit,  if  I  oould 
be  heard  in  England,  to  say  a  Sheriff  cannot  act  widiout  being 
qualified,  and  if  he  does  act  without  being  qualified,  that  it 
eannet  be  a  personal  penalty  against  him,  but  his  acts  must 
be  null  in  respect  to  any  interests  vested  in  the  party  on  trial 
for  his  life,  for  whose  behoof  the  qualifications  are  required  : 
For  the  qualifications  surely  were  not  enacted  to  gi*ace  the 
dignity  of  the  office,  or  to  cbmply  with  tiie  caprice  of  the  So^ 
vereign,  but  to  secure  the  rights  of  tile  subject ;  and-  if  the 
Sheriff  acts  witiiout  them,  he  acts  without  warrant  and  autho- 
rity, and  his  actings  are  the  actings  of  an  unauthorised' indivi- 
dual; and,  therefore,  upon  that  ground,  I  submt  to  your 
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Lonbhip  no  answer  has  been  made  to  my  olgeetiooi  and 
that  that  otgecdon,  standing  on  the  authorities  I  refer  to, 
will  disquaUfy  thb  person  from  aeting,  and  will  render  this 
set  nully  of  which  your  Lordship  can  take  no  cognizanoe  on 
toe  present  occasion* 

Lord  Justice  C&rXr^— It  is  clear  to  me,  that  there  is  no. 
dung  in  thu  ohgection,  or  that  the  law»  declaring  the  oourae 
of  proceeding  to  be  pursued,  would  have  been  inoperative. 
It  merdy  dedares,  that  the  form  of  process  shall  be  the 
atme— the  law  the  same— the  manner  of  trial  the  same— 
sDd,  when  we  refer  to  the  statutes  on  treason,  they  require  » 
certam  proceeding  by  the  Sheriff.  Of  course  the  Sheriff  in 
Scotland  must  be  the  person  appointed  to  do  the  duty,  or 
there  could  be  no  proceeding,  for  there  is  no  foundation  in 
law  for  saying  that  the  King  could  establish  a  Sheriff  pro  re 
natL  He  has  a  power  to  nominate  Sheriff^eputes  in  Scot* 
land,  but  no  authority  to  create  a  Sheriff  pro  re  wUa.  What 
was  the  case  widi  r^ard  to  the  county  of  Mid-Lothian  in 
1794,  for  I  will  not  allow  it  to  be  said  the  learned  persons 
on  that  occamon  could  have  shut  their  eyes  to  what  is  said  to 
be  dear  law,  by  sanctiomng  what  there  took  place.  The 
Sheriff  had  taken  no  such  oath  as  is  now  said  to  be  neces- 
sBiy,  nor  had  he  given  surety.  In  short,  he  was  as  much 
disqualified  as  this  Sheriff,  but  that  he  held  some  land  in  the 
eount^«— yet  that  process  went  on,  and  the  Jury  proceeded 
in  those  trials,  and  convicUons  followed,  and  executions.  To 
hdd  this  was  contrary  to  law,  would  be  nothing  short  of  a 
libd  on  that  tribunal. 

Lord  Prendlm^.— According  to  the  argument  of  Mr  Jef- 
frey, the  Sheriff  need  not  obey  the  writ— indeed  all  our  pro* 
ceedings  will  go  for  nothing,  for  we  have  been  travelling 
about  the  country  dcnng  nothing,  and  we  cannot  suppose  the 
I^^dature  so  stidtified  as  to  say  a  proceeding  should  go  on, 
when  it  had  not  provided  the  means  to  take  the  first  step. 

Lard  Chief  Baron  Shepkerd.-^li  this  objection  be  well 
foqnded,  it  is  dear,  ever  rince  the  statute  of  Queen  Anne,  all 
those  who  advised  proceedings  in  England,  as  wdl  as  in 
Scotland,  have  been  under  a  complete  mistake  and  error ;  f<Nr 
if  the  Sheriff  of  Scotland,  qualxfied  as  the  law  of  Scotland 
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ttquupei^  and  appointed  as  the  kv  of  Scotland  sequires  bun 
tpbe,  U  not  to  eiacute  tba  piocesay  tbare  ia  no  ofli^er  known 
to  the  law  of  Scotland  who  ia» 

.  There  may  be  catus  omwuf.— -Let  ua  aee  whether  this 
18  possible,  after  all  that  has  been  done.  In  the  first  place, 
in  the  year  1746,  although  the  persons  who  were  then  taken 
up  were  tried  hi  En^and,  there  were  four  or  five  Coounis- 
sums  issued  to  Scotland.  I  know  there  were,  because  I  have 
seen  the  returns^  and  the  proceedings  under  them.  The 
only  person  who  summoned  the  Grand  Jury  in  Scotland, 
^d  the  same  objection  applies  U>  the  summomng  the  Grand 
Jury,  as  to  the  summoning  the  Pettit  Jury,)  was  the  She- 
riff,, diere  was  no  officer  but  the  Sheriff  to  execute  those  pre- 
cepts. He  did  execute  those  precepts,  and  returned  the 
Grand  Jury,,  and  in  one  county  bills  were  found*  la  the 
other  they  were  not ;  but  it  is  clear  that  at  that  time  it  must 
have  been  Tery  well  oonridered,  because  the  very  intention  of 
issuing  those  commissions  was  for  the  purpose  of  having  the 
tnils  found,  in  order  to  proceed  to  outlawry  upon  them.  In 
^1^  the  year  1746,  there  were  one  or  two  commissions  into  Scot- 
%Jand— no  other  person  or  character  to  execute  the  process 
but  a  Scotch  Sheriff,  constituted  according  to  the  law  of 
Scotland ;  and  that  this  character  was  considered  a  proper 
diaracter  to  execute  the  process,  is  pretty  dear ;  for,  in  the 
rrign  of  George  the  Second,  an  act  was  passed  to  insdtute 
certain  proceedings  to  pursue  persons  to  outlawry ;  and  the 
Sheriff  of  Scotland  (who  is  coupled  with  steward)  is  de^g* 
nated  as  the  officer  to  execute  the  capias^  the  eojigent,  and 
all  the  other  prooee£ogs  created  by  that  statute. 

There  is  another  observation  to  be  made^  by  which  it  ap- 
pears that  the  C<Hurts  here  have  been  acting  illegally,  if  this 
d>jection  is  valid.  Who  executes  the  process  of  the  £zche« 
quer?  The  Sheriff— 4he  Sheriff  who  is  named  in  the  statute; 
but  if  that  does  not  mean  Sheriff  quafifiod  according  to  the 
law  of  the  fdaoe  where  be  acts,  but  Sheriff  according  to  the 
law  of  England,  from  the  6th  Anne,  there  has  not  been  a 
eapiaa  from  the  Exchequer  that  has  been  well  executed.  It 
is  not  possible  that  tb^  legislature,  at  the  time  this  act  pass^ 
ed,  did  not  look  at  the  Sheriff  d^/ado  as  the  im>per  person. 
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'  Ic  ktrtie^ailiMi  been  sMed,  that  in  England  there  are  A 
great  rmetj  of  Ifterifs.  The  hereditary  Sheriff  in  West- 
mofdand,  and  fbimarly  in  Scotland,  all  cf  them  were  here- 
<fitai79  irfaidi  was  changed  bj  the  statute  of  George  the 
Seoond.  The  Sheriffs  of  Bristol,  London,  Norwich,  and 
Buoiy  other  pkoes,  are  constituted  quite  of  dil^nt  torts  of 
peraoos  and  classes  of  men,  from  the  Sherift  of  counties  in 
England ;  and,  therefcHre,  whatever  is  the  qualification  of  the 
Sherifis  of  counties  in  England,  the  only  question  is  in  ete* 
cudng  the  precepts  in  the  law  of  high  treason,  or  any  other; 
whether  the  precept  be  a  precept  directed  to  the  Sheriff  as 
Sheriff  to  execute  it  I  confess,  therefore,  I  have  not  the 
slightest  doubt  this  is  not  a  valid  objection. 

Lord  Chief  ConmisHcner  Adam.'^l  would  not  say  a  word 
OB  this  subject,  after  the  able  manner  in  which  it  has  been 
treated,  were  it  not  that  I  think  the  whole  law  on  the  subject 
may  be  derived  from  an  accurate  view  of  the  two  acts.  With 
rqpurd  to  the  act  of  Anne,  I  agree  that  that  transfers  the  law 
of  England,  as  to  treason,  to  Scotland,  and  with  it  all  the 
relations  of  the  act;  then  that  brings  it,  in  my  opinion,  to 
the  Gonttderadon  of  the  terms  of  the  act  of  William  IIL, 
that  the  prisoners  *^  shall  have  a  copy  of  the  panel  of  the 
Jurors  who  are  to  try  them,  duly  returned  by  the  Sheriff, 
and  ddivered  unto  them,  and  every  of  them  respectively,  two 
days  before  they  shall  be  tried  for  the  same.^  Now,  so  stood 
the  law  at  the  time  the  act  of  Queen  Anne  passed,  what  had 
the  l^pslature  to  contemplate  P  It  had  to  complete  the  law 
of  England — Sheriffs  created  by  the  Duke  of  Norfolk-^by 
the  King— by  the  people,  and  by  local  jurisdiction.  Then 
what  was  the  legislature  to  do  when  it  transferred  the  law  to 
Scotland,  at  that  time  under  the  hereditary  jurisdiction,  but 
to  suppose  that  that  office  was  referred  to  the  officer  known 
by  that  name  ?  Accordingly,  antecedent  to  the  year  1746, 
the  Sheriff-hereditary,  the  Sheriff  who  executed  for  him,  his 
deputy,  would  execute  tlus  wammt  in  the  cases  stated.  Now, 
once  that  act  passed,  we  have  Sheriffs  of  a  diflerent  descrip- 
tion, nominated  by  the  King,  with  certain  qualificatibns 
which  entitle  them  to  be  so  nominated-— those  qualifications 
are  not  unpeached  in  any  way ;  then,  the  question  b,  whether 
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the  SheriiSs  of  this  county,  or  any  other  county,  who  are  to 
act  under  this  Commission  of  Oyer  and  Tenmner,  have,  or 
have  not,  acted  regularly  in  the  discharge  of  their  duty,  in 
the  character  of  Sheriff;  for  that  is  all  that  is  requiat^ ;  how 
that  Sheriff  is  to  be  constituted,  is  not  stated  by  the  l^;isla. 
ture.  Upon  these  grounds,  I  am  of  opinion,  there  is  no  rea- 
son to  admit  the  challenge  to  the  array. 
.   JUnrd  GiUks,^^!  am  of  the  same  opnion* 

Lord  Advocate.— My  Lord,  we  will  proceed  first  mth  the 
trial  of  Andrew  Hardie. 

Mr  Jeffrey.— MjljotAy  I  amnotgobgtoaigueapobt; 
but,  that  not}^ng  may  be  lost  sight  of,  though  it  has  not 
been  argued  formally,  I  beg  leave  to  state,  that  it  may  ap- 
pear, that  I  request  the  Crown  will  challenge  before  the 
prisoner,  and  assign  the  cause  of  diallenge  before  they  do  it. 
I  know  they  are  not  likely  to  do  it,  but  I  make  the  request. 
I  wish  also  to  make  another  statement ;  I  observe  that  the  Ju« 
rors  are  required  to  state  their  qualifications  as  to  property ; 
now,  there  is  another  question  which  I  should  like  to  have 
put  at  the  same  time,  I  should  like  to  know  when  thqr  were 
summoned,  and  where  they  were  summoned ;  when  they 
were  summoned,  may  afford  an  objection  under  the  statute  of 
William  and  Mary,  which  requires  that  the  Jury  shall  be 
summoned  six  days  before  the  triaL  I  think  it  will  save 
troubling  other  persons  if  the  derk  asks  the  question ;  I  shall 
ask  it  if  he  does  not 

Mr  Serjeant  Huttock^—^or  the  purpose  of  saving  time, 
I  object  to  this  course  of  proceeding.  That  act  of  Parliament 
is  not  law  now ;  I  believe  it  has  expired,  or  if  it  be  in  exiat- 
cnce,  it  is  nothing  to  the  prisoner  when  the  Jury  is  sum* 
moned.  It  may  be  a  matter  of  excuse  to  the  Juror,  that  he 
has  too  short  a  notice  to  come ;  but,  in  point  of  law,  it  will 
be  found,  I  believe,  that  it  is  merely  a  ground  upon  which 
the  Juror  may  say  to  the  Court,  I  was  only  summoned  last 
night,  or  the  day  before.  It  will  be  found,  on  minute  in«. 
vestigation,  or  tracing,  which  my  learned  friend  has  not  aa 
opportunity  of  doing,  that  that  act  expired  about  the  mid^ 
die  of  the  reign  of  George  the  Second. 
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Mr  Jeffhif^^To  that  point  I  am  not  prepared  to  speak. 
I  find,  in  the  most  recent  books,  that  it  is  mentioned  as  an 
existing  statute,  for  which  I  must  refer  to  the  wisdom  of  the 
Court,  whom  I  must  take  leave  here,  as  well  as  in  every 
other  matter,  to  connder  as  my  asastants.  I  cannot  argue 
that  pcnnt,  because  I  am  not  aware  how  the  fact  is,  except 
from  seeing  it  stated  in  books  of  authority,  into  which,  within 
a  short  time,  I  have  had  an  opportunity  of  looking ;  but  if  it 
is  required  that  Jurors  should  be  summoned  ax  days  before 
the  period  of  appearance,  that  is  an  objection  which  the  prt«> 
soner  is  entitled  to  inast  on ;  for  if  they  are  not  duly  summon* 
ed  according  to  law,  then  they  are  not  summoned  at  all.  I 
may  mention,  in  point  of  fact,  Mr  Chitty^s  Discourse  on  Cri» 
minal  Law^  where  it  is  stated  to  be  a  statute  in  observance 
St  the  present  mqment ;  and,  if  it  is  in  force,  it  requires 
that  they  shall  be  summoned  six  days  before  the  day  of  ap. 
pesnmoe ;  it  is  not  merely  to  be  said  they  disregard  the  sum- 
moos,  but  they  are  not  duly  summoned  at  alL  If  a  person 
diuses  to  appear  without  any  dtadon  or  exhibition  to  him 
ikf  authcxity,  the  Crown  may  put  him  in  the  list,  and  on  the 
Juiy  at  once. 

Lord  iV^tfidmtif— You  must  have  a  list  of  the  Jury,  you 
know. 

Mr  Jefff^j-^I  apprehend  the  want  of  the  regular  mode 
of  summoning  is  a  drfect  of  which  the  prisoner  may  take  Uie 
benefit ;  and  I  do  humbly  submit  that  a  statutory  enactment 
is  not  to  be  held  to  be  made  to  provide  against  the  smallest 
or  the  most  unlikely  thing  of  any  to  happen  The  summons 
is  a  thing  required  ew  necessitate  ;  and  if  he  is  not  duly 
summoned,  he  is  not  summoned  at  alL  I  submit,  under 
these  ctrcumstances,  I  cannot  speak  to  the  point  of  the  ex- 
piration of  the  statute ;  but,  if  it  subsists,  I  apprehend  I  am 
entided  to  have  the  benefit  of  it.  The  act  is  the  7th  and  8th 
William  and  Mary. 

Lotrd  Chief  B  ran  Shqjherd.— 'There  is  a  qualification  in 
the  5th  section,  and  I  wiU  tell  you  what  I  understand  by  it« 
There  are  certain  writs  in  England  which  have  a  certain 
number  of  days  between  the  teste  and  the  return— writs  from 
the  King^s  Bench ;  other  writs  require  no  interval,  such  as 


precqpte  fbr  Jurifis  for  gaoUeliverj,  and  also  preoeptafor 
Juries  at  a  searion  of  Oyer  and  Tenmner ;  and,  in  the  7ili 
and  8th  of  William  and  Maxy,  there  is  a  proviso^  that.no^ 
thing  in  that  act  shall  extend  to  any  writs  or  preoepto,  except 
where  there  are  six  days  between  the  teste  and  the  return* 
Now,  these  precepts  for  Oyer  and  Terminer,  and  gaol-de* 
Uveries,  have  six  days  between  the  teste  and  the  return ;  but 
yet  that  statute  has  always  been  understood,  I  bdieve,  no! 
to  ex  tend  to  any  casesj  except  where  it  was  necessary  to  have 
tax  days.  Now,  if  the  nx  days  were  imperative,  every  re*- 
turn  in  England  would  be  erroneous,  because  they  are  rom 
turned  instantly.  So,  in  the  Crown  Office,  the  writs  for 
Oyer  and  Terminer,  as  well  as  in  gaol-deUvery,  have  no  ne* 
oessary  interval  between  the  teste  and  the  return ;  beades 
which,  there  is  another  thing,  that  statute  of  King  William 
certably  has  expued ;  and  I  do  not  wonder  at  a  person  be* 
ing  misled,  because^  in  the  margin  df  Ruffhead,  you  will 
find  a  note,  that  it  is  continued  by  the  6th  Greorge  I^  and 
by  a  statute  of  George  IL  But  that  b  not  so ;  the  first  act 
passed  fur  three  years ;  it  was  continued  by  the  statute  of 
Queen  Anne,  and  by  a  statute  of  George  I.,  for  anotheK 
certain  time ;  but  the  statute  of  George  II.,  which  ia  sup- 
posed further  to  condnue  it,  is  perfectly  silent  on  the  sub. 
ject ;  and,  in  consequence  of  the  efflux  oftime,  the  statute 
is  gone.  Even,  if  it  were  not  so,  the  qualification,  at  the 
latter  part  of  the  statute,  would  shew  that  the  serving  the 
Jury  six  days  before  only  extends  to  cases  where,  by  law,  a 
certain  number  of  days  are  necessary  between  the  teste  and 
the  return  of  the  writ ;  and,  upon  that  practice,  for  the  lasl 
thirty  years,  in  the  Crown  Office,  they  have  all  proceeded. 

Lord  President^^^lt  was  a  temporary  statute,  and  expired 
of  itself,  if  it  was  not  renewed. 

Lord  Chirf  Baron  ShephcriUr-BeMeB  that,  I  thbk  il 
would  only  be  an  objection  for  the  Juror  himself.  In  the  sta- 
tute of  Westminster,  Jurors  are  excused  for  certain  causes ; 
and  it  has  been  decided,  for  ages,  that  such  as  these  are  ob* 
jections  for  the  Juror,  but  not  a  ground  of  challenge  Sot  the 
prisoner. 
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7%e  Jurors  relumed  bjf  AeSker^wen  eaiOed  cMr^  mkM 
theJbBowingi 


Sir  Samuel  Stitiiiigi  Bttone!,  on  accomit  of  bdag  •  pHiO* 

ting  advocate. 
Thomas  Graham  Stirlmg,  Esq.  on  account  of  illneaa. 
John  Akxander  Higg«n8»  Esq.  on  aooooni  of  iOnaai* 
Alexander  Riddell,  coppar-amitfay  on  aoooont  of  deafiMU. 
John  Walker,  gantkniBy  on  account  of  being  in  die  wk^ 

Mb. 
Thomas  Traquafar,  wiigbty  on  acoeont  of  deaflieaBk 
John  Baiid,  Esq.  on  account  of  absence  in  London* 
John  Cook,  meichant,  on  account  of  age; 
James  Potter,  wood-merchant,  on  account  of  age. 
John  Campbell,  Writer  to  the  Signet,  on  account  of  hmg 

the  partner  to  the  i^at  for  the  prosecution. 
Robert  Muixhead,  Esq.  on  account  of  illness. 
John  Forrester,  not  properiy  described  in  the  pand* 
John  Clack,  gentleman,  on  account  of  illness. 
William  Oswald,  on  account  of  age. 
Robert  Gk>w,  gentleman,  on  account  of  illnsik 
James  &nith,  Esq.  on  account  of  illness. 
James  Cuningham,  as  being  Lieutenant^Colonel  of  the  StJ^> 

lingshire  militia,  then  on  duty. 
David  M^Lew,  gentleman,  on  accouilt  of  age. 
Joseph  Douglas,  gentleman,  on  account  of  illness; 
Thomas  Kidston,  on  account  of  deafness  and  illness. 
WSliam  Russel,  portioner,  on  accolint  of  absence  at  the  dme 

the  summons  was  senred. 
Charles  Lenox  Camming,  Esq.  lumng  left  the  county  before 

the  suminona  was  served. 
Patrick  Doig,  Esq.  as  b^g  a  medical  prsctitkmer. 

The  Jurors  who  answered  to  their  name^  were  again  caOed 

ooeTm 

Thomas  Dundas,  of  Canonhall,  Esq.«-chat]enged  by  the 
prisoner. 
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Andrew  HttUoD,  writer«-8irorD. 

James  Bryoe,  boobdlen— «wioni. 

James  Wright^  mkep— sworn. 

James  Forman,  bookselleiuHdiaUe^ged  by  tlie  prisoner* 

Akxander  WSaMj  carpetwiaamifiirturer*— swam. 

Alexander  Smith,  of  Canglor,  Esq.— chaUeoged  by  the  pri- 

soner. 
Daniel  M^Ewan,  grooer— challenged  by  the  prisoner. 
ITt^lliam  M'Fariane,  bdkawHiwom. 
John  Thompson,  caipet^nanufactnrer  ■  challenged  by  the 

pnscmer. 
John  Biidi,  gentleman— challenged  by  the  prisoner. 
Andrew  Neilson,  gentleman— challenged  by  the  prisoner. 
Robert  Young,  carpet-mnnnfacturerw-challct^gcd  by  the  pri. 

soner. 
Vlllliam  Glas,  timber-mochant— sworn. 
Robert  Gillies,  tanner— challenged  by  the  prisoner. 
Allan  Johnston,  architect— eworn. 
Robert.Hill  Winter— challenged  by  the  prisoner. 
Alexander  Bowie^  mason— sw<»n» 
James  Reid,  timber-mecdiant-i-swom. 
IWlUiam  Tumbull,  gentlemanp— challenged  by  the  prisoner. 
John  Cusine,  gentleman    challenged  by  the  priscmer. 
John  McDonald,  grocer— challenged  by  the  prisoner. 
Henry  Johnston,  of  Meadowbank,  Esq^— challenged  by  the 

prisoner.  ^ 

John  Bauchop^  of  Bqgend,  gentleman— challenged  by  the 

prisoner. 
Jdin  Stewart,  of  Ccarntoim,  portioner— eworD« 
John  Graham,  Esq.  of  Myothill— challenged  by  the  pri- 


Thomas  Jarvie^  of  Bisk,  gentleman— challenged  by  the  pri- 
soner. . 

Peter  Littlgobn,  of  Clifford^Park,  gentleman— challenged 
by  the  prisoner. 

John  Burd,  of  Seafield,  Esq.— sworn. 

John  Wilson,  carpet-manufactiuer— sworn. 

The  Crown  made  no  challenges. 
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Ths  Jvfty. 

AMJDasw  HuTTOH,  Allah  JoHKtToir, 

Jamrs  Bmycs,  ALxxAmuut  Bowik» 

Jambs  Wbioht,  Jaueb  Keib, 

Albxanbxa  Wil80k»  John  Stewabt, 

William  MTaklahx,  Johm  Bubd, 

William  Glas,  Jouk  Wilbom. 

Lord  PrtiidefU.''^I  have  to  announce  to  all  peraoQB  con- 
oemed,  that  no  part  of  the  proceedings  on  this  trial,  (and 
noie  especiaUj  the  speeches  of  the  counsel,)  and  no  part  of 
the  evidence  be  published,  till  this  and  all  the  trials,  in  this 
and  the  other  counties  included  in  this  Commission,  be  brought 
to  a  conclusion,  otherwiae,  the  severest  punishments  that  this 
Court  can  inflict  ^ill  be  pronounced  agmnst  them.  It  is 
essential  to  justice ;  for  it  is  in  vain  that  witnesses  are  shut 
up^  if  they  can  read,  the  next  day  in  the  newspaper,  what 
has  been  said  by  others  in  Court ;  therefore,  let  all  persqjos 
take  care  what  thej^  are  about,  for  the  severest  punishment 
will  be  inflicted  upon  thenu 

The  Jury  were  charged  with  the  prisoner  in  the  usual 
lonn. 

The  Indictment  was  opened  by  Mr  Hors. 

Lord  Advocaie^-^Msj  it  please  your  Lordships,—- Gtotle- 
men  of  the  Jury,— After  much  unavoidable  dday,  we  have 
at  last  arrived  at  that  important  stage  of  our  proceeding 
when  one  of  the  parties,  against  whom  the  Grand  Jury  of 
this  county  has  found  a  true  bUl,  for  the  crime  of  High  Trea* 
Mm,  is  placed  in  the  hands  of  a  Jury  of  his  country,  to  have 
his  guilt  or  innocence  by  them  decided  on. 

Grentlemen,  much  as  it  was  to  be  wished  that  these  trials 
should  haye  sooner  followed  the  occurrences  which  occaacmed 
th«n,  it  is  at  least  satisfactory  to  think  that  the  person  at  the 
bar  will  suffer  no  injury  by  the  delay;  because  this  will  be 
admitted,  that  these  trials  have  come  on  at  a  moment  when 
notlung  cosmected  with  the  state  of  the  country,  such  as 
eristed  at  the  period  when  those  events  to  which  I  have 
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alluded  occurred,  and  which  might  be  presumed  likely  to 
influence  the  minds  of  th^  Judges,  is  at  all  felt— The  country 
is  now  perfectly  tranquil,  and  you  are  consequently  placed 
in  drcutnstances  which  must  enaUe  you  fairly  to  discuss 
the  case  between  the  prisoner  and  the  Crown.  A  part  of 
this  delay  has  been  occasioned  in  going  through  the  neces- 
sary forms,  in  whidi  this  Court  has  been  occupied  nearly 
thiee  weeks,-^(Mrms  which  may  appear  tedious  and  unaviul- 
ing,  but  which  are  of  importance  for  securing  that  great  ob- 
ject, namely,  a  fair  and  impartial  trial  to  the  person  now  at 
j^ur  bar. 

Gentlemen,  it  must  f<Mrm  a  pleanng  refleetion  to  obsenre, 
that,  in  our  sistw  country,  whence  we  borrow  this  brandi  of 
eur  law,  infinitely  more  padns  is  bestowed  in  securing  to  the 
primmer  the  means  of  a  fair  trial,  in  the  case  of  high  treason, 
than  of  my  other  ofience.  The  prisoners  are,  by  the  sta- 
tute of  Tth  of  King  William,  entitled  to  be  furnished  with  a 
copy  of  the  indictment  at  least  ten  free  days  before  they  can 
becalled  upon  to  plead :  they  are  entitled,  at  the  same  time, 
to  be  furnished  with  a  list  c^  the  Jurors  who  are  to  judge 
between  them  and  their  country,  and  of  the  witnesses  who 
are  to  prove  the  case.  It  is  declared  further,  that  ererf 
overt  act  shall  be  proved  by  two  witnesses ;  and,,  finally,  they 
are  entitled  to  what  no  other  persons  have  the  advanti^  c^, 
namely,  counsel,  not  only  to  plead  points  of  law,  as  occurs 
in  other  cases  in  England,  but  to  speak  to  the  whole  facts 
of  the  case,  as  exhibited  against  them.  These  advantage^ 
Gentiemen,  may  look  small  in  our  eyes,  who  are  accustomed 
to  see  them  applied  to  every  case  in  tiiis  part  of  the  kingdoin ; 
but,  in  two  respects,  even  here  these  prisoners  have  an  advan- 
tage :  they  have  the  advantage  of  challenging,  without  cause, 
the  Jurors  who  are  to  judge  of  their  case ;  and  thus,  in  some 
manner,  to  have  a  Jury  of  their  own  choice.  There  is  anoAer 
advantage  they  possess,  in  which  I  greatly  rejoice;  they  can 
be  put  on  their  trial  solely  in  consequence  of  the  verdict  of  a 
Grand  Jury  of  thdr  country.  In  ^is  part  of  the  kingdonr, 
you  know,  the  right  to  determine  who  shdl  be  prosecuted, 
is  vested  with  the  officers  of  the  Crown ;  and,  though  it » 
satisfactory  to  know,  that  no  complaint  has  ever  been  stated 
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that  called  for  trial  baviag  been  omitted,  yet  my  learned 
friend*  will  concur  with  nie  in  feeling  that  it  is  most  satisGu^- 
toiy  to  us,  thAt  of  that  responsibtlity  we  are,  in  the  present 
instance,  relieved ;  and  that,  in  this  case,  it  has  been  kft,  not 
to  us,  but  to  a  Jury  of  this  county,  to  decide  how  far  there 
are  grounds  of  accusation.  This,  you  will  ob^rve,  is  tb^ 
only  thing  that  has  been  found  by  the  Grand  Jury  ;  they 
have  merely  found,  from  the  evidence  before  them,  that  there 
are  grounds  to  put  the  man,  now  at  the  bar,  on  his  trial ;  they 
have  not  found  grounds  for  his  conviction ;  on  this  point  it 
isyoicr  dutjT  now  to  decide. 

Gentlemen,  in  most  cases,  into  which  I  have  glanced,  of  • 
iaakr  nature,  I  have  seen  it  usual  for  the  counsel,  in  my 
atuatimi,  to  point  out  to  Juries  the  great  importance  of  the 
duty  they  have  to  discharge,  and  the  necessity  ci  banishmg 
fioDL  th^  minds  every  thing  they  have  heard  out  of  doors, 
and  every  thing  that  can  influence  their  judgipents,  but  the 
evidence  they  shall  hear*  I  conceive  such  observations  are 
ttonecessary  to  you  who  have  been  before  Jury-men.  Though 
oar  forma  are  English,  and  the  law  is  of  that  description, 
yet  the  rules  by  whidi  you  are  to  be  guided  are  the  same  in 
this  as  in  other  cases.  You  are  to  judge,  from  the  evidence, 
of  the  guilt  or  innocence  of  the  party ;  you  are  to  ^ve  him 
all  the  benefit  of  doubt,  if  the  case  comes  to  a  pomt  of  doubt ; 
on  the  other  hand^  if  you  are  satisfied,  from  the  evidence, 
that  guilt  is  brought  borne  to  this  individual,  it  will  be 
your  duty  to  find  a  verdict  sudi  as  will  be  satisfactory  to  the 
country,  and  eonaistent  with  the  evidence  so  laid  before  you. 

Gentlemen,  it  is  my  duty,  and  it  is  a  proceeding  that  does 
not  occur  in  general  in  our  trials,  as  Crown  Counsel,  to  ad. 
dreas  the  Jury  at  this  period  of  our  proceeding ;  perhaps^ 
however,  this  is  not  unuseful,  because  it  often  occurs  in  our 
trials  that  the  Jury  are  uncertain  to  what  points  to  direct 
their  attemion.  Knowing  the  scope  of  the  evidence  is  a  mat* 
ter  which  cannot  fail  to  be  of  advantage,  and  this  bdng  a 
point  which  is  regulated  in  the  sister  country,  it  must  be  ob- 
aervedon  this  occasion*  It  is  my  duty,  therefore,  to  state  to 
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you  shortly^  the  law^  as  apjjicabfe  to  this  case,  and  the 
fiicts  whidi  we  propose  to  instruct  in  support  of  it 

Gentlemen,  the  indictment  which  has  been  read  contuns, 
as  has  been  stated  to  you,  four  different  counts  or  charges ; 
two  of  those  are  founded  upon  a  very  ancient  statute  of  S5th 
Edward  IIL,  cap.  2;.  the  other  two  are  founded  upon  a 
more  modern  statute,  namely,  of  the  d6th  George  III.,  cap. 
7.  This  last,  however,  is  generally  considered  as  not,  in 
truth,  making  any  alteration  in  the  law  of  treason,  but  merdy 
declaring  certain  acts  to  be  treason,  which,  under  the  former 
act,  were  overt  acts  of  treason ;  in  fact,  however,  the  four 
counts  amount  to  two  charges,-— the  one,  that  the  prisoner 
was  guilty  of  certain  acts  inferring  his  determination  to  ima- 
g^e  or  compass  the  death  of  the  King,-— the  other,  that  he 
was  guilty  of  leyjring  war  against  the  King. 

Gentlemen,  in  stating  the  law  to  you,  upon  the  subject, 
as  applicable  to  the  present  case,  I  certainly  have  to  regret 
that  time  has  not  permitted  the  learned  Judge,  now  prending, 
to  comply  with  the  wish  of  the  Grand  Jury  of  Stirling,  in 
giving  to  the  public  his  Charge  to  that  Jury  \  for,  if  that  had 
been  in  your  hands,  it  would  have  relieved  me  fircmi  saying 
any  thing  on  the  subject ;  as  you  there  would  have  seen  the 
law,  with  respect  to  this.crime,  explained,  in  all  its  bearings, 
in  a  manner  that  could  not  fail  to  cany  conviction  and  satis- 
faction to  your  minds ;  that,  however,  not  yet  being  accom- 
plished, I  am  under  the  necesnty  of  stating  to  you  what  I 
understand  to  be  the  law,  as  applicable  to  the  present  case. 

Gentlemen,  with  respect  to  the  first  of  these  offences, 
charged  against  the  prisoners,  namely,  oompasong  and  ima« 
g^ning  the  death  of  the  King,  I  am  unwilling  to  enter  on  it, 
because  I  am  of  opinion  that  the  charge  against  this  indivi* 
dual  comes  more  distinctly  under  the  second  head,  namely, 
that  of  levying  war  against  the  King,  in  his  realm.  With 
respect  to  the  first  charge,  G^ntiemen,  that  of  compassing 
or  imagining  the  death  of  the  King,  you  must  well  know, 
that,  in  the  case  of  individuals,  a  capital  sentence  does 
not  follow  in  the  case  of  homicide^  unless  the  person  be  ac- 
tually killed ;  but  standing  in  the  high  situation  which  the 


IM 

Soreragn  of  these  dotnittiont  oociipies,  the  law  has  been 
caieful  to  guard  his  penon,  by  aSSHdiog  it  spedal  protection, 
and  has  made  the  mere  intention,  or  plannbg  to  take  awaj 
the  life  of  the  King,  equal  to  the  actual  murder  in  the  com- 
mon case ;  provided  always  that  such  intention  be  proved  by 
actsy—because^  the  mere  intention,  if  kept  in  a  man^s  own 
breast,  cannot  be  cognizable  in  this  world,  or  by  any  human 
tribunal ;  but  when  such  intention  is  made  apparent  by  act, 
the  law  declares  it  treason,  though  unaccompanied  by  the 
death  of  the  Eing«  Gentlemen,  by  the  construction  of  all 
the  lawyers  whose  authority  is  listened  to  in  England,  this 
is  not  confined  to  the  actmd  imagination  to  put  th^  King 
to  death ;  but  it  applies  to  every  attempt  indirectly  by 
which  that  life  may  be  put  in  danger ;  to  all  attempts  agunst 
the  government  of  the  country ;  for  every  one  must  fed  how 
impossible  it  b  to  carry  into  effect  any  proceeding  having  for 
its  cbject  the  overthrow  of  the  government  of  the  country, 
without  putting  the  King^s  life  in  peril;  and  accordingly  it 
has  been  held,  that  a  conspiracy  of  this  description  does  itself 
coostituteanactofima^ning  the  death  of  the  King;  in  con. 
firmation  of  which  it  may  be  known  to  some  persons  here, 
that  in  our  own  country,  about  twenty-six  years  ago,  two 
persons,  of  the  names  of  Watt  and  Downici  were  tried  at 
Edinbuxgh,  and  one  df  them  executed  for  a  conspiracy  to 
overturn  the  government,  which  was  held  to  amount  to  a 
compassing  the  death  of  the  King. 

Grentlemen,  I  say  I  am  unwilling  to  dwell  on  this  part  of 
the  charge,  because,  in  truth,  when  I  state  to  you  that  the 
nature  of  this  charge  is  to  apply  to  an  actual  violent  attack 
by  men  in  arms  against  the  King'^s  forces,  it  is  needless  to 
pniong  the  discussion  regarding  the  imagining  the  death 
of  the  King ;  I  must,  therefore,  direct  your  attention  to 
the  other  part  of  the  case,  namely,  levying  war  agmnst  our 
Lord  the  King  in  his  realm.  It  is  under  that  charge  that  I 
conceive  the  facts  that  I  am  to  state  most  distbctly  and  dear- 
ly come  ;  and,  therefore,  I  shall  very  shortly  direct  your  at- 
tention to  that  count 

Gentlemen,  to  con  stitute  this  charge,  it  is  necessarythat 
two  things  should  be  made  out  to  you  by  the  overt  acts»   In 


the  first  i^ace,  that  a  war  has  been  levied;  and,  in  the  second 
place,  that  that  war  has  been  against  the  King;  because, 
if  the  war  or  attack  shall  be  of  a  private  nature,  not  for  a 
general  purpose,  but  connected  with  a  private  grudge  of 
any  kind,  that  is  not  levying  war  against  the  King.  Gentle- 
men, that  attacking  the  King^s  forces  by  aims  is  neeessa- 
rily  a  levying  of  war  against  the  King,  is  a  piopoeitioQ 
which  must  be  so  apparent  to  the  good  sense  of  every  man 
who  hears  me,  that  if  I  were  to  dwell  on  that  subject,  I 
should  deservedly  fall  under  your  censure.  I  need  hardly 
quote  authorities  to  support  a  proposition,  which,  if  it  were 
not  law,  there  seems  to  be  an  end  of  all  law  of  treason. 
Foster  says, — ^  Attacking  the  King^s  forces,  in  apposUicm 
to  his  authority^  upon  a  march  or  in  quarters,  is  levying 
war  against  the  King.^  If,  then,  I  can  make  out  the  faict, 
that  the  prisoner  at  the  bar  did,  while  in  arms,  accompanied 
by  others,  attack  the  King^s  forces,  in  opposition  to  his 
authority,  there  can  be  no  doubt  that  this  was  levying  war 
against  the  King. 

It  is  not  necessary  for  my  purpose,  but  it  may  illustrate 
the  matter,  to  mention,  in  the  second  place,  that  it  is  not  re- 
quisite even  to  constitute  a  legal  levying  of  war,  that  there 
shall  be  a  poutive  attack  upon  the  King'^s  forces;  if  there 
shall  be  an  insurrection  with  a  view  to  that  attack,  if  all  pre- 
vious proceedings  are  arranged  for  the  attack,  the  fact  of 
the  individuals  not  persevering,  does  not  alter  the  case.  Ac- 
cordingly the  same  author  that  I  have  quoted  mentions  upon 
this  subject,  ^*  Insurrections  for  redressing  national  grie- 
vances, or  for  the  expulsion  of  foreigners  in  general,  or  In- 
deed of  any  single  nation  living  here  imder  the  protection  of 
the  King,  or  for  the  reformation  of  real  or  ima^ary  evils 
of  a  public  nature,  and  in  which  the  insurgents  have  no  spe- 
dal  interest,  risings  to  effect  those  ends  by  force  and  num* 
bers,  are,  by  construction  of  law,  within  the  clause  of  levy- 
ing war ;  for  they  are  levelled  at  the  King^s  crown  and  royal 
dignity  ;^  and  accordingly,  Glentlemen,  in  the  course  of  a 
set  of  trials  which  occurred  at  Derby,  copies  of  which  are  on 
the  table,  and  which  were  conducted  by  a  learned  Judge^ 
now  on  your  bench,  persons  were  convicted  and  executed  for 
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levyiiig  war,  where  tha  fMt  was  onlj  an  inaurreodon  to  levy 
irar,  and  wbere  die  individuals  ccmcemed  took  fright,  and 
did  not  dniae  to  meet  the  troops  sent  against  them ;  there, 
iriiere  there  was  no  actual  attack,  still  the  insurrection  bong 
complete,  the  purpose  bang  dear,  that  was  held  a  levying 
of  war  against  the  Sang,  and  the  persons  suffered  accord- 
ingly. 

Now,  Gentlemen,  as  this  is  the  nature  of  levying  war,  so 
levying  war  must  be  agmnst  the  King,— 4hat  is,  against  the 
King  personally,  or  against  his  government  or  constituted 
authorities,  the  purpose  must  be  a  general  one,— nothing 
private,  nothing  unconnected  with  the  general  government 
of  the  country ;  but  if  it  be  intended  against  the  King  per- 
MHially,  that  is  a  certain  treason :  to  attack  the  King  person- 
aUy,  or  bis  troops,  which  is  the  same  thing,  is  a  direct  attack 
en  the  King ;  but  it  may  be  an  indirect  attack  on  the  King, 
if  it  attacks  his  government ;  and  of  this  you  have  a  recent 
example  in  the  case  of  Thistlewood,  where  the  persons  were 
convicted  of  levying  war  against  the  King,  for  doing  what  P 
for  an  attempt  to  put  to  death  his  ministers.  That  was  an 
attack,  not  upon  the  King  personally,  but  upon  his  govern^ 
nient;  and,  as  such,  it  was  ruled  by  all  the  Judges  of  Eng* 
land,  that  it  amounted  to  the  crime  of  treason,  by  levying  war. 

Gentlemen,  I  really  feel  unwilling  to  dwell  upon  these 
particulars,  because  the  case  which  I  have  to  state  to  you  is 
of  so  ^mple  a  nature^  and  depending  on  so  remarkable  an 
occurrence,  that  to  take  up  your  time  in  commenting  on  all 
the  oonstmctive  treasons,  would  be  a  waste  of  your  induU 
gence ;  therefore,  under  the  conviction  that  it  cannot  be  dis- 
puted, or  denied,  that  a  party  of  the  subjects  of  this  country, 
who  shall  dare  to  arm,  and  present  themselves  so  armed,  to 
lenst  the  military  authority  of  this  country,  with  a  view  to 
overturn  the  government  of  the  country,  is  treason^ — I  say, 
under  the  conviction  that  no  person  wUl  dispute  that  to  be 
the  law,  I  shall  now  direct  your  attention  to  the  facts  of  the 
ease  which  I  expect  to  {Ufove,  in  order  to  convince  you  that 
this  unfortunate  individual  has  been  guilty  of  the  act  to 
which  I  have  alluded* 

-  Before  I  do  this,  I  would  just  make  one  observation^ 
namely,  that,  while  it  is  usual  that  the  indictment  should 
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spedfy  ETariety  4if  overt  acts,  m  support  of  the  diarge»  it  is 
not  necessary  that  I  should  prove,  to  your  satisfiusUoiiy  oB 
the  overt  acts.  Bfr  Justice  Foster  says,  in  page  194^  ^<  In 
every  indictment  for  this  spedes  of  treason,^  that  b,  oompess- 
ing  the  death  of  the  lang,  '<  and  indeed  for  levying  war, 
or  adhering  to  the  King'^s  enemies,  an  overt  act  must  be 
alleged  and  proved.  For  the  overt  act  is  the  charge  to  which 
the  prisoner  must  apply  his  defence.  But  it  is  not  necessary 
that  the  whole  detail  of  the  evidence  incended  to  be  given 
should  be  set  forth ;  the  common  law  never  required  this  ex- 
actness, nor  doth  the  statute  of  King  William  require  it  It 
is  8u£5dent  that  the  charge  be  reduced  to  a  reasonable  cer- 
tainty, so  that  the  defendant  may  be  apprised  of  the  nature  of 
it,  and  prepared  to  ^ve  an  answer  to  it  And  if  divers  overt 
acts  are  laid,  and  but  one  proved,  it  will  be  suffident,  and  the 
verdict  must  be  for  the  Crown ;  and,  therefore,  where  divors 
overt  acts  are  laid,  and  the  indictment,  in  point  of  fiHrm,  hap- 
peneth  to  be  faulty  with  regard  to  some  of  them,  the  Court 
will  not  quash  it  for  these  defects ;  because  that  would  deprive 
the  Crown  of  the  opportunity  of  proving  the  overt  acts  whidi 
are  well  laid.^  Therefore,  GenUemen,  in  the  facts  which  I 
am  to  state,  it  is  not  necessary  for  me  to  shew  particulars 
applicable  to  each  of  these  nineteen  overt  acts ;  but  if  I  shew, 
to  your  satisfaction,  that  there  are  one  or  mpre  of  these  sup- 
ported by  the  tact^  I  am  to  detail,  that  is  sufficient,  in  or. 
der  to  ask  you  for  a  conviction  of  the  prisoner. 

Gentlemen,  in  stating  the  facts  of  the  case,  it  will  not  be 
necessary  for  me  to  go  back  far  previous  to  the  occurrcaioea 
which  took  place  upon  the  5th  of  April  last  It  is,  however, 
fit  that  I  should  notice,  that  betwixt  the  night  of  Saturday, 
the  first  of  April,  and  Sunday  morning,  the  second,  there  w:aa 
posted  up,  all  over  the  town  of  Glasgow,  and  in  various  parta 
of  the  adjoining  countiy,  an  address  to  the  inhabitaots  .of 
the  united  kingdom,  containing  matters  of  the  most  treasota* 
aUe  nature,— 4m  address  which  no  doubt  many  of  you  have 
heard.  It  is  quoted  at  length  in  the  indictment,  and  a 
copy  will  be  laid  before  you  in  evidence ;  it  is  long^  and  I 
will  not  go  through  the  whole  of  it ;  but  I  shall  quote  one  or 
two  parts  of  it,  as  shewing  the  treason  which  this  indictment 
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chiiges.  It  is  ttated  to  he^  '*  An  Address  tb  tHe  Inhabi- 
tants of  Great  Britun  and  Ireland ;"  and  commences  thus : 
'*  Friends  and  Conntiymeni  roused  from  that  torpid  state 
in  which  we  have  been  sunk  for  so  many  years,  we  are  at 
feDgth  cdmpelledy  from.theextreniity  of  our  sufferings,  and 
the  contempt  heaped  upon  our  petitions  for  redress,  to  as- 
sert our  rights  at  the  hazard  of  our  lives,  and  proclaim  to 
the  world  the  real  motives  which  (if  not  misrepresented  bj 
designing  men,  would  have  united  all  ranks,)  have  reduced 
OS  to  take  up  arms  for  the  redress  of  our  common  grie- 
vances.'' It  then  goes  on  to  detail  the  various  reasons 
which  have  led  these  persons  to  this  result;  and  then  pro- 
ceeds to  call  upon  the  soldiery  to  abgure  their  alliance :— ^ 
''Soldiers!  shall  you,  countrymen,  bound  by  the  sacred 
obligation  of  an  oath  to  defend  your  conntiy  and  your  King 
from  enemies,  whether  foreign  or  domestic,  plunge  your 
bayonets  into  the  bosoms  of  fathers  and  brothers,  and  at 
once  sacrifice  at  the  shrine  of  military  despotism  to  the  un- 
relenting orders  of  a  cruel  faction,  those  feelings  which  you 
hold  in  common  with  the  rest  of  mankind?'  It  then  di- 
rects them  to  turn  their  attentions  to  Spain ;  and  after  go^ 
ing  on  in  the  same  strain,  it  proceeds  thus : — **  We  earnest- 
ly request  of  all  to  desist  from  their  labour  from  and  aftet* 
this  day,  the  1st  of  April,  and  attend  wholly  to  the  recove- 
ry of  thdr  rights,  and  consider  it  as  the  duty  of  every  man 
not  to  recommence  until  he  is  in  possession  of  those  rights 
which  distinguishes  the  freeman  from  the  slave,  viz.  that  of 
giving  consent  to  the  laws  by  which  he  is  to  be  governed. 
We  therefore  recommend  to  the  proprietors  of  public 
works,  and  all  others,  to  stop  the  one,  and  shut  up  the  other, 
untn  order  k  restored^  as  we  wni  be  accountable  for  no  da- 
mages which  may  be  sustained,  and  which,  after  this  pub- 
lic intimation,  they  can  have  no  claim  to.  And  we  hereby 
give  notice  to  all  those  who  shall  be  found  carrying  arms 
against  those  who  intend  to  r^nerate  their  country,  and 
restore  its  inhabitants  to  their  native  dignity,  we  shall  con- 
sider them  as  traitors  to  their  country,  and  enemies  to  their 
Kmf^  and  treat  them  as  such.    By  order  of  the  Committee 
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of  Oirganiaalion  for  fdratog^  4  FrovMoMi  Oflverniowfe,*' 
Oentlmneoy  you  wiU  bave  an  9pportiuwi^  of  cfmiidemig  4^ 
catore  and  tftrms  of  this  wtiaordinaiy  inaiufi^tQj  eadMbited 
in  Great  Britain  by  penana  deacribing  themaelyea  <*  Tb^ 
Conunittee  of  Organization  for  forming  a  Proyiaional  Gor 
vemment,''  and  holding  oi^t  a  determination  to  take  np  arm 
against  the  constituted  laws  of  the  land»  and  calling  on  per- 
sons to  give  obedience  to  their  orders— ^to  call  justices  of 
the  peace  to  assist  them — and  giving  eyery  posfldhle  direo- 
4ion  that  could  lead  to  or  excite  insurrection  and  rdbellion. 

This  vas  the  manifesto  exhibited  in  the  town  of  Glas- 
gow; and  it  is  necessaiy  I  should  connect  the  individual  at 
4he  bar  with  this  docnment»  though  I  may  first  state  the  ef- 
fect produced  by  its  publication,  namdy*  that  tbough  pre- 
vious to  that  time  the  inhabitants  of  Ola^w  were  quiedy 
employed  in  their  occupations^  and  all  th&mfmufactortes  at 
work,  yet  the  consequence  of  that  manifesto  wa«b  that  upon 
•the  Monday,  the  whole  of  the  manufectories,  with  the  ex- 
ception of  one  or  two,  were  stqipedi  and  I  believe  there 
was  hardly  a  weaver  that  did  not  shut  up  .his  house  and 
repiain  idle  for  a  considerable  time.  The  population  of 
that  great  city  assembled  in  tl^e  streets,  where  they,  fenped 
themselves  into  columns,  and  marched  with  the  militaiy 
step.  The  shops  were  dosed,  and  business  generally  stopt 
In  short,  Ohisgow  presented  a  scene  which  you  will  >  bear 
described  in  evidence,  and  which,  having  personally  wit- 
nessed, {  can  safely  say,  was  sufficient  to  excite  serious  alarm 
in  the  minds  of  every  indiiidual. 

Gendemen,  it  will  be  proved,  that  upon  Sunday,  the  fid 
of  April,  a  magistrate  belonging  to  that  county  ai|d  cily, 
knowing  that  this  address  had  been  posted  up  in  Glasgow, 
thoiight  it  his  duQr,  as  well  became  him,  early  in  the  mom- 
tng  to  go  abroad,  and^  if  posnble^  to  take  means  to  remove 
this  inflammatory  production;  and  in  taking  that  meaanrc^ 
you  will,  no  doubt,  think  with  me^  that  bis  conduct  was 
highly  praiseworthy.  He  accordingly  went  to  a  street  in 
'Glasgow,  I  believe  part 4>f  Duke  Street,  where. he  ihond 
upwards  of  thirty  persons  assembled  Mmnd  a  watci|4xix 
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vbeve  this  addreas  was  posted  up,  one  of  the  indifidaals 
being  enqployed  ia  reading  alond  the  terms  of  the  address^ 

Gentlemen,  Mr  Hardie^  the  jostioe  of  the  peace  to  whom 
I  have  allndedy  immediately  thoagfat  it  bis  doty  to  attempt 
to  take  down  this  treasonable  address,  and  accordingly  be 
made  an  eflfortf  but  in  doing  so  he  was  seized  by  this  pri- 
loner  at  yonr  bar»  who  took  him  by  the  middle,  and  threw 
kim  into  the  street.  Mr  Hardie  then  stated^  that  he 
was  a  magistrate^  that  there  mig^t  be  no  misnnderstand* 
ing  as  to  his  character.  In  answert  they  called  on  him 
to  shew  his  anthorityt  as  if  it  could  be  supposed  a  magis- 
tnte  carried  the  commission  of  the  peace  about  with  him, 
orcpnid  be  required  to  produce  it  Notwithstanding  he 
thus  dedared  he  was  a  magistrate;  and  although  he  was 
koown  as  such  to  many  of  the  persons  present,  he  was  re- 
nted bj  violence  to  that  degree,  that  for  his  own  personal 
fisfety  hq  was  obliged  to  leave  the  spot,  the  address  remain- 
ing posted  up  as  it  was  befinre.  These  circumstances  seem 
very  material  in  the  present  case,  as  connected  with  the 
foresaid  address;  they  proye  the  prisoner's  knowledge  of 
die  contents;  perhaps  mor^  for  I  apprehend  that  a  per- 
son who  resists  the  removal  of  such  an  address,  is  as  acces- 
sary to  its  publication  as  the  person  who  puts  it  up. 

Now,  Gentlemen,  having  thus  commenced  upon  the  Sun- 
isy  widi  a  knowledge  of  this  address,  the  next  place  where 
we  find  this  individual  is,  upon  the  evening  of  Tuesday,  at 
a  meeting  of  persons  designing  themselves  radicals,  at  a  place 
caDed  Gadshill,  in  the  neighbourhood  of  Glasgow ;  to  this 
qK)t  this  individual  repairs,  according  to  his  statement  of 
it,  about  ten  o'clock  on  the  evening  of  Tuesday,  the  night 
in  which  it  was  generaUy  believed  there  was  to  be  a  rising  of 
the  people  aB  around  the  country.  It  will  be  proved  to  you 
turner,  Gentlemen,  that  this  individual  believed  there  was 
sndi  a  rising,—- nay,  that  he  understood  there  was  a  rising  all 
over  England;  that  England  was  up,  and  that  the  mail 
ooadies  were  nesct  morning  to  be  stopped.  These  fiu:t8  will 
be  proved  to  you  in  a  manner  which  wiH  leave  no  dispute 
i^liidur  truth. 
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Now»  under  these  impresnionsj  this  indhridualy  aoeofding 
to  his  own  BtatesieDtt  proceeds  at  ten  o'clock  at  nighi  to  this 
meeting  in  the  neighbourhood  of  Glasgow.  What  paaMd  at 
that  meeting,.  I  believe  will  not  vpipeBX  in  evidence  befinre 
yon;  but  after  this  meeting  bad  be^  collected  for  two  hours, 
at  twelve  o^clock  at  night  a*  party  of  it,  consisting  of  from 
thirty  to  for^t  marched  ofi^  armed;  I  do.not  say  all  an»ad 
vrith  regular  arms,  but  all  armed  with  guns  or  pikes^  •r 
other  weapons ;  and  in  particular,  this  prisoner,  Hardi^ 
marched  off  at  that  time,  and  there  is  reason  to  believe  he 
was  the  leader  and  conductor  of  that  marching.  This  is 
the  reason  we  have  singled*  him  out  as  the  person  to  be 
first  tried.  He  was  armed  with  a  musket^  and  the  poi^ 
pose  of  that  marching  will  be  expUaed  by  the  prisoDer^s 
own  words— it  was  to  join  others  who  were  expeoledl  to 
come  to  Glasgow,  in  order  by  force  of  arms  to  take  poena* 
sion  of  that  city,  and  thereby  to  do  all  in  their  power  to 
overturn  the  govemmait  of  the  country. 

GentlemeUj  having  thus  marched  ofl^  the  first  place  to 
which  tliey  repaired  was  a  village  of  the  nameof  Condomt, 
in  the  county  of  Dumbarton ;  they  arrived  there^  and  met  a 
great  many  other  iudividttals,  several  of  whom  will  be  proved 
to  be  now  at  your  bar ;  and  having  been  so  joined,  they  pro- 
ceeded onward  toward  Falkirk,  in  order  to  join  other  par- 
ties,  who^  from  the  town  of  Camehm  and  its  vicinity,  they 
believed  to  be  in  arms,  and  with  whom  they  were  to  return 
to  Glasgow. 

The  next  place  we  find  them  at,  I  think,  in  point  of  time, 
is  Cattlecary  Bridge^  about  six  o'clock,  in  the  morning 
of  Wednesday,  the  5th  of  April  i  they  there  stopped  to 
breakfast,  and  had  porter  and  bread,  which  was  furnished 
to  them  by  a  person  who  will  be  a  witness  before  you ;  and 
there.  Gentlemen,  it  ^>pears  that  the  person  who  was  the 
leader  of  this  meeting  proposed  to  the  landlord  to  take  a 
bill  at  six  months,  for  payment  of  this  breakfast,  amounting 
in  the  whole  to  the  sum  of  eight  shillings ;  it  appears  that 
the  landbrd  was  not  fond  of  this  n^;ociable  security,  and 
tberefiire  was  extremely  anxious  that  he  should  receive  cash 
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for  tbe  pronsions  that  he  had  furnished  thenii  and  accord- 
ingly the  money  was  borrowed,  part  of  it  from  the  indivi- 
doal  now  under  accusation  before  you,  and  the  landlord 
was  gbd  to  accept  of  seTen-and-sixpence  as  his  reckoning. 
It  was  insisted  before  that  was  paid,  that  the  landlord  should 
grant  them  a  regular  receipt,  and  accordingly  it  will  be 
proved  to  you  by  him,  that,  one  of  the  party  made  out  a 
receipt  in  the  fi»llowing  extraordinary  terms : — ^  A  party 
called,  and  paid  for  porter  and  bread  seven-and-sixpence.** 
What  die  object  of  this  extraordinary  document  was,  I  leave 
yon  to  consider;  whether  repayment  was  Intended  to  be 
claimed  hereafter  I  do  not  know,  but  such  was  the  fiict 
After  leaving  Condorrat,  the  party,  it  appears,  divided  in- 
to two  divisions,  one  under  the  directions  or  command  of 
another  prisoner,  who  is  now  at  your  bar,  of  the  name 
of  Baird,  and  which  went  by  the  banks  of  the  canal ;  while 
the  other  party>  headed  by  the  prisoner  at  the  bar,  pro- 
ceeded by  the  highway,  and  soon  after  leaving  that  village, 
proceeded  forcibly  to  take  arms  from  various  houses  on  the 
tide  of  the  highway ;  so  as  to  arm  themselves,  for  purposes 
which  I  shall  hereafter  state.  But  I  should  mention  that 
white  at  Condorrat,  the  prisoner  at  your  bar  was  procuring 
boDets  and  gunpowder  for  those  arms,  with  which  his  party 
was  then  provided ;  it  is  material  to  keep  that  fact  in  view. 
At  Condorrat,  the  first  act  was  to  procure  bullets  for 
those  pieces  they  had,  and  gunpowder }  still  the  greater 
nnmber  not  having  arms  of  thst  description,  they  proceed- 
ed to  get  arms,  and  they  succeeded  in  procuring  in  one  in- 
stance a  musket,  and  I  believe  some  other  weapons. 

This  party  then  proceeded  on  by  the  high-road  towards 
Camdon,  and  they  were  met  by  a  gentleman  of  the  Kilsyth 
troop  of  cavalry,  who  was  returning  to  his  duty,  after  an 
absence  of  a  night.  This  individual  was  stopped  by  the 
party,  who  endeavoured  to  take  his  arms ;  but  this  he  re- 
asted,  saying,  they  should  not  have  his  pistol,  but  they 
were  welcome  to  the  contents;  and  he  was  allowed  to  pro- 
ceed, and  did  proceed,  towards  Kilsyth,  where  the  King's 
troops  were  stationed. 
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After  having  met  this  gentleinaii»  thq^  met  another  indi- 
vidual of  great  importance  in  this  case^  namely»  a  private 
Hassar  who  was  proceeding  with  diq;Mitche8  friun  StirKng; 
and  this  person  they  also  stopped  and  endeavoured  to  take 
possession  of  his  arms.  The  circumstances  connected  widi 
this  will  be  fully  detailed  to  you  by  the  individuaL  These 
persons  drew  themselves  up  in  bittle  array  across  the  road 
under  the  direction  of  Hardie  who  arranged  them,  and  who 
was  one  of  the  individuals  who  laid  hold  of  this  man  by  Us 
bridle^  and  endeavoured  to  take  from  him  Mp  &rm>*  The 
Hussar,  however,  contrived  to  convince  them  that  his  poli- 
tical principles  were  favourable  to  theirs^  and  prevailed  on 
them  not  to  take  his  arms;  and  they  put  into  his  possesion 
a  copy  of  that  treasonable  address  which  was  posted  all  over 
Glasgow.  This  paper  was  given  to  the  soldier  in  the  pre- 
sence of  Hardie,  and  it  was  taken  frdni  among  a  great 
number  of  similar  papers  which  werelezhibited  to  this  in* 
dividual.  Thus,  in  a  second  instance^  did  the  prisoner  at 
your  bar  connect  himself  with  that  treasonable  document 

After  having  thus  met  this  soldier,  they  Moceeded  on  to- 
wards Camelon,  and  there  it  was  found  thattheir  expecta- 
tions, in  regard  to  there  being  a  great  number  of  persons 
assembled  to  join  them,  were  not  likely  to  He  realized,  and 
that  the  people  in  that  quarter  were  disposed  to  remain 
quietly  at  home.  Thus  disappointed,  it  appears  that  this 
party  on  the  high  road  having  joined  the  other  party  whidi 
went  by  the  bank  of  the  canal,  they  consulted  together,  and 
considering  that  it  would  be  in  vain  to  go  further,  they 
thought  it  wise  to  repair  to  an  adjoining  common,  and  re- 
main there  till  dark,  when  they  should  again  return  to  Glas- 
gow. There,  accordingly^  they  went.  The  common  is  named 
Bonnymuir,  and  is  situated  about  four  miles  &om  Falkirk. 

Gentlemen,  the  Hussar  who  had  been  stepped  by  this 
party,  immediately  proceeded  to  the  quarters  of  his  troop, 
Jthen  stationed  at  Kilsyth,  and  communicated  the  particu- 
lars of  what  had  occurred  to  him  on  the  road,  and  of  this 
armed  party  having  proceeded  eastwards.  Having  men- 
tioned this  to  the  officer  of  the  lOth  Hussars,  then  sta- 
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timid  at  Kibydif  iileiiit  wck  ItkmUlmKxiy  adapts  lor 
pntmit  It  m  &appeii«d^  tfclit  that  trdbp  of  die  10th 
HuMin  had  narcfadd  npoa  liitt  INlesday  frem  Ptoth  to 
SdrKltg^,  being  a  dblanee^  I  bdiere/of  flv«  or  she  and  tturly 
vdikB  ;  and  aflM  hatibg  put  up  their  horseB  at  Stirling  to 
remain  Aere  all  nighty  an  order  eame  ibr  their  still  fitrthdr 
advancing^  and  in  rife  loonUBe  of  Ae  morning  of  the  Wed«- 
neiahhf  they  had  to  pmc^  ftfactaen  miles  fiUrther ;  so  that 
th^  had  perfbrnMd  a  tteiy  long  and  forced  marcby  and, 
tfaefcfeK^  it  will  noit  appear  Miprising  that  their  horses  were 
Mt  ihsDcalciUated  to  ^dc4ed  on  a  fiuther  enterprisse.  This 
was  Wpplied  in  a  ttibnn^  highly  eredifiible  to  the  otheir 
iM>Idfers>  namidy,  thin  ttoop  df  Ki%tfa  cavalry,  who  agreed 
^t  a  part  of  theit  body  should  go  on  this  enterprise  and 
that  th^  party  of  the  loth  Hnssai^B  who  tiequired  to  be 
takNmted,  sfaoatd  hate  the  use  of  a  part  of  the  yeomanry 
faoTBeli.  To  ^y  hifdfyidmil  who  knows  the  valae  snch  men 
set  on  thdr  horses,  tUs  was  no  slight  proof  of  the  jnst  and 
i%ht  feelitags  of  these  bVave  yeomen.  The  party  was  thus 
(Composed  partly  6{  troops  of  the  Hne^  and  partly  of  yeo^ 
mahry,  and  it  was  commanded  by  an  officer  of  the  10th 
Hoattirs^  whom  you  will  see  ^d  whose  conduct  on  that 
^occasion,  I  am  confident,  will  appear  to  have  been  such  as 
Win  leave  thie  mdrt  favourable  impression  upon  the  mind  of 
every  individual  who  shaB  hear  his  evidence.  Under  the 
tommand  of  this  individual,  assisted  by  the  officers  of  the 
yeomanry,  this  party  set  forward  in  pursuit  of  these  armed 
iadividinds,  and  having  been  informed  that  they  had  pro- 
ceeded to  the  moor  I  have  mentfoned,  they  followed  them 
di^«.  It  appears  that  the  soldiers  were  not  discovered  for  a 
tiofistdelrableperiod,  but  when  they  were  observe^,  they  were 
T^ceitred  by  the  people  on  the  moor  widi  a  cheer.  It  will  be 
)>roved,  that  on  die  nearer  approach  of  the  soldiers,  die  party, 
consisting  of  thirty  or  forty,  rose  at  once  and  gave  three 
cheers^  and  ran  down  the  hdll  towards  a  wall  there  situated, 
ibout  five  feet  in  hdgfat,  across  die  line  in  which  the  King^s 
troops  Were  then  advancing ;  and  having  placed  themselves 
in  line  behsBd  thai  wall,  so  soon  as  the  King^s  troops  came 
widiin  reach  of  them,  they  fired  on  them,  before  any  at- 
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tempt  of  the  kind  had  been  made  bj  the  troopa.  Theie 
troops  marched  up,  and  the  commanding  officer  endea> 
▼oared  to  prevail  on  the  Iniurgents  to  aarreifder  while  he 
was  yet  on  the  opposite  side  of  tbe  wall,  but  aU  remonstrance 
was  in  vain ;  and  though  he  exposed  himself  in  a  manner 
hardly  prudent,  and  was  in  danger  of  being  shot  «ta  the 
spot,  and  was  wounded  severely,  yet  his  advice  and  effints 
were  entirely  thrown  away )  and  it  was  only  by  discovering 
that  there  was  an  opening  in  the  wall  that  they  were  able  to 
approach  these  persons,  and  by  making  a  sort  of  irregular 
charge,  to  effectuate  the  defeat  and  discomfiture  of  this 
body.  It  did  not,  however,  end  without  those  infatoated 
persons  making  every  possible  resistance,  by  firing  at  the 
troops,  and  using  the  pikes ;  and  among  those  thus  engaged 
it  will  be  proved  that  the  unhappy  individual  at  your  bar 
was  most  conspicuously  active*  These  individuals  were  at 
last  overpowered  by  tbe  cavalry^  and  nineteen  of  them  were 
taken  prisoners.  One  of  them  was  so  much  wounded,  that 
he  was  left  on  the  fields  and  afterwards  escaped;  but  the 
other  eighteen  were  taken  prisoners  by  the  soldiers,  and 
marched  to  the  castle  of  Stirling,  and  have  been  kept  in 
custody  from  that  time  to  the  present,  so  that  there  cannot 
be  a  doubt  of  those  being  the  selfsame  individuals  who 
were  engaged  in  this  gross  and  traitorous  outrage  which 
I  have  now  taken  the  liberty  of  detailing  to  you. 

Gentlemen,  I  omitted  to  notice,  that  along  with  these 
individuals  there  were  taken  a  quantity  of  arms— the  arms 
with  which  they  were  provided.  There  were  taken  five 
muskets,  two  pistols,  sixteen  pikes,  one  hay-fork,  one  shaft, 
and  a  bag  of  ammunitbn,  containing  a  quantity  of  ball  car- 
tridges. It  will  be  proved  to  you,  that  most  of  the  pri- 
soners were  provided  with  ball  cartridges;  that  their  piecea 
were  loaded,  and  that  they  used  them  when  so  loaded; 
it  will  be  proved  that  the  serjeant  and  various  others  were 
wounded  by  the  shot  finxi  at  them,  and  one  horse  was  killed 
and  others  wounded  by  fchot;  and  when  the  muskets  Were 
taken  to  Stirling  and  diawn,  several  had  balls  in  them^ 
besides  this  bag  of  ammunition^  to  be  used  in  case  of  any 
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Oenllemeiij  haTing  stated  theie  things  to  you,  I  appre* 
bend  that,  without  anj  commentary,  you  wOl  be  complete- 
hf  satisfied  that  diis  case,  if  proved— because  that  remains 
yet  to  be  ddne-nloes  amount  to  an  act  of  levying  war  against 
the  King,  for  which  I  am  entitled  to  ask  a  verdict  at  your 
hands  against  the  prisoner*    That  there,  was  a  levying  of 
war,  no  man  can  doubt;  the  troops  were  attacked »  and 
though  the  party  &iled,  it  matters  not :  if  we  were  to  judge 
in  such  a  question  by  the  adequacy  of  the  means,  it  is  impos- 
sible to  say  in  what  case  treason  could  be  proved.    Every 
one  must  be  satisfied  that  no  means  that  codd  have  been 
raised  at  that  time,  could  have  been  adequate  to  such  an 
end.     If  the  whole  inhabitants  of  Glasgow  and  the  fotar 
surrounding  counties  had  all  risen  to  a  man,  my  opinion  is, 
diat  the  true  valour  and  loyalty  of  Scotland  is  such,  diat  every 
one  of  them  would  have  instantly  been  put  down,  and  the 
ringleaders  brought  to  punishment  for  the  oflfence.    I  say, 
that  no  means  that  could  be  devised  would  have  been  ade- 
quate to  accomplish  the  end;  but  you  are  not  to  inquire 
into  these  particulars-^you  will  look  to  the  views  and  in- 
tent of  the  individuals.    These  persons  had  a  most  mis- 
taken  view  of  their  means,  but  that  cannot  benefit  them  in 
the  present  case:  they  believed  the  whole  country  was  in 
arms;  they  went  out  under  the  conviction  of  victory,  and 
that  their  means  were  sufficient;  and  they  attacked  the 
troops  under  the  belief  that  they  were  in  condition  to  ac- 
complish the  object  they  had  in  view.     I  therefore  submit 
to  your  sound  judgment,  that  there  was  here  a  levying  war, 
and  that  the  intent  was  one  connected  with  the  overthrow 
of  the  government  of  the  country,  and  of  no  private  nature. 
If  a  different  object  shall  be  stated,  it  will  be  for  the  other 
side  to  prove  it,  and  for  them  to  shew  for  what  purpose 
these  persons  came  twenty  miles  in  the  night,  and  then 
engaged  with  a  party  of  cavalry  they  never  saw  before. 
That  the  real  object  in  view  was  the  public  purpose  which 
I  have  stated  to  you,  I  believe  and  trust  I  shall  be  able 
to  prove,  not  only  by  the  acts  of  these  persons,  but  by  their 
own  acknowledgments.     For  there  will  be  exhibited  in 
evidence  a  declaration  of  this  individual  himself;  not  one 
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dedaralioBf  indMdy  bat  ihrie  baoetasive  dddaratidiiBt  tilkeQ 
bcfere  thre^  diflkrent  nid|ghtfates^  and  in  one  tmd  ail  of 
which  ho  tetaapwledgeh  drat  he  was  in  iilrtm;  thiU  be  i^ 
sNSted  the  King's  tiroops ;  and  that  hia  object  th  sO  doing 
was  to  oyertmni  toe  govoriiuieui  of  the  ebuutry.  H^  dibs 
exdodes  himself  irofli  the  only  pkadiat  eoiild  pbaubl^Bo4 
avail  him. 

With  these  observatiom^  Gentl^en,  I  leave  thb  case 
in  yotir  hands.  If  I  have  erred  in  stating  any  thing  wmng 
in  point 'of  hw,  it  Will  be  rectified  by  those  who  are  alone 
Gonlpeta^t  to  direct  yon  on  this  occasion.  It  is  neither  my 
statteient  n6r  that  of  my  learned  fUend  thsit  oteght  to  inflo- 
ente  yon.  You  will  lo6k  at  diis  case^  {Gainful  as  it.is^  aad 
do  ybiir  dnty.  The  defence  will  be  maintained  by  my 
learned  friendi  with  the  splendid  talent  whidi  he  posteflfh 
el;  and  yon  will  hear  fhmi  the  BetiA  all  die  k#  that 
the  Suprone  Courts  of  this  country  can  ftiniish*  YoQ  will 
Weighj  dodiy  ahd  deliberately^  the  evidence  to  be  laid  bo- 
fore  you^  and  return  that  Verdict  which  die  evidence  will 
wai'rant;  and  whether  it  is  a  verdict  of  acquittal  or  of  oon- 
deinnationf  as  I  am  con6dent  it  will  be  satis&ctory  to  the 
countryj  so  it  will  be  perfecdy  satisfiictory  to  m^  wbo^  in 
bringing  this  case  ftdly  and  fairly  before  an  intelligent  and 
imparUal  Juty^  have  done  aH,  and  nothing  more  than  my 
dnty  required. 
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EVIDENCE  FOR  THE  GEOWN. 


JohA  RENNit,  raiiditig  at  Stnithyhill,  In  the  Pari^i^  of 
KSsphf  and  County  of  Stirling,  Cattle-d^ei>^-^»^m. 

Examined  hy  Mr  SoUcitor-GeneraL 

Q.  Are  yoa  a  private  in  the  Kil^th  troop  of  Yeomanry  f 

A.  Ycg. 

Q.  Were  yoa  so  in  the  b^inning  of  April  last  { 

^.  Yea. 

Q.  Do  you  recollect  having  gone  along  with  that  troop 
to  a  place  called  Bonnymuir  ? 

J.  Yes. 

Q.  On  what  day  was  that  i 

J.  On  the  5th  of  April,  I  think. 

Q.  Will  yott  state  what  took  place  when  you  went  there 
along  with  jour  troop  I 

Jm  We  went  up  there— there  was  a  number  of  men  there 
on  the  back  of  the  dike }  and  before  we  went  within  the 
distance^  they  commenced  firings  about  an  hundred  yards 
or  near. 

Q.  The  men  you  speak  of  came  up  ck)se  to  the  other  Bide 
of  that  dike? 

A.  Yes. 

Q.  And  they  then  commenced  firing  i 

A.  Yes,  they  then  commenced  firing. 

Q.  Look  at  the  man  at  the  bar-*^was  he  amotig'  the 
iiDmber  of  people  there  i 

A.  Yes.         .   . 
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<2.  How  was  he  employed-^ what  was  he  doing  ? 

J^  He  had  a  p&e,  I  think,  to  the  best  of  my  judgment* 

<2-  Was  he  active  in  using  it  ? 

^.  I  am  sure  I  oould  not  say  as  to  that. 

Q.  Look  among  the  other  men  that  you  see  at  the  bar 
there — ^were  any  of  the  other  men  there  i 

A^  I  saw  this  feOow  here-*this  one  here  (£iurd)— and 

this  one  {Murchie) — ^here  is  another—this  fellow  here 

{BPCulhch.) 

Lord  President.  Do  you  recognise  any  more  i 

Mr  Serjeant  HvUoch.   It  is  not  material,  my  Lord. 

Lord  Prerideni.  No :  there  are  none  of  the  rest  at  pre- 
sent upon  their  trials. 

Mr  SoUciior-General.''^How  were  they  armedr— what 
arms  had  they  i 

J.  This  fellow  here  (Baird)  had  a  short  pistol— this  fel- 
low (JfurcAfe)  had  a  gun. 

Q.  Had  the  rest  pikes,  or  what  ? 

A.  This  fellow  who  is  here  had  a  pike  {MCtHloch.) 

Q.  What  happened  next  after  they  fired  upon  you  from 
the  other  side  of  the  dike-»did  you  advance  f 

A.  Yes,  we  advanced  to  the  dike. 

Q.  Did  you  go  over  the  dike? 

A.  Through  a  ek^  in  the  end  of  the  dike,  where  it  was 
broke  down. 

Q.  Then,  having  got  round  upon  themi  were  they  taken 
prisoners? 

A.  I  saw  Baird  on  the  spot,  and  some  were  taken  at 
some  distance  and  brought  back. 

Lord  /V«nd^^.— You  look  Baird  on  the  spot? 

A.  Yes,  I  saw  him  on  the  spot. 

Mr  SoUator^General. — Did  you  take  Baird  on  the  spo  t? 

A.  No,  I  saw  him  upon  the  spot. 

Q.  Was  there  any  ammunition  found— any  bullets  or 
cartridges? 

A.  I  cannot  say  I  am  sure. 

Q.  Did  you  see  them  searched  ? 

^.  No;  I  was  not  there  at  the  searching  of  them*        '' 

Q.  Did  you  accompany  them  afterwards  ? 
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A.  Y€«. 

<2.  Where? 

A.  To  Stirling. 

Q.  Yon  flaw  them  taken  to  Stirling  Castle? 

A.  Yes. 

Q.  Was  there  any  body  wounded  ? 

A.  Yes,  there  were  three  or  four  men  wounded. 

Q.  Of  the  troop? 

A.  No :  none  of  our  troop  was  wounded^  that  I  know  of. 

Q.  Were  any  of  your  horses  wounded  ? 

An  Yes,  there  was  one  killed^  and  my  own  horse  was 
wounded  too. 

Ijyrd  Chuf-Comfnissioner  .idom.— What  with? 

A.  With  slug,  I  think. 

Mr  SdRcUofJGeneraL — ^Was  there  a  party  of  Hussars 
along  with  you  ? 

J.  Yes.      . 

Q.  Were  any  of  those  wounded  ? 

A.  One,  I  think,  that  I  know  of. 

Lord  PresidenL  What  regiment  (^  Hussars  was  it  ? 

A.  The  10th. 

Mr  SolicUar^General.^T)o  you  know  in  what  county 
Bonnymuir  is? 

A.  In  Stirling. 

Lard  Presidents— W SB  the  spot  where  you  met  them, 
where  the  action  took  plac^  in  Stirlingshire  ? 

A.  Yes. 

Lord  Advocate.  Do  you  know  what  parish  it  was  in  i 

A*  In  the  parish  of  Falkirk. 

Cross-examined  by  Mr  Jeffrey. 

Q.  You  went  to  look  for  these  men,  did  you  ? 

A.  I  did  not  know  where  I  was  going. 

Q.  Had  you  gone  off  the  road  before  you  saw  them  ? 

A.  Yes,  we  left  the  turnpike  road. 

Lard  President.— Yon  say  these,  people  were  taken  pri- 
soners— ^after  you  passed  this  slap  in  the  dike,  did  they  make 
any  further  resistance  before  they  were  taken  prisoners? 
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J.  Ye^  some  of  them  did. 

Q^  Do  yoa  rananber  how  many  shots^  or  about  how 
many  fthots,  were  fired  before  they  were  mrroonded  ? 

A.  I  could  not  say  to  the  number  of  shots  that  were  fired. 

Q.  More  than  one  i 

A.  Yes,  I  am  certain  there  were  mo(e  than  one. 

Q.  Those  two  horses  that  bdonged  to  your  party  were 
wounded  with  shot? 

A.  I  Gouid  not  say  how  the  odier  horse  was  wounded. 

Q.  Your  own  was  wounded  with  slug  i 

X  Yes. 

Lord  President.'^VxwmeTp  have  yon  any  question  to  ask 
this  witness? 

iTardi^d— None. 


Jambs  HabdiBi  Esq.  residing  in  Glasgow,  one  of  His 
Majesty's  Justices  of  the  Peace  for  the  County  of  La^ 
nark— JtDom. 

Examined  ly  Mr  Serfeani  HuOoek. 

Q.  Where  do  yon  live  ? 

A.  I  life  in  Duke  Street,  Glasgow. 

Q-  Are  you  a  Magistrate  for  the  County  of  Lanark  i 

A.  lam. 

Q.  How  long  have  yon  been  so  ? 

A.  About  three  years. 

Q.  Have  you  been  an  acting  magistrate^  during  that 
time^  for  the  county  ? 

A.  I  have. 

Q.  Do  you  remember  being  in  Duke  Street  on  the  morn- 
ing of  Sunday  the  Sd  of  April  last? 

4  I  da 

Q.  About  what  hour  might  that  be? 

A.  It  was  fixmi  dght  to  half-past  eighty  I  think. 

Q.  Was  your  attention  attracted  by  any  things  and  what^ 
whilst  you  were  in  that  street  at  the  time  you  allude  to? 


4*  If  9[l«»  by  9  m)fWd  of  i>ec^«  cp  t|i<  9qath  pi4f  of  the 
straeL 

Q.  Was  the  cro^fl  walk««  or  9liuidiqg  still? 

A*  Standing  stilL 

Q.  Did  yon  go  towards  the  crowd? 

A.  I  did. 

Q.  Look  at  the  person  at  the  bar— didyoa  eierMehini 
befcMr^  torday  \ 

A.  I  did. 

Q.  Did  yqu  s^  hio  at  nny  time  ia  the  omrie  of  the 
Sandv  mornipg  of  nf hich  w«  are  now  9p^)Upg  i 

A.  I  did. 

Q.Whpri5  first? 

^.  Amongst  that  crowd. 

Q.  When  you  went  up  to  tb$  prPYi^()»  what  W^fe  fhey 
doing,  or  any  of  them  doing? 

j|.  They  were  all  lool^ipg  fit  n  placard  that  WM  pasted 
upon  a  watchman's  box. 

Q.  Wene  any  of  tbem^  as  f^  as  yqp  koo^,  reading  that 
placard? 

A.  There  wps  csn^  9990  ts^ing  it  ak>pd. 

Q.  Was  he  reading  it  ffiiffci^tly  aloud  to  enable  you 
and  the  rest  of  the  p^y  tp  \KWf  wl^t  hfs  i^as  reiujiipg  ? 

A.  Perfectly. 

Q.  Bid  yoa  hear  him  re^^  any  p^rtpftb^t  placard  which 
araa  so  pasted  up? 

A.  I  did. 

Q.  Wereyio^  in  a  poff^tipo,  At  the  t^9^  you  jbo  h^urd  him 
lead  it,  to  see  whether  his  i^ead  it  i^tbfMlly  or  npt? 

A.  Yes. 

Q.  Did  you  follow  him  $i  thp  twe  th^t  he  iwb  reading 
It  ?— did  you  read  it  yourself  whilst  he  was  reading  it  alpud  ? 

A.  I  did. 

Q.  Was  tbepeiPKtfiM  the  bar^  at  thtt  tfpeiqi^  situation 
to  hear  as  well  as  yqa  irhat  the  mn  V^  i 

A.  Yes. 

Q.  Did  you  gpon  that  ocpmiqa  i^imy  tbwg^  or  attempt 
to  doaoyAing? 
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J.  I  did-*1  presBcd  throng  the  crowd,  for  the  purpoie 
of  taking  it  down. 

Q.  Did  you  accomplish  your  object  i 

A.  No. 

Q.  Why  not  ? 

A.  I  was  prevented  by  the  prisoner  at  the  bar,  and  soine 
fonr  or  five  others. 

Q.  In  what  way  were  you  prevented  by  the  person  at  the 
bar— -how  did  he  interfere  ? 

A.  He  seized  roe,  and  threw  me  off  the  pavemeDt— 
hustled  me  off  the  stones^  would  be  a  better  expressioD 
than  that. 

CL  Did  he  come  in  contact  with  your  person  i 

^•Hedi^. 

Q.  Describe  the  manner. 

A.  He  took  me  by  the  coDar. 

Q.  Did  he  seize  you  with  his  hands  \ 

A.  He  did. 

Q.  On  one  side,  or  on  both  sides  of  the  collar  i 

A.  lam  not  exactly  certain^— of  one  side  I  am  sure. 

a  How  many  other  persons  joined  him  i 

A.  There  might  be  four  or  five. 
,  Q.  Did  thqr  remove  you  from  the  pavement  i 

A.  Yes. 

Q.  Did  you  state  any  thing  to  them  what  you  wanted  to 
do?  or  did  you  say  any  thing  upon  this  occasion  i  or  did 
they  say  any  thing  to  you  ?  and  what  i 

A*  After  I  was  thrown  off  the  pavement,  I  said  it  was  a 
most  improper  address  to  remain  there,  and  insisted  on  tap 
king  it  down,  and  told  them  I  was  a  magistrate. 

Q.  Was  this  after  the  reading  of  which  you  spoke  at 
first? 

A.  It  was. 

Q.  Then  your  observation  occurred  after  the  man  hsd 
read  a  ceruin  portion  of  that  address  ? 

^.  It  did. 

Q.  Could  the  nature  of  that  address  be  ascertained  or 
learnt  from  the  parts  which  be  so  read  i 
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A.  I  do  not  exactly  understand  the  meaning  of  the  ques- 
tion. 

Jjord  PresidetU.^^lDid  the  man  read  enough  of  the  pro- 
clamation that  the  by-standers  could  understand  generally 
the  purpose  of  it? 

J.  Perfectly. 

Mr  SerjeofU  HuUodc^-^^Wimi  made  him  finish  reading  i 
—had  he  got  to  the  conchision  ? 

A.  I  did  not  permit  him  to  read  to  the  end  of  it 

Q.  Then^  by  your  interposing  in  the  way  you  have  been 
describings  he  finished  reading  ? 

A.  Yes. 

Q.  When  yon  made  the  observation  which  you  have  just 
now  stated  you  made  about  its  being  an  improper  paper  to 
be  posted  up,  do  you  recollect  what  was  said  to  you  by  any 
one^  and  by  whom  ? 

A.  The  prisoner  at  the  bar^  when  I  said  I  was  a  magi- 
strate, said,  «  Where  is  your  authority  ?•' 

Q.  Probably  you  would  not  have  it  about  you  ? 

A.  No.  I  told  him  there  must  be  plenty  of  people  in  the 
crowd  there  who  knew  I  was  a  magistrate. 

.  Did  you  look  about  to  endeavour  to  recognise  any 
person  who  was  acquainted  with  you  ? 

A.  I  did. 

Q.  Were  you  successfiil  ? 

A.  No. 

Q.  Did  he  say  any  thing  to  you  upon  your  observing  that 
thb  was  an  improper  paper  to  remain  in  that  position  ? 

A*  He  questioned  me  about  my  authority,  which  I  had 
nothing  to  shew  for ;  and  be  told  me,  that  before  he  would 
permit  me  to  take  down  that  paper,.he  would  part  with  the 
last  drop  of  his  blood. 

a  Was  that  whilst  or  after  he  had  hustled  you  firom  the 
pavement? 

A.  It  was  after  I  had  been  twice  hustled  firom  the  pave« 
ment. 

Q.  Did  yoUj  after  yon  were  hustled  from  the  pavement 
in  the  way  you  have  just  now  described^  make  another  ef- 
fort to  get  to  the  watcb»box  i 

VOL.  I.  K 
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A.  I  did. 

Q.  Was  that  more  suocessfiil  than  the  first  ? 

A.  No,  not  more. 

Q.  Why  not? 

A.  I  had  not  personally  strength  enough. 

Q.  State  to  us  what  was  done  by  him  or  by  others  ? 

A.  I  was  seized  by  him  in  the  same  way,  or  rather  in 
another  way, — he  clasped  both  my  arms  within  his,  and 
hustled  me  off  the  pavement. 

Q.  Did  he  come  behind  yon  ? 

A^  Before  me,  I  think. 

Q.  Were  you  prevented  the  second  time  in  the  way  yon 
have  mentioned  by  the  intervention  of  the  prisoner  and 
others? 

A.  I  was. 

Q.  Did  you  make  any  other  effort  ? 

A.  Na 

Q.  When  was  it  that  he  used  the  words  which  you  have 
mentioned  ? 

A.  After  the  second  attempt 

Q.  Would  you  have  taken  down  that  paper  but  for  the 
prevention  or  interruption  which  you  received  from  the  pri- 
soner, and  the  other  persons  concerned  with  him? 

A.  Most  unquestionably. 

Q.  Did  youieave  that  spot  in  consequence  of  finding  it 
impracticable  for  you  to  do  so  ? 

A.  I  did. 

Q.  Do  you  remember  any  other  conversation,  or  any 
thing  more  that  was  said  by  the  prisoner,  or  by  any  other 
person,  at  that  time  in  that  party  ? 

Am  No,  I  do  not. 

Q.  Did  you  ever  see  him  afterwards  that  you  recollect? 

A.  I  have  seen  him  twice  since. 

Q.  Perhaps  you  mean  at  Stirling  ? 

A.  Yes. 

Q.  Since  his  confinement?    . 

A.  Yes. 

Q.  Did  you  see  him  before  that,  or  that  day  ? 

A.  I  never  saw  him  before  or  since. 
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d  Have  yoauydoobtoftliatb^iig  the  penoD  of  whom 
yoQ  have  been  speaking  f 

J.  Not  the  least 

Q.  Did  I  understand  you  rightly,  when  I  understood  you 
to  say,  that  that  person  asked  you  to  shew  your  authority 
as  a  magistrate,  or  was  it  another  person  in  the  crowd  i 

A*  It  was  this  person,  (Hardie.) 

Q.  That  was  in  reply  to  your  assertion  that  you  were  a 
magistrate? 

A.  Yes. 

Q.  Did  yon  read  the  whole  of  that  address  ? 

Am  I  did  not. 

CL  You  say,  that  a  certain  portion  of  that  address  was 
lead  aloud  by  the  person  who  was  reading  at  the  time  yon 
approached  the  crowd  ? 

A.  Yes. 

Q.  You  read  a  certain  part  of  it  yourself  because  you 
followed  the  man  who  was  reading  ? 

A.  I  did. 

QL  Did  you  see  in  the  course  of  that  day  any  simifaur  ad- 
dress? 

A.  In  the  course  of  two  <Hr  three  minntee  afterwards  I 
ttw  another. 

Q.  Was  that  also  pasted  up  against  a  wall? 

Am  It  was  pasted  up  against  a  well — a  pump-welL 

Q.  What  height  was  it  up  from  the  ground  i 

A,  About  four  or  five  feet. 

Q.  Did  you  take  that  down  ? 

A.  I  did. 

Q.  Did  you  read  it  before  you  did  so,  or  afterwards  ? 

A.  I  read  it  afterwards. 

Q.  You  are  quite  sure  that  what  yon  took  down  from  the 
wdl  you  afterwards  read  i 

A.  Yes. 

Q.  Have  you  that  document  about  yon  now  ? 

A.  I  have. 

Q.  I  do  not  call  for  it  at  present,— -that  you  have  had  it 
in  your  possesion  ever  since  i 

A.  Ever  since. 
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Ct  Do  yon  belike  that  the  addre^  parfc  ofivfaidh  ydu 
have  read  in  the  presence  and  hearing  of  the  priabner,  is  a 
copy  of  that  address  that  you  have  about  you  now  ? 

J.  I  do. 

Q.  Does  your  recollection  furnish  you  so  far  as  to  ena- 
ble you  to  tell  us  what  part  of  the  address  was  read  in  his 
hearing  ? 

A   It  was  the  address  to  the  soldiers. 

Q.  Vou  mean  that  part  of  the  address? 

ji.  That  part  of  the  radical  address. 

Q.  That  part  which  begins  by  the  word  **  Soldiers  ?!' 

A.  It  is  just  a  paragraph  to  the  soldiers  altogether. 

Q-  Do  you  remember  hearing  that  paragraph  read  by 
ihe  person  In  the  presence  and  hearing  of  that  man  at  the 
bar? 

A.  Yes,  I  do. 

Lord  PresidenL — Both  these  copies  contained  that  para- 
graph? 

J.  Both; 

'  Mr  Seijeant  HuUock.-^Then  of  whatever  nature  or  de- 
scription that  paragraph  may  happen  to  be,  of  that  para- 
graph be  must  have  been  aware,  because  he  heard  it  read  ? 

A.  Perfectly. 

Q.  Produce  it  if  you  pleas?*  and  let  us  see  whether  it 
contains  that  passage. 

( 7%^  mtness  prodttced  U.) 

Q.  Just  state  to  us  the  part  of  the  address  which  jrou  can, 
upon  your  memory,  and  upon  your  oath,  state  was  read  by 
the  person  to  whom  you  allude,  at  the  time  you  went  up  to 
that  party  of  which  that  man  was  one. 

A.  <<  Soldiers  1  shall  you,  countrymen,  bound  by  the  sa- 
cred obligation  of  an  oath  to  defend  your  country  and  jour 
King  from  enemies,  whether  foreign  or  domestic,  plunge 
your  bayonets  into  the  bosoms  of  fathers  and  brothers^  and 
at  once  sacrifice  at  the  shrine  of  military  despotism  to  the 
unrelenting  orders  of  a  cruel  faction  those  feelings  which 
you  hold  in  common  with  the  rest  of  mankind  ?*«^Idiers ! 
turn  your  eyes  toward  Spain,  find  there  behold  the  happy 
effects  resulting  from  the  union  of  soldiers  and  citi4»»i — 


149 

Look  to  that  quarter,  and  there  behold  the  yoke  of  hated 
despotism  broke  by  the  unanimous  wish  of  the  people  and 
the  soldiery,  happily  accomplished  without  bloodshed :  and 
shall  you,  who  taught  those  soldiers  to  fight  the  battles  of 
liberty,  refuse  to  fight  those  of  your  own  country  ?  forbid 
it.  Heaven  I  Come  forward,  then,  at  once,  and  free  your 
country  and  your  King  from  the  power  of  those  that  have 
held  them  too,  too  long  in  thraldom.^ 

CL  Did  you  stop  him  at  that  time  i 

A.  I  pressed  through  the  crowd. 

CL  Was  the  stopping,  at  whatever  period  it  was,  the  re- 
sult of  your  exertion  to  get  towards  the  place  to  take  it 
down  ? 

Jl.  It  was. 

Q.  Are  you  quite  sure  that  that  portion  of  the  address 
against  the  watch-box  was  read  in  the  way,  and  at  the  time 
yon  have  mentioned  i 

A.  It  was. 

Q.  Is  this  the  address  which  you  got  from  the  well  ? 

A.  It  is. 

Or  When  did  this  fracture  take  place  i 

A.  Some  person  had  attempted,  I  imagine^  to  tear  it  off 
before. 

Q.  This  was  all  yon  got  from  the  place? 

A.  Yes. 

Lard  Prmd^n^.— It  appeared  to  be  a  litde  torn  when 
you  saw  it? 

A*  One  fragment  was  torn  off  the  lower  corner. 

Mr  Sajeani  HuUock. — ^Do  you  remember  reading  the 
date  of  the  other  address  against  the  watch-box  i 

A.  No,  I  cannot  say  that  1  did. 

Q.  Did  you  see  the  title  of  that  which  was  against  the 
watch-box  ? 

A.  Yes,  I  did. 

Q.  Was  it  the  same  title  as  that? 

A.  Yes. 

Q.  And  the  paragraph  you  have  read  was  the  same  pa. 
ragraph  as  was  contained  in  the  other,  and  which  was  read 
at  this  time  amongst  those  persons  i 
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A.    It  WAS. 

Q.  You  reside  at  Glasgow  I 

A.  I  reside  at  Glasgow. 

Q.  You  resided  there  both  before  and  after  this  date? 

A.  I  did. 

Q.  Was  there  any  difference  in  the  appearance  of  the 
place  on  the  Saturday,  the  day  before  this  address  irasseen 
by  you,  and  on  the  Monday,  the  day  after? 

A.  A  very  great  deal. 

Q.  Have  the  goodness  to  describe  in  what  respect? 

A.  The  streets  were  crowded  in  a  very  tumultuous  man- 
ner. 

CL  When? 

A,  On  the  Monday* 

CL.  Through  the  whole  of  Monday  ? 

A.  Through  the  whole  of  Monday. 

Q.  Did  you  happen  to  be  at  Glasgow  on  the  Tuesday? 

A.  I  was  at  Glasgow  on  the  Tuesday* 

Q.  Did  the  same  crowded  appearance  continue  during 
the  whole  of  Tuesday  ? 

A.  So  much  as  I  saw  of  it,  but  I  went  to  the  barracks 
and  remained  there  all  day. 

Q.  Did  you  see  it  afterwards  ? 

A.  On  Tuesday  night,  after  my  return. 

Q*  And  on  Wednesday  ? 

A.  And  on  Wednesday. 

Q.  Describe  the  state  the  streets  were  in  at  that  ttme-r 
were  they  still  crowded  ?    • 

A.  Yes,  very  much  crowded,  and  bands  of  men  walking 
in  procession  through  them. 

Q.  Describe  the  sort  of  crowd,  and  the  sort  of  proces- 
sions, which  you  are  referring  to  ? 

A*  Men  walking  in  military  array. 

Q.  Were  they  soldiers  ? 

A.  No— working  pec^le* 

CL  What  do  you  mean  by  military  array? 

A.  Keeping  step,  and  walking  in  rq^ular  rows. 

a  VVere  they  in  ranks  f 

A*  In  ranks. 
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Q.  Of  what  number  might  any  one  of  those  bodiesi  who 
were  marching  in  military  array,  be  composed  ? 

A.  One  of  them  about  sixty^  as  near  as  I  could  guess  ? 

Q.  About  sixty  individuals  ? 

J.  Sixty  individuals. 

Q.  Wc^e  there  several  of  that  description  of  party  P 

jAm  Several* 

Q.  Were  the  crowds  which  you  have  mentioned,  and  the 
persons  marching  in  military  array,  of  the  class  of  working 
people^  or  of  what  description  ? 

A.  Working  pe(q>le. 

Q.  Do  you  know  how  long  that  state  and  condition  of 
things  remained  at  Glasgow  ? 

A.  It  continued  about  the  whole  of  that  week. 

Q.  Did  the  streets  exhibit  in  any  pert  of  the  preceding 
week  appearances  of  that  sort  i 

A.  No. 

Q.  Then,  was  the  first  day  upon  which  you  observed 
these  marchings  and  these  crowds  subsequently  to  the  time 
that  yon  saw  thi% address  posted  up  upon  the  watch-box? 

A.  It  was. 

Q.  Did  you  before  the  morning  of  the  2d  of  April  see 
any  address  of  that  sort  in  any  place,  either  posted  up  or 
any  where  else? 

^.  Yes. 

Q.  Before  the  Sunday  morning  i 

A.  No.    I  beg  your  pardon,  I  thought  you  said  after. 

Q.  You  say  that  during  the  former  week  no  appearances 
of  this  sort  were  exhibited  in  the  streets  of  Glasgow  ? 

A.  No. 

Q.  Was  the  first  address  that  you  saw  the  address  that 
you  saw  when  that  man  was  there? 

A.  It  was. 

Q.«Had  you  before  that  time  then  seen  any  address  ot 
that  sort  any  where  ? 

A.  No. 

Q.  You  say  that  the  streets  continued  in  that  state  du- 
ring the  remaining  part  of  that  week  ? 

A  Yes;  not  nearly  so  much  so  after  the  Wednesday. 


1S2 


Q.  Wens  you  in  Grhsgow  od  the  Wednesday? 

Jl.  I  was. 

Q.  Did  you  hear  of  the  skirmish  on  Bonnymuir  in  the 
conrse  of  that  day  i 

A.  I  cannot  say  whether  it  was  that  day. 

Q.  A  rumour  of  that  sort  did  reach  your  ears? 

A.  It  did. 

Q.  But  you  do  not  know  whether  it  was  on  the  Wednes- 
day or  the  Thursday^  do  you  i 

A.  No. 

Q.  During  the  remainder  of  the  wedc  these  crowds  ra- 
ther diminished  ? 

A.  They  did. 

Q.  I  ask  you  whether  any  other  person  besides  Andrew 
Hardie  was  active  in  preventing  your  taking  it  down^  or 
appeared  to  be  active  in  taking  care  of  that  paper  i 

A.  There  was. 

Q.  How  many  of  them  might  there  be  ? 

A*  Four  or  five  besides  himself. 

Q.  Have  the  goodness  to  state  to  the  Court  and  the  Ju- 
ry, in  what  way  they  exerted  themselves  to  prevent  your  get- 
ting to  the  watch-box  to  take  it  down  ? 

A*  In  pushing  in  between  me  and  the  box. 

Q.  Did  they  appear  to  do  that  on  purpose  to  prevent 
your  getting  to  tlie  box  ? 

A*  They  did. 

Q.  Did  any  other  person  say  any  thing  except  Hardie? 

A.  I  do  not  recollect,-— he  was  the  most  prominent  indi- 
vidual of  the  party. 

Q.  Did  he,  in  your  judgment,  appear  to  take  the  most 
active  share  in  the  opposition  to  you  ? 

A*  He  did. 

Cross-^sxaimined  by  Mr  Jeffrey  ^ 

CL  You  are  a  justice  of  the  peace  for  Lanarkshire^  I  un- 
derstand ? 
A.  I  am. 
0,  Nut  a  magistrate  of  the  city  of  Glasgow  ? 
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J.  Not  of  the  city  of  Glasgow. 

Q.  Yon  said  you  were  a  magistrate  in  general  terms  to 
the  persons  who  obstructed  you  i 

J.  I  did. 

Q.  Does  it  consist  with  your  knowledge,  that  in  Glas- 
gow the  word  magistrate  is  generally  applied  to  the  city 
magistrates  i 

A.  It  does. 

Q.  Do  they  wear  any  visible  badge  in  general  i 

A.  They  do. 

Q.  A  gold  chain  in  general,  do  not  they  i 

A.  They  do. 

Q.  Do  you  recollect  using  any  angry  or  reproachful  ex- 
pressions to  the  party  at  the  time^  other  than  those  you  have 
mentioned  ? 

A.  No,  I  do  not. 

a  How  long  time  might  there  be  this  little  squabble 
about  the  watch-box  ? 

A.  Two  or  three  minutes  i 

a  Did  you  observe,  on  leaving  the  party,  whether  the 
reading  was  resumed  again  i 

A.  I  did  not, — I  cannot  answer  that. 

Lord  President. — Andrew  Hardie,  have  you  any  questions 
to  ask  him  ?  suggest  them  to  your  counsel  if  you  have. 

Prisoner. — No,  my  Lord. 


John  SriiiLiNGy  Surgeon,  residing  in  High-Street  in  Glas- 
gow—^wuoni. 

Examined  by  Mr  Drummond. 

Q.  Do  you  know  the  prisoner  at  the  bar  i 
A.  Yes,  I  have  seen  him  before. 
Q*  Did  you  see  him  upon  tlie  morning  of  Sunday,  the 
2d  of  April,  in  Duke  Street,  Glasgow  i 
A  Yes. 

Q.  What  was  he  doing  at  the  time  you  saw  him  i 
A.  At  the  time  that  I  first  observed,  I  believe  Mr  Har- 
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die  the  magistrate  was  in  the  act  of  taking  down  one  of 
those  paper%  and  the  man  at  the  bar  stepped  forward  snd 
prevented  him  from  doing  so. 

Q.  What  paper? 

A.  An  address  to  the  inhabitants  of  Great  Britain  and 
Ireland. 

Q.  Mr  Hardie  attempted  to  take  the  paper  himself? 

A.  Mr  Hardie  attempted  to  take  it  down.  It  was  past- 
ed on  the  police-box;  and  he  first  of  all  attempted  to  snatch 
it  down  with  his  hand^  and  did  not  succeed;  and  afterwards 
tried  to  take  it  down  with  the  point  of  his  umbrella,  and  he 
was  prevented  by  the  prisoner. 

Q.  What  did  the  prisoner  do  ? 

A.  He  caught  hold  of  him  by  the  waist,  and  pushed  him 
off  the  pavement 

Q-  Were  there  other  people  round  at  the  time  assisting 
the  prisoner  ? 

A^  Yes;  there  might  be  from  twenty  to  thirty  more. 

QL  And  did  they  assist  the  prisoner  in  preventing  Mr 
Hardie  taking  it  down. 

A.  No ;  none  of  them  assisted  him,«HBome  of  them  v^ 
peared  friendly. 

Q»  Did  any  of  them  assist  the  prisoner  in  pushing  back 
Mr  Hardie  from  the  paper  ? 

A.  No,  none  of  them. 

Q.  Did  they  assist  Mr  Hardie  then  ? 

A.  No,  they  did  not  either. 

Q.  Some  appeared  friendly? 

A.  Yes,  a  number  appeared  friendly  to  the  prisoner.— 
One  spoke  on  his  behalf. 

a  What  did  he  say? 

A.  I  do  not  recollect  exactly  the  expression  which  the 
individual  used. 

Q.  What  was  the  nature  of  it,  as  fiir  as  you  recollect  ? 

A*  I  suppose^  that  there  was  no  ill  contained  in  the  pa- 
per. 

Q.  Do  you  remember  what  Mr  Hardie  said  to  that? 

A.  He  told  the  prisoner  that  it  was  a  treasonable  piqper, 
and  ought  to  be  taken  down. . 
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Q.  W«s  that  before  the  priflooer  dioved  him  off,  or  a(> 
terwards? 

J.  That  was  after. 

CL  Then  Mr  Hardie  had  oome  back  again  i 

A.  No ;  he  was  not  pushed  any  distance  off, — ^he  made  a 
second  attempt  to  take  it  down,  and  the  prisoner  said  he 
would  not  allow  him  to  take  it  downi— he  dared  him  to  take 
it  down. 

Q.  Do  yon  remember  what  the  prisoner  said  particular- 

A.  He  wanted  to  know  for  what  reason  he  wanted  it 
down,  and  what  authority  he  had  for  doing  it :  and  Mr 
Hardie  replied  to  that  question^  that  he  was  a  magistrate; 
sad  that  die  paper  contained  seditious  matter. 

Q.  Did  you  see  the  prisoner  after  that  ? 

A.  Yes,  I  saw  him  frequently  on  the  Monday ;  and  I  be» 
fieve  I  saw  him  on  the  Sunday  afternoon,  and  on  the  Tues- 
day morning;*-!  saw  him  frequently  on  the  Monday. 

Q.  And  on  the  Sunday  afternoon,  and  Tuesday  morn- 
ing? 

A.  Yes. 

Q.  Where  did  you  see  him  upon  the  Monday  ? 

A.  I  saw  him  at  the  east  end  of  Rotten-row  Street,  Gbs- 
gDw — at  the  head  of  Havanah  Strectr-at  the  corner  of  Duke 
Street,  on  both  sides,  and  at  several  other  places. 

Q.  Were  there  people  with  him  at  those  times  i 

A.  Yes. 

Q.  What  were  they  doing  ? 

A.  They  appeared  to  be  quite  idle^  talking  to  one  an- 
odier. 

Q.  Was  there  a  person  of  the  name  of  Anderson  |;h^re 
the  first  time  you  saw  him  i 

A.  Yes;  a  Mr  James  Anderson,  an  Excise  officer. 

Q.  You  saw  him  here  to-day  i 

A.  1  did. 

Q.  He  was  at  the  watch-box  at  the  time  Mr  Hardie  was 
endeavouring  to  get  the  paper  down  ? 

A.  Yei. 

Q.  Yon  saw  him  there  ? 
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A.  Yes ;  I  saw  him  there  at  the  timey  and  I  saw  him  im- 
mediately  before  he  went  there. 

Q.  Did  you  observe  any  thing  pass  between  Mr  An- 
derson and  the  prisoner  at  the  bar  ? 

Am  Yes ;  I  observed  the  prisoner  told  Mr  Anderson  that 
he  knew  his  principles  well,  and  would  mark  him  after- 
wards. 

Q.  What  led  to  that  observation  ?  Flad  Anderson  said 
any  thing  to  him  before  \  or  what  intercourse  was  there  pre- 
viously between  them  ? 

A.  Mr  Hardie  had  just  gone  away  then,  and  I  was  fol- 
lowing him,  and  I  heard  the  prisoner  speaking  rather  loud 
with  Mr  Anderson,  and  I  heard  that  expression  of  the  pri- 
soner^ and  he  accused  me  in  the  same  manner — that  he 
knew  my  principles  likewise,  and  that  he  had  brought  Mr 
Hardie  there  for  the  purpose  of  taking  it  down. 

Lord  President — He  applied  that  to  you  too  i 

A.  He  applied  that  to  me  after  returning. 

Mr  Drummond. — From  the  observation  you  had,  did  you 
consider  that  Mr  Hardie  was  prevented  taking  down  the 
paper  ? 

A.  Yes ;  I  certainly  considered  he  was  prevented  taking 
it  down. 

Lard  /V^.v/dbi^.— Have  you  any  questions  to  suggest  to 
your  Counsel  I 

Prisoner.^'^'^Of  my  kird. 


HuoH  M'Phunk,  Clerk  to  6.  arid  R.  Dennistoun,  and  Co. 

merchants,  Glasgow,  residing  in  DukeStreet  inGlasgow-— 
sworn. 

Examined  by  Mr  Hope. 

Q.  Where  do  you  live. 

A.  I  live  at  the  comer  of  Duke  Street,  in  the  High 
Street. 

Q.  In  what  town  ? 
A*  In  Glasgow. 
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Q.  Were  you  in  Ola^spnr  in  the  banning  of  ktt  Aprils 
npon  the  first  and  second  of  April  i 

A.  I  was. 

Q.  Had  you  occasion  to  be  out  in  the  street  in  the  morn- 
ing of  the  second  of  April,  on  the  Sunday  ? 

A.  I  was  out  in  the  morning. 

Q.  Was  that  upon  the  Sunday  ? 

A.  Yes  \  upon  Sunday  morning.  The  seccmd  of  April  was 
Sunday. 

Q.  Are  you  acquainted  with  Mr  Hardie,  one  of  the  Jus- 
tices of  the  Peace  of  the  county  of  Lanark  f 

A.  I  am. 

Q.  Did  you  see  him  upon  that  Sunday  morning  ? 

A.  I  did. 

Q«  In  Duke  Street? 

A.  In  Duke  Street. 

Q.  Where  was  he  when  yon  saw  him  ? 

A.  He  was  exactly  opposite  to  my  window.  I  was  look- 
ing oyer  the  window,  and  I  saw  Mr  Hardie. 

Q.  Were  there  other  people  upon  the  street,  at  the 
time? 

A*  There  were. 

Q.  What  were  they  doing  \ 

A.  They  were  reading  a  paper  that  was  npon  a  sentry 
box. 

Q.  How  many  people  might  there  be? 

A.  From  a  dozen  and  a  half  to  two  dozen.    I  could  not 
say  exactly. 

Q.  Was  any  person  reading  it  to  the  others  aloud,  or  did 
they  appear  all  to  be  reading  it  together  ? 

A.  There  was  one  man  reading  it  aloud  at  one  time* 

Q.  Did  you  go  towards  the  spot  \  did  you  join  this  crowd  ? 

A*  Not  at  the  moment. 

Q.  Did  you  shortly  afterwards  ? 

A*  I  did  in  a  few  minutes  afterwards. 

Q.  Did  you  see  the  prisoner  at  the  bar  there  ? 

A.  I  did. 

Q.  Did  you  see  Mr  Hardie,  the  magistrate,  attempt  to 
do  any  thing  at  that  time,  and  what? 
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A.  He  attempted  to  take  down  the  paper. 

Q.  What  followed? 

A.  There  was  a  person  took  Mr  Hardie  by  the  bretstt 
and  would  not  allow  him  to  take  it  down. 

Q..  Do  you  know  who  that  person  was  ? 

A.  Yes. 

a  Who  was  it? 

A.  The  prisoner  at  the  bar.  He  took  him  by  the  breast, 
and  would  not  allow  him  to  take  it  down,  and  offered  to 
strike  him. 

Q.  Did  you  hear  any  observations  made  either  by  Mr 
Hardie  the  magistrate,  or  by  the  prisoner,  and  what  were 
they? 

A.  I  did  not;  I  was  then  looking  over  the  window. 

Q.  Did  you  go  down  to  the  street  after  that  i 

A.  I  did. 

Q^  Immediately  after  you  saw  that  \ 

A.  Mr  Hardie  was  away  before  I  went  out. 

Q.  When  you  went  down,  what  took  place  then  \ 

A*  There  were  a  number  of  people  ther^  and  Mr  Har- 
die returned  in  a  few  minutes  after  that. 

Q.  In  a  few  minutes  ? 

A.  Perhaps  in  a  quarter  of  an  honr^  or  half  an  hour;  I 
cannot  say  exactly  the  time. 

Q.  What  took  place  then  \ 

A.  Nothing  at  all ;  the  prisoner  at  the  bar  was  away  be- 
fore that. 

Q.  After  you  left  your  house,  and  went  down  to  this 
crowds  did  you  hear  any  observations  made  by  the  prisoner 
at  the  bar  ? 

A.  The  prisoner  was  away  when  I  went  down. 

iMrd  President. — Andrew  Hardi^  have  you  any  ques- 
tions to  suggest? 

Prisoner. — ^No,  my  lord. 
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AtCHiBALD  BucHAKNAiTi  duuige-keeper  of,  and  residing 
at  Caadecarjry  Bridge^  pariah  of  Falkirk— wr^m. 

Examined  hf  the  Lord  Advocate. 

Q*  You  are  a  change-keeper  at  Castlecarry  Bridge,  are 
not  yon  7 

J.  Yes. 

d  Where  is  that  situated  ? 

J.  On  the  banks  of  the  great  canal. 

Q.  Upon  the  road  from  Glasgow  to  Falkirk^  is  it  ? 

J.  Yes. 

Q.  What  side  of  the  canal  is  your  house  situate  upon  I 

A.  The  north  side. 

Q.  Do  you  remember  any  persons  coming  to  your  house 
on  a  Wednesday,  in  the  beginning  of  April,  in  the  morn- 
ing? 

i.  Yes. 

a  At  what  time  i 

A.  Half-past  six  o'clock. 

Q.  Did  you  see  where  they  came  from  f 

A.  I  think  they  came  across  the  bridge. 

Q.  Where  did  you  see  them  first. 

A.  They  came  to  the  door» 

Q»  Were  you  in  the  house  at  the  time  I 

A.  Yen. 

Q.  Did  any  of  them  knock  at  the  door? 

A.  They  tapped  gently  at  the  door. 

Q.  Did  you  answer  ill 

A,  I  told  them  to  come  in ;  I  did  not  rise  off  my  seat. 

0.  How  many  came  in  did  you  see  i 

A.  I  could  not  say  particuhrly  %  I  never  counted  them. 

Q»  About  how  many  ? 

A.  I  dare  say  there  would  be  about  twenty-four,  or  there- 
by ;  I  couU  not  say  particularly. 

Q.  Had  thqr  arms,  or  any  Uiing  with  them  f 

A.  They  had  long  slicks. 
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Q.  Any  muskets  ? 

A.  Some  had ;  but  I  could  not  say  particularly* 

Q.  Had  they  all  some  weapon  or  other  ? 

A.  Yes. 

Q.  Were  they  merely  long  sticks^  or  had  they  pikes  at 
the  end  of  them? 

A*  They  had  iron  in  the  end  of  them. 

Q.  What  did  they  ask  for,  or  what  did  they  say  about 
themselves? 

A.  They  asked  if  we  had  any  porter  and  breads  which 
they  got. 

Q.  How  much  did  they  get  ? 

A.  A  dozen  of  porter,  and  a  dozen  of  bread. 

Q.  Is  that  loaves  you  mean  ? 

A.  Twopenny  loaves.  ^ 

Q.  How  kmg  were  they  at  your  house  altogether. 

Am  Much  about  halfan  hour,  or  thereabouts.  I  could  not 
say  particularly  the  time. 

Q.  Did  any  of  them  ask  what  was  to  pay  ? 

A.  Yes ;  one  little  man  came  and  asked  what  was  to  pay. 

Q.  Should  you  know  that  man  again  ? 

A.  I  could  not  say  particularly. 

Q.  Look  and  see  if  you  see  him  among  those  men  i 

A.  This  was  him.   {BatrcL) 

Q.  What  did  you  tell  him  ? 

A.  I  said  eight  shillings. 

Q.  Did  they  give  it  you  ? 

A.  They  gave  me  7s.  6d. 

Q.  Did  he  give  you  that  at  first»  or  did  he  propose  that 
you  should  take  any  thing  else  instead  ? 

Am  N09  nothing.    He  gave  me  7s.  6d.  first. 

Q.  Did  he  talk  any  thing  about  a  note. 

^.  No;  I  do  not  recollect  taking  it. 

Q.  Had  this  man  the  money  himself? 

A.  Yes ;  he  gave  me  the  money  out  of  his  pocket. 

Q.  He  did  not  get  it  from  any  of  his  companions  i 

A.  Not  that  I  know  o£ 

Q.  Did  they  ask  any  receipt  for  this  ? 
11 
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A.  Yes. 

Q.  Did  you  give  it  ? 

A.Y&. 

Q.  Should  you  know  it  again  i 

J.  Yes. 

Q.  Read  that,  {handing  a  paper  to  the  witness;)  is  this 
the  paper  that  you  gave  i 

J*  Yeu,  I  think  it  is,  with  my  own  name  to  it|  and  in  my 
own  band  writing. 

Q.  Who  did  you  give  this  to  ? 

J.  To  the  man  that  I  got  the  money  from. 

Q.  To  that  man  next  you  ?    (Baird.) 

A  Yes. 

Q.  Read  it  yourself^  and  see  what  you  meant  by  it  ? 

A.  ^  The  party  called^  and  paid  for  porter  and  bread, 
7i.  6d.  by  cash ;  signed,  Arthd.  Biwhaman!^ 

Q.  Is  that  a  receipt  of  your  own  making  out,  or  were  you 
derired  to  make  it  out  in  those  terms  ? 

A.  I  was  desired  to  make  it  out  so. 

Q*  By  the  same  man  ? 

A.  Yes. 

Q.  The  same  man  dictated  it  to  you  ? 

i<.  Yes. 

Q-  Was  that  the  only  receipt  that  was  made  out  ? 

A.  Yes. 

Q.  Did  not  you  make  out  a  receipt  yourself? 

A.  I  was  going  to  make  out  one. 

Q.  Why  were  not  you  allowed  ? 

A.  It  was  not  in  the  way  he  wanted  it 

Q.  Was  it  writteni  that  he  saw  it  ? 

A^  I  just  fatgan  two  or  three  words. 

Q.  What  words  had  you  written  f 

A.  I  think  it  was  ''  Received  from/' 

Q.  And  he  said  that  would  not  do^  and  dictated  that  ? 

.*.  Yes. 

Q>  Did  they  go  away  after  this  ? 

4.  Yes. 

Q-  Did  you  observe  which  way  thqr  went^  or  whether 
they  went  altogether,  or  what  <<  became  of  them  ?'' 
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A.  I  cannot  say  particularly,  for  I  did  not  go  to  the  door 
with  tbem. 

Q.  Did  you  not  look  after  what  way  thqr  went  at  all  7 

A.  No— I  just  went  to  the  window. 

Q.  Did  you  see  through  the  window  ? 

A.  No. 

Q.  Could  you  say  whether  they  went  towards  Falkirk  <Nr 
towards  Glasgow  i 

A.  They  did  not  cross  the  bridge. 

Q.  Did  you  know  any  of  the  party  besides  that  man  that 
you  mentioned  ? 

A.  No^  I  could  not  say. 

Q.  Look  at  them  again,  and  tell  me  whether  you  saw  any 
of  them  before. 

A.  I  cannot  say. 

Q.  You  do  not  mean  to  say  you  have  examined  those 
men  i 

A.  No^  I  could  not  say. 

Lord  President. — ^Andrew  Hardier  have  you  any  questions 
to  put  to  the  witness  \ 

Prwon^r— No,  my  Lord. 


Alexandeb  R0BBRT8OK,  of  and  residing  al  Damhead^in 
the  Parish  of  Falkirk-^^vpom. 

Examined  by  Mr  Serfeani  HuOock. 

CL  You  live  at  Damhead^  I  understand  i 

A.  Yes. 

a  In  the  parish  of  Falkirk  i 

A.  Yes. 

Q.  Do  you  remember  any  thing  happening  on  the  mmn- 
ing  of  the  5th  of  April  ks^  when  you  opene  dyour  win« 
dow-shutters  ? 

A.  Yes. 

Q.  About  what  time  might  that  be  ? 

A.  I  cannot  say  the  exact  tim^  but  I  think  it  was  about 
eight  o'clodk. 

0*  Upon  that  occasion  did  you  sec  any  number  of  men  i 
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A.  Yes,  I  flee'd  people  waffldiig  in  military  array  along 
the  north  bank  of  the  Great  Canal,  going  to  the  eastward. 

Q.  How  far  might  that  be  from  your  house  ? 

A.  It  might  be  about  four'  hundred  yards. 

Q.  Was  it  near  enough  to  enable  you  to  form  an  opinion 
whether  they  had  any  thing  with  them— «rms  or  long 
ideksf 

A.  Yes;  they  had  long  sticks,  in  a  slanting  direction 
over  their  shoulders. 

Q.  What  sort  of  sticks  were  they  i 

A.  I  could  not  quietly  say;  they  were  appearing  to  be 
what  you  call  those  pikes. 

Q^  They  had  like  bayonets  probably  at  the  ends  of  th^n  i 

J.  Yes. 

Q.  Had  they  all  of  them  pikes  1 

A.  I  could  not  say  exactly,  but  the  greater  part  had. 

Q.  Did  they  march  in  order  f 

A.  Yes,  they  were  marching  two  men  deep,  according  to 
the  best  of  my  judgment. 

Q.  Did  they  preserve  any  step  ? 

A,  Yes,  I  think  they  were  keeping  step. 

Q.  Yon  cannot  say  exactly  the  number,  but  you  can  give 
us  a  guess? 

A.  I  think  about  four-and-thirty. 

Lofd  President. — ^Did  you  see  any  guns  i 

A.  Yes,  after  they  turned  to  go  up  to  Bonnymuir,  I  saw 
they  were  hanging  on  their  arms. 

Mr  Serjeant  HuUock.-^'Dvdi  you  pursue  them  with  your 
eye? 

A,  No;  they  went  out  of  my  sight  by  the  wood  there. 

Q.  Did  they  return  at  any  time  afterwards  i 

A.  Yes,  they  did— at  least  I  was  tokl  so;  I  did  not  see 
them. 

Q.  Did  you  see  any  portion  of  those  men,  or  any  men  of 
a  similar  description,  in  the  course  of  the  morning  after- 
wards? 

i.Yes. 

Q.  How  soon  after  i 

A,  In  about  an  hour  afterwards,  or  perhaps  less. 
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Q.  Where  did  yon  see  them  the  second  time  i 

A.  Marching  along  the  drove-road,  going  up  to  Bonny- 
muin 

Q.  Is  that  a  piece  of  open  ground  in  your  neighbour- 
hood? 

A.  It  is  what  we  call  the  droTe-road  there^  where  they 
drove  the  cattle  from  the  north  of  Scotland  to  the  south  of 
England. 

Q.  You  saw  them  marching  towards  Bonnymuir? 

^•Yes. 

Q.  Did  you  see  to  what  place  they  did  go  i 

A.  They  went  up  to  the  top  of  the  hill. 

Q.  You  saw  them  do  that  ? 

A.  Yes, 

Q.  Had  you  any  opportunity,  the  second  time,  of  ob- 
serving whether  any  of  those  men  had  guns  or  muskets? 

A.  Yes,  that  was  the  time  I  saw  it  most,  because  I  was 
near  it. 

Q.  Were  you  so  near  as  to  enable  you  to  see  what  they 
had? 

A.  I  saw  a  few  had  guns. 

Q.  And  what  had  the  others  ? 

A.  Those  long  sticks. 

Q«  With  glittering  iron  at  the  ends  of  them  ? 

A.  Yes. 

Q.  Did  the  son  shine  upon  them  the  last  time  ? 

A.  No,  they  were  close  to  the  edge  of  the  wood. 

Q.  Were  you  enabled  to  say,  from  what  yon  saw  of  them 
the  last  time^  whether  they  were  the  same  party  you  had 
seen  in  the  morning  on  opening  your  window-shutters? 

A*  They  appeared  to  me  the  same  in  number. 

CL  They  went  up  towards  the  Bonnymuir  ? 

A.  Yes. 

Q.  In  what  way  were  they  carrying  their  arms  and  their 
guns  the  last  time  ? 

A.  They  were  going  in  a  more  careless  manner,  in  a 
straggling  posture^  not  keeping  step  so  well  as  formerly. 

CL  Did  you  trace  them  with  your  eye  up  to  the  Muir  ? 

A.  Yes. 
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Q.  What  did  yen  observe  them  do  when  th^  got  there  i 

A.  They  went  up  to  the  top  of  the  hill,  and  in  a  manner 
made  a  halt  ihere. 

Q.  That  IB,  thqr  halted  there  ? 

J.  Yes,  some  stood  sUIl,  and  some  sat  down. 

Q.  Did  they  continue  in  that  situation  any  length  of 
time? 

A.  Yes,  they  stood  there  for  abont,  may  be,  half  an  hour. 

Q.  At  this  time  were  you  in  sight  of  them  i 

A.  Oh  yes. 

Q.  Did  yon  continue  to  observe  them  during  the  time 
you  are  speaking  of? 

A.  I  think  so— -it  might  be  about  that  time  that  I' was 
keepmg  my  eye  upon  them. 

Q.  You  were  keeping  your  eye  on  them^  whether  it  was 
twenty  minutes  or  half  an  hour? 

A.  Yes,  thereabouts. 

(2.  Did  any  thing  take  place,  and  when,  and  what? 

A.  I  was  returning  homeward,  going  to  take  my  break- 
&st,  when  I  came  over  the  top  of  the  hiil,  and  I  saw  a  troop 
of  cavalry  coming  at  full  speed ;  and  I  stood  still  at  the  top 
of  the  hilly  and  they  came  through  the  aqueduct,  to  see 
whether  they  would  go  eastward  or  forward. 

0.  A  troop  of  cavalry  coming  at  fiill  speed,  you  say  you 
nw? 

A.  Yes. 

Q>  How  far  were  you  off  the  place  at  which  these  men 
were  assembled  at  that  time  upon  the  muir  ? 

A.  I  could  not  exactly  say — I  might  be,  perhaps,  nigh- 
hand  between  a  quarter  and  half  a  mile,  to  the  best  of  my 
judgment. 

Q.  You  saw  a  skirmish,  did  you  not,  between  the  cavalry 
and  these  men  ? 

A.  Yes. 

Q.  You  say  that  your  attention  was  attracted  by  cavalry  ? 

A.  Yes. 

Q.  Did  you,  upon  seeing  the  cavalry,  turn  your  eyes  to- 
wards the  men  upon  the  muir  ? 

A.  Yes. 
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€L  Did  thej  continue  stationary  upon  the  rnxoTf  sittiDg 
and  standing,  or  do  any  thing  i 

A.  They  stood  stiD  in  the  same  position,  till  the  caTslry 
came  through  the  aqueduct,  and  went  up  the  drove-road, 
the  same  way  that  th^  did— till  the  cavalry  got  to  the  edge 
ofthemnir. 

Q.  Were  the  cavalry  in  sight  of  the  persons  above  \ 

A*  Yes,  they  certainly  saw  them,  because  they  were 
placed  upon  a  height,  where  they  had  a  commanding  viev 
for  three  or  four  miles. 

Q.  Then  they  commanded  a  view  of  the  cavalry  \ 

A.  Yes, 

Q.  Upon  the  cavalry  getting  to  the  edge  of  the  muir, 
did  the  persons  upon  the  muir  do  any  thing? 

Ak  I  wait  up  to  the  height,  to  see  a  chasc^  or  something 
of  thatkind^  and  they  were  waving  their  hats  round  their 
heads. 

Q.  Who  were  waving  their  hats  round  their  heads  \ 

A.  The  people  on  the  top  of  the  muir. 

Q.  Had  those  persons  who  were  sitting  on  the  ground 
risen  up  at  the  time  those  hats  were  waved,  or  did  they  get 
up  on  the  waving  of  the  hats  f 

A.  They  were  all  standing,  pretty  nigh*hand  to  one  an- 
other. 

Q.  Was  there  any  shouting  from  any  quarter  ? 

A*  I  did  not  hear  none,  but  I  saw  the  hats  going  round. 

Q.  Did  you  see  more  than  one  hat  waved  ? 

A.  I  saw  just  their  hats  in  their  hands;  I  could  not  say 
the  number,  but  a  few. 

Q.  Upon  their  hats  being  waved  in  the  way  that  yon 
have  mentioned,  what  took  place  \ — did  they  move  firom  the 
tpot? 

A*  The  cavalry  came  up,  and  the  men  ran  down  the 
hollow;  and  they  clapped  themselves  at  the  back  of  a  dike. 

Q.  They  ran  down  die  hill  i 

A.  Yes. 

CL  Was  that  nearer  to  you  ? 

A.  Coming  to  meet  the  cavalry— Kerning  up. 

QL  Did  they  come  nearer  towards  you  f 


A.  No;  tbcy  were  numiiig  to  the  northward^  and  1  was 
to  the  west. 

Q.  Did  they  all  ran  down  the  billt  or  the  greater  part 
of  them? 

JL  I  could  not  say-^the  greater  part  of  them. 

Q.  Did  they  rdn  down  to  a  dike  ? 

A.  Yes. 

a.  What  did  they  do  then? 

A.  They  afl  placed  chemselves  along  the  back  of  it. 

Q.  Do  you  meati  that  they  took  up  a  position  along  the 
back  of  it? 

A.  Yes. 

Q.  Were  they  all  in  a  heap,  or  did  they  extend  them- 
selfesinlinef 

A.  The  greater  part,  to  the  best  of  my  judgment,  I 
thooght  were  in  line  i 

Q.  About  what  height  might  that  dike  be  7 

A*  Four  feet  nine. 

Q.  A  short  man,  therefore^  would  hardly  be  visible  over 
die  dike? 

A.  They  were  in  a  looting  posture. 

Q.  While  they  were  in  that  posture^  what  part  of  them 
was  visible  over  the  dike  i 

A.  None  at  all. 

Q.  Was  any  thing  done  by  them,  or  by  any  of  them, 
after  they  had  attained  the  dike,  and  assumed  that  posture  ? 

A.  The  cavalry  came  up,  and  they  commenced  firing 
upon  them  in  an  irr^rular  manner. 

Q.  Who  do  you  mean  by  ihey  commenced  firing  i 

A  Those  fellows  who  had  taken  up  the  position  in  line 
behind  the  dike. 

Q.  They  b^an  firing  at  the  cavalry  ? 

A.  Yes. 

Q.  How  faf  distant  from  the  dike  were  the  cavalry,  in 
yoar  judgment,  when  the  first  shot  was  fired  by  those  men? 

A.  I  conld  not  exactly  say,  but  to  the  best  of  my  judg- 
ment, I  thinks  between  eighty  and  an  hundred  yards. 

Q«  Were  you  near  enough  to  see  whether  any  muskets 
were  levelled  over  the  dike  ? 
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A.  Ye%  I  was  just  about  six  hnndred  yards  distant. 

Q.  Did  you  observe  that? 

J.  Yes. 

Q.  What  did  you  see  across  i 

A.  I  saw  the  guns  over  the  dike,  when  they  were  fired. 

Q.  Were  those  guns  which  you  so  saw  levelled,  the  guns 
fired  at  the  cavalry  ? 

A.  Yes. 

Q.  How  many  shots  were  fired,  do  you  think  ? 

Am  I  could  not  exactly  say,  because  they  were  in  an  ir- 
regular manner — ^first  one  shot,  and  then  two^  in  an  irregu- 
lar manner. 

Q.  Were  there  more  than  two  ? 

A.  Yesy  there  were  more  than  two,  but  first  one  and 
then  two. 

Q.  A  sort  of  running  fire  i 

A.  Just  in  an  irregular  manner. 

Q.  Did  the  cavalry,  notwithstanding  this  firing,  continue 
to  near  the  dike? 
•  A.  Yes. 

Q.  Before  the  running  fire  of  which  you  have  been  speak- 
ing commenced,  had  there  been  a  single  shot  fired  by  any 
one  of  the  cavalry  ? 

A.  I  could  not  exactty  say  when  they  fired — ^to  the  best 
of  my  judgment,  they  came  through  a  small  slap  at  the  end 
of  the  dike  before  they  fired. 

Q.  Did  the  cavalry  fire  before  they  got  through  that 
shp? 

A*  I  could  not  say. 

Q.  You  say  that  the  guns  were  levelled  across  the  dike  ? 

A.  Yes. 

Q.  And  some  of  those  guns  were  fired  i 

A.  Yes. 

Q.  Before  those  guns  were  fired,  do  you  know  whether 
any  pistol-shot,  or  any  other  shot,  had  been  fired  by  any  of 
the  soldiers  ? 

A.  I  am  certain  not. 

Q.  Am  I  to  understand  you,  then,  that  no  pistol,  or  diot 
from  any  instrument,  either  carabine,  musket,  or  pistol,  was 
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fired  by  the  soldiers,  till  after  the  firing  from  die  dike^  in 
the  manner  you  have  stated  to  us  ? 

A.  I  am  certain  of  that 

Q.  The  number  of  shots  you  do  not  affect  to  tell  us  ? 

A.  I  cannot  say. 

Q.  Yon  saw,  you  say,  the  cavalry  get  through  a  slap  i 

A.  Yes. 

Q.  Do  you  know  which  of  them  went  over  first  ? 

A*  No^  I  could  not  say. 

Q.  After  that,  you  saw  firing  by  the  cavalry  \ 

A.  Yes;  I  could  see  nothing  for  about  a  minute^  for  a 
ckNid  of  smoke;  and  there  was  a  pistol  shot  then — I  cannot 
tay  who  was  firing  then. 

QU  After  that,  did  you  see  the  whole  of  it? 

A*  Yes,  it  did  not  last  long — ^in  the  course  of  about  a 
minute^  they  were  all  dispersed,  running  along  the  muir, 
and  taken  prisoners. 

Q.  All  the  men} 

A.  Yes- 

Q.  Bonnymuir  is  in  the  parish  of  Falkirk,  is  it  not  f 

A.  Yes. 

Q.  And  tiiat  is  in  the  county  of  Stirling,  we  understand  \ 

A.  Yes. 

Q.  Was  there  any  person  who  had  been  wounded  on 
dther  side,  taken  down  to  your  house  on  that  day  f 

A.  Yes- 

Q.  Who  was  it,  do  you  know  \ 

A.  I  cannot  say. 

Q.  Where  was  he  carried  to  ? 

A.  He  was  carried  down  to  my  house. 

Q.  Was  he  lodged  in  your  house  that  night  7 

A.  The  lieutenant  gave  orders  for  him  to  be  taken  away, 
snd  asked  me  if  I  would  allow  him  to  be  taken  to  my  house, 
and  I  said  yes,  and  he  was  carried  away  by  the  crowd. 

Q.  Was  he  much  wounded  \ 

A.  I  did  not  see. 

Q.  Was  he  there  at  night  ? 

A.  Yes. 
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Q.  Did  yoo  viiit  him  in  the  mortiiHgP 

A.  YeB,  I  went  into  the  apartment^  and  one  of  my  friends 
went  in  in  the  mornings  and  they  observed  one  of  the  win- 
dows forced  upi  and  he  was  misring. 

Q  That  person  you  did  not  know,  yon  say  1 

A.  No^  I  did  not. 

Cfoss^egoamined  iy  Mr  Jeffrty^ 

Q.  The  cayafa7  were  going  fidl  speed  when  yon  saw  them 
first? 

A*  Yes,  at  a  canter. 

Q.  Had  they  their  swords  drawn  ? 

A.  I  could  not  see. 

Q.  Had  they  their  awords  drawn  when  they  went  to  the 
edgeofthemuirf 

A.  I  could  not  distinguish  that,  because  I  was  casting  my 
eye  on  one  and  the  other. 

Q.  They  went  on  without  check  or  halt  till  they  came 
near  this  dike? 

A.  Yes. 

Q.  And  you  think  they  did  not  fire  till  after  some  shots 
had  been  fired  across  the  dike  i 

A.  Yes,  I  am  certain  of  that,  that  Uiey  did  not  fire  till 
a  number  of  shots  were  fired  at  them. 

Lord  President. — Andrew  Hardic^  have  you  any  ques- 
tions to  put  to  this  witness  i 

Prisoner* — :No. 


James  Russel,  residing  at  Longcroft,  in  the  parish  of 
Denny---M»ont. 

EwanUned  by  Mr  Drummomd. 

Q.  Are  you  proprietor  of  Longcroft  i 

A.  Yes. 

Q.  And  you  live  there  I 

A.  Yes. 
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Q.  You  lived  there  in  the  month  of  April  last  ? 

A.  Yes. 

Q.  Longcroft  is  in  the  parish  df  Danny  { 

A.  Yea. 

Q.  la  it  near  the  public  road  ? 

J.  Yea. 

Q.  How  fiur  ia  it  itom  it  ? 

^.  About  a  gnn-ahot  I  tbink# 

Q.  Do  you  remember^  in  the  beginning  of  Aprils  one 
rooming  a  p^rty  of  men  coming  to  your  houae  ? 

A  Yea. 

Q.  Do  you  remember  what  day  of  April  that  was  ? 

A.  It  was  the  5th  day  of  April. 

Q.  Abont  what  time  in  the  morning  I 

A.  It  was  between  seven  and  nine. 

Q.  A  party  of  men  came  to  your  house  then  ? 

A  Yes. 

Q.  What  did  they  do  I 

if.  I  did  not  hear  of  their  coming  till  I  was  informed  by 
some  bairns  that  were  about  the  door.  They  came  iUf  and 
told  me  that  the  radicals^  as  they  called  themi  were  at  the 
end  of  the  house ;  and,  as  I  had  two  guns  in  the  house,  I 
ran  and  hid  one  of  them,  and  before  I  returned  from  hiding 
it,  one  of  them  had  a  gripe  of  the  other  one. 

Q.  How  many  of  the  men  might  there  be  \ 
ufThere  was  only  two  came  into  the  house,  and  one  of 
them  took  the  gun,  and  the  other  staid  within  the  door. 

Q.  How  many  were  on  the  outside,  or  at  the  door  f 

A.  After  the  one  returned  that  took  the  gun,  I  looked 
out  and  I  saw  another  one;  there  might  be  more^but  I  did 
not  see  them. 

Q.  He  took  away  the  gun  i 

A  Yes. 

Q.  Did  you  say  any  thing  to  him  ? 

A»  I  alleged  the  gun  was  my  property,  and  it  was  un- 
lawiiil  for  him  to  take  it ;  and  he  said  he  would  give  a  re- 
cdpt  for  it. 

Q.  What  part  of  the  house  was  the  gun  in  at  the  time  i 

A,  It  was  just  hanging  in  the  kitchen. 
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Q.  Upon  the  walH 

A.  No ;  it  was  on  the  foreside  of  a  kitchen  bed. 

Q.  Did  yon  ever  see  that  gnn  afterwards  I 

A*  Yes;  in  the  Castle 

Q.  In  the  Castle  here  i 

A.  Yes, 

Q.  And  you  would  know  it  again  ? 

A.  Yes. 

Mr  Drufftnumd. — ^There  are  two  witnesses  to  prove  the 
labels  on  these  boxes ;  but  f  presume,  if  the  labels  are  broke 
in  the  Jury^s  presence^  we  can  call  the  men  afterwards. 

Lard  PresUktU.-^!  cannot  tell  what  the  Jury  may  require 
in  a  case  of  this  kind. 

Mr  Drummofid.'^lt  is  very  easy  to  remove  this  witness, 
and  call  him  again. 


Jameb  Murray,  armourer  in  Stirling  Castle,  sroom. 
Examined  by  Mr  Drummond. 

Q.  Look  at  the  labels  of  those  boxes,  and  see  whether 
they  are  as  you  sealed  them  i 

A.  That  is  my  signature. 

Q.  Look  at  each  box  \ 

A.  Yes;  I  saw  them  both  sealed  up,  and  my  name  is 
upon  the  labels. 

Q.  You  are  the  armourer  of  the  Castle  f 

A.  Yes. 

HL  And  you  know  that  these  things  have  been  kept  there 
ever  since  they  were  brought  to  you  i 

A.  Yes. 

Q.  When  did  you  see  them  first? 

A.  When  they  were  delivered  into  Stirling  Castle. 

Q.  When  was  that? 

A.  It  was  about  the  beginning  of  April. 

Q.  Who  delivered  them  into  the  castle  i 

A.  They  were  delivered  in  charge  to  the  ordnance  store- 
keeper. 
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a  Mr  Benson  i  « 

jt.  Yes. 

a  You  know  that  those  boxes  contain  the  same  things 
that  were  delivered  at  that  time  to  Mr  Benson  ? 
A.  Yes ;  the  very  same. 

Cross-examined  by  Mr  Jeffrey. 

Q.  How  do  you  know  that? 

A.  Because  I  examined  them. 

Q.  In  whose  keeping  were  they  from  the  time  you  saw 
them  first  put  in  those  boxes  ? 

A.  In  the  custody  of  the  keeper  of  the  ordnance  stores 
—in  my  charge. 

Q.  In  what  room  or  place  i 

A.  In  the  room  below  the  staircase. 

a  Who  had  the  kqr? 

A.  I  had 

Q.  Were  you  the  only  person  who  had  it  i 

A.  Yea, 

Q.  Did  you  ever  part  with  the  key  while  you  had  it  ? 

A.  No. 

Q.  Except  you  went  yourself  in  i 

A.  Except  I  went  myself  in. 

Lord  President.— Andrew  Hardie,  have  you  any  que»- 
doD  to  ask  of  this  witness  i 

Prisoner. — No. 

Mr  Serjeant  H%dlock.—Vfere  you  present  when  any  of 
those  arms  were  drawn  ? 

A.  No ;  but  John  Murray,  my  son,  drew  them. 

Q.  You  saw  the  arms  deposited  in  those  chests  ? 

A.  Yes 

Q.  And  they  have  been  under  your  care  ever  since  ? 
A.  Ever  since. 
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JoHH  Benson,  ordinance  store-keeper  in  Stirling  Castle— 

sworn. 

Examined  by  Mr  Drummond. 

Q.  You  are  ordnance  store^keeper  in  Stirling  Castle  ? 

J.  Yes. 

Q.  Did  yon  see  these  boxes  sealed  up  f 

A  Yes. 

Q.  Look  at  them,  and  see  whether  they  are  in  the  same 
state? 

J.  Yes;  this  is  my  signature  here. 

Q.  And  on  the  other  box  f 

A.  And  on  the  other  box  too. 

Mr  Jeffrey. — Jio  you  know  those  seals  i 

A.  That  is  my  seiJ. 

Mr  Serjeant  HuOock. — When  did  you  first  see  those 
things? 

A.  Some  time  in  April. 

Q.  Did  you  make  no  memorandum  of  the  day  ? 

A.  HOf  I  do  not  recollect  the  day ;  I  thought  1  bad  no- 
thing to  do  with  them ;  they  were  put  into  my  chaige;  if 
I  had  got  them  in  my  books^  I  could  have  told  you  more 
about  them. 

Q»  Have  you  got  them  in  your  books  i 

A.  No ;  they  were  put  into  my  care  for  production. 

Q.  Who  brought  them  to  you  i 

A.  I  think  Mr  Banks  sent  them  there. 


James  Russell  called  again. 

Examined  by  Mr  Drummond. 

Q.  Be  so  good  as  look  into  this  box,  and  see  if  you  can 
find  in  it  the  gun  which  you  have  been  speaking  about. 
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which  was  taken  away  ttoalk  your  hoose  in  the  month  of 
April 

J.  This  is  the  gan^  {produting  U.) 

Q.  That  is  the  gun  that  was  taken  away  from  your  boose 
in  the  beginning  of  April  \ 

A.  Yes. 

CL  The  gnn  that  was  hanging  np  upon  the  fiont  of  the 
bed? 

J.  Yes. 

Q.  You  have  seen  that  gun  since  it  was  taken  away  from 
your  hoose^  in  the  Castle  I 

J.  Yes. 

Q.  Is  that  the  gun  that  was  shewn  to  you  in  the  Castle? 

A.  Yes. 

Lord  PresidefU^*^koiixem  Hardie^  have  you  any  ques- 


Pri9(mer^^nM(H  my  Lord. 

WnxiAM  OrindlaTi  residing  at  Bonnymill— #«K>rfi. 
Eaamined  by  Mr  Hope* 

Q.  Whei^  do  yon  live  ? 

A.  I  Uve  at  BmnymiU. 

a  In  the  parish  rf  Falkirk  ? 

A  Yes. 

Q»  Do  you  reeoQoet  seeing  any  party  of  jneni  early  one 
morning  in  Aprils  near  your  house  ? 

A.  Yesy  upon  the  5th  of  April. 

Q.  At  what  hour  in  the  morning  i 

A  Between  eight  and  nine»  I  think. 

Q.  What  number  of  mea  did  you  see  ? 

A.  About  twenty)  I  think. 

0.  Were  they  going  carelessly  alongi  or  did  they  appear 
to  be  mardiing  ? 

A*  They  were  rather  in  a  marching  order^  I  think. 

Q.  Were  they  carrying  any  thing  in  their  hands  i 
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J.  MoBt  of  them  were  carrjing  pike^  I  think  J 

<2.  Had  any  of  them  any  other  weapons  in  their  hands  i 

A.  I  observed  one  with  a  gun. 

Q.  In  what  direction  were  those  men  going  when  yon 
saw  them  f 

A.  Going  east  the  canal  bank. 

CL  In  what  direction  is  that— towards  Falkirk  ? 

A.  Yes. 

Q.  And  Camdon  i 

J.  Yes. 

Q.  Did  you  lose  sight  of  them  ? 

A.  Yes,  they  went  out  of  my  sight. 

Q.  Did  you  see  diat  party,  or  a  similar  party,  again 
shortly  afterwards  I 

A.  They  did  retunif  but  I  did  not  see  them  upon  their 
return. 

Q.  Did  yon  see  any  thing  take  place  at  a  distance  some 
time  afterwards,  upon  a  height  upon  Bonnymuir  i 

A*  Yes,  I  see'd  the  smoke  of  the  guns. 

Q,  And  you  saw  some  cavahry  i 

A.  Yes. 

Q.  Pursuing  a  parcel  of  people? 

A.  Yes. 

Q.  After  those  men  passed  your  houses  did  yon  miss  any 
thing  that  you  had  had  about  your  door  ? 

A.  Yes,  I  was  informed 

Q.  I  ask  you  if  you  missed  any  thing  i 

A.  I  did  not  miss  it  till  I  was  informed  by  some  of  the 
fismaily. 

Q*  Did  you  then  miss  something  i 

A.  Yes. 

Q.  What  was  that  f 

A»  A  pitchfork, 

Q*  Did  yon  ever  see  that  pitchfork  again  ? 

A.  Yes,  I  saw  the  horsemen  have  it  when  they  returned 
back. 

CL  Were  those  horsemen  bringing  any  men  along  with 
them  on  foot  ?  i 
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J.  Yes, 

Q.  Waa  that  the  party  which  yoa  had  sedi  pites  your 
boose  before  i 

J.  I  could  not  be  positii'e ;  I  got  but  a  slight  look  at 
them. 

Q.  Did  you  believe  them  to  be  the  same  party  i 

A.  Y^  I  think  they  were. 

Q.  And  one  of  the  horsemen  had  then  that  pitchfork  ? 

A  Yes,  one  of  the  Yeomanry. 

Q.  See  if  yoa  can  find  the  pitchfork  in  that  broi^  box  i 

A.  This  is  it,  without  doab^  {producing  it.) 

Q»  Where  was  that  pitchfork  the  last  time  that  you  had 
seen  it,  before  you^w  it  in  the  hands  of  one  of  the  horse- 
men? 

A.  It  was  atimding  by  the  house  side. 

Q.  Was  that  shortly  before  i 

A,  I  did  not  see  it  that  day,  but  it  was  standing  there 
sore  enough. 

Q.  Yon  did  not  see  it  that  morning  yourself? 

A.  I  did  not 

Lord  PreridcfU. — ^You  had  left  it  standing  by  the  side  of 
yoor  house  the  last  time  you  saw  it  i 

A.YeB. 

Cross-examined  by  Mr  Jeffrey. 

Q.  When  had  you  seen  that  pitchfork  last  before  y6u 
misled  it? 

A.  I  cannot  be  positive  about  that ;  it  might  be  a  day  or 
two. 

Q.  You  had  not  seen  it  that  day  ? 

A.  No. 

Q.  Had  you  seeA  it  the  day  before  ? 

A.  I  cannot  be  positive  to  that. 

Q.  How  do  you  know  that  pitchfork  to  be  the  same  y6u 
oDce  had  about  your  house  i 

A.  I  know  it  perfectly  well  by  the  make. 

Q.  Is  it  of  your  own  mdcing? 

A.  No, 

TOU  I.  M 
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Q.  What  18  there  peculiar  about  the  make  of  it? 

LordPresideni^f^Yoa  are  treading  on  dangerous  ground, 
and  you  need  not  put  this  question ;  it  leaves  it  open  to  a  fiiir 
argument  ibr  you. 

Mr  Jeffrey. — I  am  not  afraid  of  it,  my  Lord.— How  do 
yon  know  that  from  any  other  i 

A.  1  know  it  by  that  burn  upon  the  shank,  and  the  make 
of  the  fork. 

Lord  PresiderU.'^I  told  you  yon  were  treading  on  dan- 
gerous ground :  there  was  a  fiiir  argument  open  to  you 
before,  and  you  have  gone  on,  and  he  has  told  you  how  he 
knows  it  to  be  his  own  most  conclusively. 


Mr  NiooL  Hugh  Baibd,  residing  at  Kelvinhead,  in  the 
Parish  of  Kilsyth— 5iM>m. 

Examined  by  the  Lord  Advocate, 

Q.  Where  do  you  live  f 
A.  At  Kelvinhead. 
Q.  Where  is  that  i 

A.  Near  Kilsyth — three  miles  east  of  Kilsyth. 
Q.  Are  you  a  private  in  the  Falkirk  troop  of  Stirling- 
shire Yeomanry  ? 
A,  I  am. 

Q*  Were  you  oh  duty  in  the  month  of  April  last  i 
A.  I  was. 
a  Where? 
A.  At  Falkirk. 

<2.  When  did  you  go  upon  duty  i  * 

A.  It  was  on  the  Monday,  the  Sd  of  April,  I  think. 
Q.  Did  you  get  leave  of  absence  any  day  that  week  i 
A.  Yes,  on  Tuesday  evening. 
Q.  To  go  home  i 
A.  To  go  home. 

Q.  And  when  did  you  return  to  join  your  troop  ? 
A.  On  the  Wednesday  morning. 
Q.  Early  f 
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jf.  It  was  one  o'clock. 

Q.  Did  you  meet  any  body  in  the  way  I 

A.  Yes,  I  did. 

Q.  Tell  the  Jury.what  occurred  apon  the  road  ? 

A.  I  came  up  with  some  men  on  the  ready  apparently 
armed. 

Q.  What  time  in  the  morning  was  that? 

A.  About  a  quarter  or  twenty  minutes  after  seven,  or 
perhaps  the  half  hour. 

Q>  Yon  overtook  them  ? 

A  Yes. 

QL  How  many  7 

jf.  Thereappeaied  to  me  to  be  a  doaen  of  them,  or  there- 
abouts. 

Q.  Did  they  obstruct  your  passage,  or  what  hiqppened 
when  you  came  up  lo  than  \ 

A.  They  did. 

Q.  They  obstructed  your  passage  \ 

A.  They  did. 

Q.  In  what  way  7 

A.  I  asked  them  to  let  me  pass. 

Q.  Did  thqr  stop  your  passage  across  the  road  f 

A*  No ;  there  was  one  man  came  out  and  obstructed  my 
passage. 

Q.  What  did  he  say  to  you? 

A.  He  used  some  rough  expression. 

Q.  Do  you  remember  what  it  was  ? 

A.  *<  I  will  be  damned  if  I  will,"  or  something  of  that 
sort. 

Q.  What  did  you  do  up6n  that  ? 

A.  I  rode  off  instantly  out  of  sight 

(2*  Did  you  draw  your  pistol  ? 

A.  Yes ;  they  asked  my  arms,  and  I  drew  out  my  pistol 
and  presented  it,  and  at  tl^it  moment  I  rode  off  from  them. 

Q.  Did  you  say  any  thing  when  you  presented  your 
pistol? 

J.  I  do  not  remember  exactly  whether  I  said  any  thing 
ornot* 

Lord  Prmdbi^.— Yon  presented  yoiir  pistol  at  them  ? 
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A,  Yes. 

Lord  Jdvocaie.'—Vnach  way  did  you  go  i 

A.  To  Kilsyth. 

Q.  Yon  turned  badt  then  i 

A.  Yes. 

Q,  What  for  ? 

A.  To  get  the  troops  to  apprehend  them,  as  I  understood 
them  to  be  rebels. 

Q.  How  far  were  you  from  Kilsyth  at  this  time  i 

A.  I  was  four  miles  and  a  half. 

Q.  To  the  eastward  ? 

A.  To  the  eastward. 

Q.  Did  yon  meet  any  body  in  your  way  to  Kilsyth  i 

A.  Yes,  I  met  one  of  the  Kilsyth  troop  going  to  Stirling 
with  dispatches* 

Q.  Did  you  tell  him  what  happened  to  yourself? 

A.  Yes  I  did^  and  he  turned  round  with  me  and  rode  off 
to  Kilsyth  again;  and  then  I  informed  Lieutenant  Hodgson 
of  the  1 0th  Hussars,  and  Lieutenant  Davidson,  that  Uiere 
were  people  on  the  road,  and  that  they  were  advancing  east- 
ward. 

Q.  What  happened  then  ? 

A.  They  immediately  came  off  with  a  party  of  Hussars 
and  Yeomanry* 

Q.  Were  you  one  of  the  party  ? 

A.  Yes,  I  was  ordered  to  join  them. 

Q.  How  many  did  they  consist  of? 

^.  Two  or  three  and  twenty,  I  am  not  correct. 

Q.  Were  they  partly  Yeomanry  and  partly  Hussars  ? 

A.  They  were  nearly  half  and  half. 

Q.  How  were  they  mounted  f 

Am  The  Hussars  were  mbunted  partly  on  the  Yeomanry 
horses^  and  partly  on  their  own. 

a  .Did  an^  of  the  Hussard  tome  into  Kilsyth  before  you 
moved  off? 

A.  Yes,  they  came  in  immediately  after  I  arrived  in  Kilsyth. 

Q.  Then  Uiis  partjr  moved  off  eastwards  f 

A.  Yes* 

Q.  How  far  did  they  go  ? 
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A.  To  Bonnymuir. 

Q.  To  Bonnymuir  direct  ? 

A.  Yes. 

<2.  Did  you  proceed  up  the  muir  ? 

A.  Yes,  we  did. 

Q.  Did  you  see  any  of  the  people  then  i 

A.  Wedid. 

Q.  Upon  the  top  of  the  hill  were  they  ? 

A.  Yes^  on  the  top  of  the  hill. 

Q.  And  you  advanced  towards  them  i 

A.  Wedid. 

Q.  What  happened  then  ?  did  they  remain  upon  the  top 
of  the  hill,  or  advance  towards  you  ? 

A.  They  advanced  towards  us,  and  took  up  a  position 
behind  the  wall  on  Bonnymuir. 

Q.  Did  they  come  down  the  hill  to  that  position  f 

A.  Part  way. 

Q.  Did  they  cheer  ? 

Am  Yes,  they  did  cheer. 

Q.  What  number  might  there  be  of  them  ? 

A.  To  the  best  of  my  recollection,  there  were  about  five 
and  thirty  or  for^  there  appeared  to  be. 

Q.  Wore  they  armed  at  that  time  I 

A.  Yes. 

a  What  with  ? 

A.  With  pikes  and  guns. 

Q.  After  coming  down  to  the  wall,  what  happened  then  ? 

A*  They  fired  on  us  a  volley. 

Q.  Did  they  lay  their  pieces  upon  thp  top  of  the  wall  at 
this  time  ? 

A.  They  did ;  they  levelled  them  off  the  top  of  the  wall. 

Q.  What  distance  was  the  cavalry  from  them  at  that 
time? 

J.  To  the  best  of  my  memory,  thirty  yards,  or  perhaps 
rather  nearer. 

Q.  Did  they  fire  a  volley,  or  a  single  shot  i 

A.  No,  there  were  a  number  of  shots. 

Q.  What  number  I 

A.  I  cannot  say. 
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Q.  Were  they  continued  ? 

A.  N09  they  were  nearly  off  at  the  same  time. 

<2.  Was  there  any  firing  by  the  military  at  that  time  ? 

A.  No^  there  was  none  before  that 

CL  Did  yon  advance  up  to  the  wall  i 

A.  Yes,  we  did. 

Q.  What  passed  then ;  did  Mr  Hodgson  communicate 
with  these  people. 

A.  Mr  Hodgson^  of  the  Hussars,  rode  up  before  us,  and 
asked  them  to  surrender,  and  aD  that  he  got  was  a  few  more 
shots. 

Q.  Did  you  get  across  this  wall  ? 

A.  We  got  over  the  wall  in  among  them. 

CL  How  did  you  get  over  the  wall  f 

A.  In  at  a  slap. 

Q.  What  happened  after  that  \  did  thqr  Ksist  after  this  i 

A.  They  did,  and  there  was  a  blunderbuss  presented  to 
Lieutenant  Hodgson  when  he  got  over  the  slap. 

Q.  Do  you  know  by  whom  i 

A.  No,  I  do  not. 

Q.  Did  it  miss  fire^  or  what  happened  ? 

A,  I  do  not  know  whether  it  missed  fire,  or  was  fired. 

Q.  How  did  it  end  i  did  these  people  give  way  at  last? 

A.  Yes,  they  ran  in  all  directions ;  there  were  several 
shots  fired  before  they  gave  way,  and  then  ihey  ran  in  all 
directions,  and  we  pursued  and  overtook  them. 

Q.  And  took  them  prisoners  i 

A.  Yes,  we  did. 

Q.  And  all  the  people  that  yon  took  prisoners  were  en- 
gaged in  that  affiur  were  they  ? 

A.  They  were. 

CL  Did  you  march  them  to  Stirling  Castle  i 

A.  No»  I  accompanied  them  only  to  Bopnybridge,  and 
I  wa^  sent  firom  there  to  Edinburgh  with  dispatches. 

a  Look  at  that  man,  (Hardier)  and  say  if  you  saw  him 
at  that  battle  i 

A.  Yes,  I  think  I  did. 

U   Was  he  active  in  the  business  ? 
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A.  He  is  much  altered  in  appearance;  I  am  rather  at  a 
loss.' 

Q.  Say  whether  you  know  him  or  not  ? 

A.  Yesy  I  recollect  him. 

Q.  Have  you  seen  him  unee  that  ? 

A.  Ye%  I  hare. 

Q.  Where? 

A.  In  Edinburgh. 

Q.  And  did  you  knpw  him  then  ? 

Am  Yes,  I  knew  him  then. 

Q.  And  he  was  one  of  the  persons  that  was  at  that  place  f 

A.  Yes. 

Q.  You  saw  him  at  Edinburgh  ? 

A.  In  the  Castle*— the  Edinburgh  prison. 

Q.  Were  any  cartridges  or  ammunition  taken  from  these 
people? 

A.  Yes,  there  was. 

Q.  Did  you  see  any  of  them  searched  \ 

A.  Yes,  several  of  them  were  stripped,  and  ammunition 
taken  off  them. 

Q.  That  is  to  say  ball  cartridges  \ 

A.  Yes^  ball  cartridges. 

Q.  Several  cartridges  taken  off  several  of  the  men  ? 

A.  Yes. 

Q.  Was  there  a  bag  taken  from  any  of  them  \ 

A.  Yes. 

Q.  What  did  it  contain  \ 

A.  Ammunition,  ball  cartridges,  and  powder. 

Q.  Do  you  know  any  other  of  the  persons  there  ? 

A.  I  know  this  man  here,  {Murchie.) 

Q.  Do  you  know  any  of  the  others  ? 

A.  The  boy,  {Johnson,) 

Q.  Any  of  the  others! 

A.  And  this,  {Baird) 

Q.  These  were  all  in  the  battle^  were  they  ? 

A.  They  were,  and  there  is  another  one  at  the  other  end 
I  thiuk,  Alexander  Hart  and  Benjamin  Moir. 

Lord  PresidenL-^Andtew  H  ardie,  have  you  any  question  ? 

Prisoner.'^iiOi  my  Lord. 
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Lord  Aivocaie.^-^Did  you  mark  any  of  the  anns  yoa 
found? 

J.  Yea,  I  did. 

Q.  When? 

jt.  At  the  Castle  in  Stirling,  when  I  gave  in  my  declara- 
tion ;  I  do  not  know  the  date. 

Lord  Justice  C&rA:.-^ Were  those  arms  taken  by  you  ? 

ji.  They  were. 

Q.  By  you  individually  ? 

J.  No. 

Lord  A&oocaU. — Did  you  see  the  short  gun  taken  that 
was  presented  at  Lieutenant  Hodgson  ? 

A.  Yes. 

Q.  Should  you  know  that  again  if  you  were  to  see  it? 

A.  Yes,  this  is  it,  {producing  it.) 

Q.  Is  there  a  label  upon  it  with  your  name  i 

A.  Yes,  my  name  is  upon  it. 

Q.  Which  of  the  prisoners  was  that  taken  from  ? 

A.  I  do  not  know  which  of  them  it  was. 


Thomas  Cook,  residing  in  Stirling  Castle,  Serjeant  in  10th 
Royal  Hussars— ^nM)m. 

Examined  by  Mr  Serjeani  HuUock. 

Q.  You  belong  to  the  10th  Hussars,  do  not  you  ? 
A.  Yes. 

Q.  What  are  you  P  a  seijeant  P 
A.  Yes. 

Q.  Did  you  belong  to  that  corps  on  the  5th  of  April  last  ? 
A.  Yes. 

Q.  Where  were  you  on  the  night  of  the  4th  of  April  ? 
A.  I  slept  in  this  towa. 

Q.  Did  you  set  off  with  Lieutenant  Hodgson  early  in  the 
morning  of  the  5th. 
A.  No. 

Q.  When  did  you  leave  Stirling  ? 
A.  About  six  o*clock  in  the  morning. 
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Q.  To  what  place  were  yon  bound  i 

J.  To  Kilsyth. 

Q.  On  your  jonrney  to  Kikytbt  did  you  meet  any  persons 
upon  the  road  of  any  sort  ? 

J.  Yes. 

Q.  Do  you  know  what  part  of  the  road  it  was  that  you 
met  the  persons  you  are  speaking  of? 

jt.  I  never  was  on  the  road  before,  but  since  I  have  found 
oat  the  name  of  the  place. 

Q.  How  &r  might  it  be  from  Kibyth  ? 

J.  Seven  or  eight  miies. 

Q.  On  this  side  of  Kilsyth  ? 

J.  About  half  way  between  this  place  and  Kilsyth,  as 
near  as  I  can  judge, 

Q.  What  description  of  persons  did  you  meet  on  the 
road,  and  what  number  ? 

A.  There  were  either  fife  or  six. 

Q.  Men? 

J.  Yes. 

Q.  What  time  of  the  morning  might  that  be  do  you 
think? 

A.  As  near  as  I  can  guess,  about  eight  o'clock* 

Q.  Were  you  going  fast  then  ? 

J.  I  was  going  at  a  walk. 

Q.  Did  you  meet  them? 

A*  Yes,  I  met  them. 

Q.  Were  they  armed  men  ? 

A.  Yes. 

Q.  Armed  with  what  species  of  arms  ? 

A.  With  different  descriptions  of  arms. 

Q.  Mention  them. 

A.  There  were  pikes^  pistols,  and  firelocks,  (we  will  say 
fowling*pieces,)  and  one  or  two  saws — but  which  1  cannot 
•ay. 

Q.  There  were  five  or  six  men  i 

A.  Yes. 

Q.  But^  however,  they  had  those  arms  which  you  have 
mentioned  ? 
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A.  Yes. — Some  had  got  one  arm,  and  some  had  got  two. 
One  bad  got  a  pistol,  and  another  a  pistol ;  and  in  that  way 
one  man  might  have  two  weapons. 

Q.  Had  any  one  man  two  pikes,  or  two  guns,  or  two 
pistols  ? 

A,  There  was  one  man  had  a  pistol  and  a  fowling*piece. 

Q.  Was  there  any  other  man  armed  in  that  way— doubly 
armed  ? 

A.  I  will  not  pretend  to  say  that. 

Q,  Should  you  know  any  of  the  persons  who  met  you 
that  mornings  if  you  saw  them  again  ? 

A.  Yes. 

Q.  Look  about  you. 

A.  I  see  one  man  (Hardie,)  and  this  (Aftirchie.) 

Q*  Any  other  person  amongst  the  number  before  you, 
whom  you  recollect  ? 

A^  No — I  do  not  know  that  I  can.  There  is  one  man 
who  is  not  present,  or  I  should  know  him. 

Q.  There  was  no  other  present  i 

A.  To  the  best  of  my  knowledge. 

Q.  Are  you  quite  sure  the  two  you  have  pointed  at  were 
of  the  number  ? 

A.  Yes. 

Q.  When  you  came  close  up  to  them,  what  were  they 
doing  i — Standing  across  the  road,  or  on  the  road  ? 

A.  They  stood  right  across  the  road,  in  a  line.  That  man 
(Hardie)  was  dressing  them  by  the  left. 

Q.  Do  you  mean  forming  them  i 

A.  They  were  formed,  and  he  was  dressing  them  in  line. 

Q.  When  you  came  up  to  them,  did  you^  or  thqr,  say  any 
thing  to  each  other  i 

A.  Yes. 

Q.  Did  you  speak  firstjOr  they  P 

A.  I  spoke  first — No^  I  beg  your  pardon,  I  was  with- 
in twenty  yards  of  them,  and  thqr  ordered  me  to  halt. 

Ct  Did  you  obey  them  i 

A.  No.— ^[  came  up  to  them,  and  asked  them  what  they 
wanted  with  me ;  and  they  gave  me  a  reply,  that  they  were 
seeking  for  their  rights. 


187 

Q.  They  did  not  all  speak  together  ? 

A.  Na — One  man  said  thqr  were  seeking  for  their  rights, 
as  honest  men  ought  to  do. 

CL  Was  it  either  of  those  two  pcyrsons  who  said  that? 

A.  I  will  not  pretend  to  say  that 

CL  What  reply  did  you  make  to  that  ? 

A.  I  sud  I  was  Tery  sorry  for  their  case — I  had  nothing 
at  aU  to  do  with  it— «nd  I  hoped  they  would  not  molest 
me. 

Q.  Did  they  do  any  thing  upon  that — any  of  them  ? 

A*  They  hepjx  discoursing  of  the  different  things  in  that 
way,  and  they  b^an  to  say  they  were  seeking  for  their 
rights  ;  and  I  said  I  was  very  sorry  for  their  situation ;  and 
one  of  them  said,  '^  I  suppose  you  are  an  orderly ;  where  are 
your  dispatches  ?" 

Q.  What  did  you  say  to  that  ? 

A*  I  said  I  had  none.  I  told  them  exactly  the  case,  how 
I  was  left  behind  at  Stirling,  and  the  situation  I  was  placed 
in. 

Qm  Did  yon  state  to  them  why  you  had  been  left  behind  i 

A.  Yes. 

Q.  What  did  they  say  to  that  ? 

A.  They  said  it  was  a  bad  job  for  me,  because  I  expect- 
ed to  get  punishment  for  it 

Q.  You  stated  to  them  the  cause  of  your  having  been  left 
beUnd? 

A.  Yes. 

Q.  Did  they  stop  you  ? 

A.  They  stopped  me,  and  we  had  discourse  together  foi 
five  or  ten  minutes. 

Q.  Did  any  thing  pass  about  your  arms  i 

A,  One  wanted  to  take  my  arms ;  and  another  said^  *<  Do 
not  do  it;"  another  wanted  ammunition,  and  I  said  I  had 
none;  and  they  left  my  arms  alone^  with  my  persuading 
them. 

Q.  What  passed  between  you  ? 

A.  I  told  them  I  was  a  friend  to  their  cause. 

Q.  Did  you  say  what  trade  you  had  been  in  formerly  f 
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A.  Yes ;  I  told  tliem  I  was  a  weaver,  and  that  I  had  a 
wife  and  family  of  my  own,  and  I  was  very  sorry  for  thdr 
situation. 

CL  Did  you  mention  the  number  of  your  children  ? 

A^  Not  to  my  knowledge. 

Q.  They  asked  you  for  your  arms  i 

A.  Yes. 

Q.  Did  they  give  you  any  thing  ? 

A.  They  asked  me  if  I  could  read^  and  I  said  yes,  I 
could ;  and  one  of  the  men  took  out  a  roll. 

Q.  They  asked  you  if  you  could  read,  did  they  ? 

A.  Yes. 

Q,  You  told  them  you  could  ? 

A.  Yes. 

Q.  Upon  your  telling  them  that  you  could  read,  what  did 
any  of  them  do? 

A.  They  took  and  pulled  out  a  roll  of  hand-bills  out  of 
their  pocket. 

Q.  Who  did  ? 

A.  I  cannot  say  who.  One  of  the  party ;  and  he  gave  me 
one  of  them. 

Q.  What  sort  of  roll? 

A.  The  same  as  by  those  books. 

Q.  In  this  way  ? — (Producing  a  roll  of  paper,) 

A.  Yes. 

Q.  And  did  he  give  you  one  off,  in  that  way  ?— (Dejm- 
bing  it.) 

A.  Yes. 

Q.  What  size  might  the  bundle  be  i 

A.  I  am  not  much  of  a  judge ;  but  I  suppose  there  might 
be  from  fifty  to  a  hundred.  I  cannot  speak  to  the  number 
pvecisely. 

Q.  And  so  they  gave  you  one  ? — ^Did  the  roll  appear  to 
be  of  the  fame  description  of  paper  as  that  which  they  gave 
to  you  ? 

A.  It  appeared  to  be  so;  but  I  did  not  see  any  further 
than  seeing  the  roll. 

Q.  As  far  as  you  could  judge,  was  it  so  ? 
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-rf.  Yes. 

Q.  Did  yoa  put  your  eyes  upon  it  immecfktely,  to  look 

at  it? 

i.  Yes. 

Q.  Whut  were  the  first  words  in  it  ? 

A.  An  address  to  the  inhabitants  of  Great  Britain  and 
Ireland,  to  the  best  of  my  knowledge. 

Q.  Did  you  read  the  whole  of  it  t 

A.  Yes,  I  did. 

Q.  Whilst  they  were  with  you  i 

J.  No.— After  I  had  left  them. 

Q.  Did  you  read  any  other  part  of  it  besides  <<  An  Ad- 
dress to  the  Inhabitants  of  Great  Britain  and  Ireland/  at 
the  time  they  were  with  you. 

A.  I  took  notice  of  the  date  of  it. 

Q.  Give  us  the  date  ? 

A.  April  the  1st,  18£0,  was  upon  it. 

Q.  Do  you  recollect  any  other  words  near  that  part  of  it  ? 

A.'So. 

Q.  What  did  you  do  with  that  paper  i 

A.  I  read  it  as  I  went  along  the  road  by  myself. 

Q.  They  permitted  you  to  pass  ? 

A.  Yes ;  and  I  read  this  paper  afterwards. 

Q.  After  you  had  told  them  you  were  a  friend  of  theirs, 
they  gave  you  that  paper  ? 

i.  Yes. 

Q.  How  soon  did  you  begin  to  read  it  i — Immediately  ? 

A.  No;  I  called  at  a  public-house  on  the  right-hand 
side  of  the  road,  and  had  a  glass  of  spirits ;  and  then  I  had 
got  out  of  their  shot,  about  a  quarter  of  a  mile,  and  I  read  it. 

Q.  You  went  to  Kilsyth  ? 

A.  Yes. 

Q.  Who  was  your  commanding-officer  there  i 

A,  Lieutenant  Davidson's  head  was  out  of  the  window, 
and  I  spoke  to  him.    He  was  the  first  officer  I  spoke  to. 

Q.  He  was  at  the  inn  i 

A.  Yes.— I  said  I  had  a  report  to  make  to  him. 

Q.  Was  he  your  superior  officer  ? 
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A.  No. — Lieutenant  Hodgson  was. 

Q.  What  did  you  do  with  the  paper  yon  reoenred  from 
those  persons  ? 

A.  I  gave  it  to  Lieutenant  Hodgson,  and  LienftenaniDs- 
▼idson,  and  they  did  not  read  it,  but  gave  it  me  again. 

Q.  You  were  present  at  the  time  they  had  it? 

A.  Yes. 

Q.  And  they  returned  it  to  yoa  f 

A.  Yes. 

Q.  What  did  you  do  with  it  after  that  i 

A.  I  put  it  in  my  pocket,  and  went  with  the  party  to- 
wards the  place. 

Q.  You  w&xt  with  it  in  your  pocket  towards  Bonny- 
muir? 

A.  No;  Lieutenant  Hodgson  asked  me  for  it  befoie  we 
left  the  place. 

Q.  Did  you  give  it  him  ' 

A.  Yes,  I  did. 

Q.  Are  you  quite  sure  that  the  paper  which  you  received 
from  the  person  or  persons  upon  the  road,  in  the  way  that 
you  have  mentioned,  was  the  same  paper  that  you  ga?e  to 
Lieutenant  Hodgson,  before  you  reached  Bonnymuir  i 

A.  Yes. 

Q.  That  you  are  sure  of? 

A.  I  am  quite  sure. 

Q.  Had  you  ever  any  other  paper  of  that  sort  i 

A.  No,  never  in  my  life. 

Q.  You  were  in  the  party  that  went  towards  Bonnymuir  i 

A.  Yes. 

Q.  Get  yourself  as  far  as  Bonnymuir,  without  giving  us 
any  account  of  what  took  place  in  the  road  to  it.— Where 
did  you  see  the  people  on  the  muir  first  ?— What  were  they 
doing  i 

A.  We  came  into  a  kind  of  a  bog  on  our  right,  and  wc 
turned  to  the  left  towards  a  wood,  and  we  saw  these  men 
coming  down  the  hill. 

Q»  Were  they  walking  or  running? 

A.  Thqr  were  running  down* 
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Q.  Did  yott  hear  any  cheering  i 

A.  Yes;  we  were  cheering,  and  thqr  were  cheering. 

Q.  Did  they  come  down  towards  any  phce  ? 

A.  They  came  down  to  a  wall. 

Q.  Did  the  cavalry  pursue  their  course  towards  the  wall  ? 

A.  Yes. 

Q*  What  speed  did  you  go  ? 

A.  I  went  at  a  trot.  I  was  on  my  own  mare ;  and  she 
was  a  fast  trotting  mare ;  and  could  trot  faster  than  some 
horses  could  gallop. 

Q.  Had  she  come  from  Stirling  that  morning  ? 

A.  Yes. 

Q.  Had  she  been  on  a  march  the  day  before  f 

A.  Yes. 

Q.  Where  from? 

A*  Between  here  and  Perth. 

Q.  What  took  place  on  your  going  to  the  wall  ? 

A.  We  had  to  come  round  the  angle  of  a  wood ;  and  as 
soon  as  we  came  round  the  angle^  they  fired  some  shot  at 
us. 

Q.  How  near  were  you  when  the  first  shot  was  fired  ? 

A.  From  thirty  to  forty  yards. 

Q.  In  what  way  was  the  shot  fired,  or  shots — from  mu»- 
kets^  or  pistols,  or  how  ? 

A.  It  was  impossible  to  say. 

Q.  Where  were  the  persons  who  fired  them  ? 

A.  Behind  the  wall,  to  the  best  of  my  belief. 

Q.  Had  your  party  fired  before  those  shots  took  place  ? 

A.  No ;  they  had  not. 

Q.  After  that,  you  got  through  a  gap  m  the  wall. 

A.  Yes. 

Q.  Then  there  was  a  skirmish  took  place  \ 

A.  There  wa^  a  skirmish  took  place. 

Q.  Do  you  remember  any  of  the  persons  in  that  engage- 
ment? 

A.  My  attention  was  directed  to  the  man  who  wished  to 
V^ke  my  arms  away  on  the  road  ;  and  that  man  is  not  taken. 

Q.  Is  there  any  other  person  that  you  can  recognhse  or 
identify  ? 
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A*  I  can  identify  them  all  after  they  were  taken,  but  not 
before. 

Q.  How  many  were  tdcen  and  fohned  up  afte^  the  en- 
gagement ceased  I 

A.  Eighteen. 

Q.  Are  you  quite  sure  that  the  eighteen  who  were  so  tar 
ken  and  formed  up»  were  all  engaged  in  that  skim!iish  against 
you  and  the  troops  ? 

A.  To  the  best  of  my  belief. 

Q.  What  became  of  those  eighteen  ? — Were  they  march- 
ed to  Stirling  ? 

A.  Yes. 

Q.  Did  you  accompany  them  to  Stirling  i 

A.  Yes. 

Q.  Did  you  see  them  delivered  over  to  the  Castle  here  \ 

A.  Yes. 

Q.  Were  the  eighteen  that  were  handed  over  into  Ihe 
custody  of  the  saine  person  in  the  Castlei  the  persons  that 
you  brought  from  Boniiymuir  thai  day  P 

^x*  A  es. 

Q.  Andy  as  far  as  you  believe^  all  engaged  in  this  skir- 
mish? 

A.  Yes. 

Q.  You  pointed  at  two  men,  as  men  who  stopped  you  on 
the  road ;  were  those  in  the  battle  ? 

A.  Yes. 

Q.  Did  you  see  them  i 

A.  I  saw  them  formed  up  with  the  rest. 

Q.  Did  you  see,  after  the  battle  was  over,  any  arms  that 
were  collected,  which  had  been  taken  from  persons  engaged  f 

A.  Yes ;  I  picked  up  a  pike  myself. 

Q  What  number  of  pikes  might  be  collected,  do  you  re- 
member ? 

A.  I  cannot  pretend  to  say.  Almost  every  man  had  a 
pike  and  a  gun.  Every  man  that  came  into  Stirling  had 
some  arms  taken,  but  I  cannot  say  what  they  were ;  I  was 
a  private  at  the  time,  and  for  that  reason  did  not  take  no- 
tice. 
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CL  The  lAofe  of  th«n  had  arms  of  one  dMeriptioa  or 
another? 
A*  To  the  besi  of  my  belief  they  had. 
Q.  Did  yon  aee  any  ammunition  in  the  field? 
Am  No. — I  saw  a  havefsack  on  a  man's  shoulders. 
Q.  Did  yon  see  what  it  contained  ? 
A.  No. 

Q.  It  was  not  examined  in  your  presence  ? 
A.  No^  it  was  not. 

Cran-opamined  by  Mr  Jeffrey/. 

Q.  Yon  said,  I  think,  that  you  recognized,  in  the  skir* 
mish,  the  men  who  had  asked  your  arms  on  the  road  ? 

A.  Yes;  twoof  them». 

Q.  And  you  say  that  man  was  not  among  the  prisoners 
after  the  skirmish 

A.  There  were  three  of  them. 

Q. '  But  one  man  asked  your  arms  upon  the  road  i 

A.  Yes. 

Q.  That  man  is  not  here  ? 

A.  No. 

Q.  One  man  asked  your  arms,  and  another  interfered  and 
said,  *«  Do  not  take  them.** 

A.  Yes. 

Q.  Can  you  recognize  the  person  who  made  the  Ifkst  ob- 
servation i 

A.  No,  I  cannot ;  it  was  made  amongst  them. 

Q.  Yon  told  them  at  one  time  you  were  friendly  to  the 
cause,  and  had  been  a  weaver^ Had  any  of  them  mention* 
ed  their  being  weavers  before  that  i 

A.  No. 

Q.  How  came  yon  to  mention  you  were  a  weaver 

A.  Because  I  was  one,  and  I  knew  the  situation  of  their 
a&irs. 

Q.  Did  you  merely  conjecture  they  were  weavers  from 
what  they  said? 

A.  Thej  did  not  mention  what  they  were. 

▼oil.  u  V 
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Q.  It  was  one  perion  llMit  look  ootliili  roll  dfliattd  bOb, 

and  gave  you  one  off  it  ? 

J.  Yes. 

Q.  Can  yoa  reco{gniEe  that  person  ? 

A.  Noj  I  cannot;  it  was  one  of  tbeni)  which  I  cannot ^e- 
tend  to  say. 

Q.  You  recognize  this  man,  and  another  man-— was  it 
either  of  those  two  ? 

A.  I  cannot  say. — I  do  not  know  which  it  was. 

Q.  Did  any  other  conversation  pass  that  you  have  not 
mentioned,  at  the  tiiAe  they'stop^^  you  on  the  road  I 

A.  Not  to  my  knowledge ;  i  have  mentioned  every  thing, 
as  ibr  ak  I  knowy  as  passed  between  us« 

Re-examned  by  Mr  Serjeani  HuUock. 

Q.  You  say  you  cannot  recollect  by  whom  the  hand-blH 
was  delivered  to  you  P 
^.  Yes. 

Q.  It  was  delivered  by  one  of  the  five  or  six  P 
^.  Yes. 

Q.  Did  the  other  persons  see  it  delivered  to  you  ? 
A.  Yes,  they  were  all  around  me. 
Q.  Therefore^  the  others  saw  that  delivery  take  place  { 
A.  Yes. 


Ellis  HoDGSbMV  Esq*  residing  in  Stirling^  Lieut«nant  in 
10th  Begiment  of  lioyal  Hussars— -Morn* 

Examined  by  Mr  Serjeant  HuBodc. 

Q.  I  believe  you  are  a  Lieutenant  in  the  lOth  HUssalM. 
A.  Yes. 

Q.  And  were  so  on  the  5th  of  April  last  P 
A.  I  was. 

Q.  We  understand  you  marched  early  thitt  inoriiuig  fronn 
this  place  to  Kilsyth  ? 
A.  Yes,  I  did. 


A.  About  faal£{>a8t  five,  I  think. 

Q.  Were  your  horses  considembtjjaded  after  iheniftrch 
yoQ  had  had  that  sin^t  «nd  cbe  dej  befere  > 

A,  Yes,  they  were ;  we  had  gone  very  quickt  at  least 
quicker  than  we  generally  do. 

Q.  How  non  arter  that  was  it  you  reeebred  information 
that  induced  you  to  set  forward  again  f 

A.  I  should  think,  about  an  hour  jaad  a  hdfk  I  am  not 
certain  as  to  the  line. 

Q.  Was  ahat  iafiNvHatton  derimd  from  Cook  ? 

A.  No ;  first  from  Mr  Baird  of  jthe  feomaiiry. 

Q.  Mr  NieolHttgh  Baird? 

A.  I  do  not  know  his  name. 

Q.  You  received  aoine  lofbrmatiaD  fiMan  Uai,  wUch  jb- 
doced  foa  io  |>«t  joorsdves  ia  JtioUoa  ? 

^.  Yee. 

Q.  How  soon  was  that  before  you  saw  Cook  come  in  f 

A»  I  diDuU  libiiil^  abmiticn  iiiMiuteB4ir  a  i)Hi^teir  of  an 
hour. 

Q.  Cook 'bad  Amu  ieftbditnd? 

A.  He  had  been  Icfl  behind  at  Stirlingt  from  dot  being 
aUe  to  ^find  bim  at  night ;  be  Iliad  dhanged  ^his  quarters. 

<2*  Did  Cook  shew  you  any  paper  after  bia  ooming  to 
Kilsyth? 

jA  Ye%  heicGd 

Q.  Was  Lieutenant  Davidson  present  at  the  time  ? 

A.  I  think  he  was ;  I  am  almost  certain  he  was. 

Q.  Did  yott  read  ibat  paper^  or  retusn  it? 

A.  1  looked  at  it  at  the  time,  and  saw  the  natuce.of  U.  I 
did  not  read  the  whole  of  it ;  I  saw  that  Jt  was  an  iUldtdss 
to  die  people. 

Q.  Yon  did  not  read  it  through  i 

^.  No ;  I  did  not  at  the  time ;  I  had  not  time. 

Q.  Was  that  the.first  time  that  youbad  aeeii  an  additts 
of  that  description,  as  far  as  you  recollect  P 

A.  I  am  not  qnite  oertaio;  I  think  1  had  seen  one  (he 
day  before  at  StirUng;  I  eonldMOolfedt  in.tiale^but  lailk 
not  certain. 
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Q.  You  did  return  it  to  him,  after  glancbg  your  eye  OYer 
it,  very  soon  i 

A*  I  gave  it  bade  to  Cook. 

Q.  Did  you  soon  after  that  set  off  from  Kikyth  ? 

A.  Yes. 

Q.  On  whose  horse  did  you  ride  ? 

A.  I  bdieye  it  was  a  Mr  Thompson's  of  the  Yeomanry. 

Q.  Your  own  horse  ? 

A.  I  wished  to  save  our  own  horses  if  I  could ;  I  thought 
we  were  likely  to  have  a  good  deal  of  work  for  them. 

Q.  Were  any  of  your  men  mounted  on  yeomanry  horses  i 

A.  Yes ;  ten  or  twelve. 

Q.  Did  you  assume  the  command  of  some  Yeomanry  ? 

^x*  X  es» 

Q.  How  many  did  the  party  consist  of? 

A*  I  think  thirty-two;  there  were  sixteen  of  our  own. 

Q.  You  went  i|i  consequence  of  the  information  you  re- 
ceived? 

A.  Yes ;  we  went  in  the  direction  of  Falkirk.  This  plac^ 
or  Falkirk,  the  road  is  the  same  at  first. 

Q.  Do  you  remember  receiving  a  paper  from  Cook  again, 
afterwards  ? 

A,  Yes7  on  the  road  I  asked  Irim  for  it,  when  we  had 
gone  about  a  mile,  and  I  said,  ^'  You  had  better  give  me 
that  paper." 

Q.  You  asked  him  for  the  same  paper  which  you  had  re- 
turned to  him  at  Kilsyth  ? 

A.  Yes. 

Q.  And  that  paper  you  received  from  him  ? 

^.  Yes. 

Q.  Did  you  look  at  it  ? 

A.  I  put  it  into  my  pocket,  and  looked  at  it  afterwards. 

Q.  When? 

A.  I  do  not  remember  when. 

Q.  What  became  of  you  and  the  party? 

A.  We  proceeded  towards  Falkirk. 

Q.  Describe  what  took  place,  and  the  order  of  the  events, 
tiH  after  the  battle  of  Bonnymuir. 
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A*  We  got  intelBgenob  which  way  the  men  who  stopped 
Gx>k  had  gone^  and  were  directed  to  a  part  of  the  muir^ 
to  which  we  proceeded,  and  foand  the  men  on  the  other  side 
of  a  wall  from  us ;  they  gave  a  cheer,  and  ran  down  in  the 
direction  towards  us,  to  the  wall;  when  we  came  within  gun- 
shot of  them,  (perhaps  fifty  or  sixty  yards,)  they  fired  upon 
us. 

Q.  What  number  of  shots  might  be  fired  ? 

A.  I  am  positive  to  two  or  three ;  there  might  be  more^ 
bat  two  I  am  sure  they  fired.  We  had  to  go  over  the  muir 
ibr  half  a  quarter  of  a  mile^  to  get  to  them ;  and  when  we 
came  near  the  wall  they  fired  two  or  three  shots,  or  perhaps 
more. 

Q.  Were  those  shots  fired  from  muskets  or  pistols  i 

A.  It  is  impossible  to  say. 

Q.  Did  you  continue  to  advance  ? 

A.  We  continued  to  advance  till  we  got  close  to  the  wall ; 
Kvhen  we  were  close  to  the  wall  I  ordered  them  to  lay  down 
their  arms ;  at  the  same  time,  ordered  my  own  party  to  cease 
firing,  (they  had  returned  the  firing,)  which  they  did  do ;  and 
after  ordering  them  five  or  six  times  to  lay  down  their  arms, 
I  got  round  through  a  little  gap  there  was,  to  the  same  side 
as  them. 

Q.  You  were  followed  by  your  men  i 

A.  Of  course. 

Q.  Yon  say  yon  ordered  your  men  to  cease  firing? 

A.  Yes. 

Q.  Are  you  quite  sure  you  were  fired  on  before  any  shot 
was  fired  by  your  party  i 

A.  Oh,  certain. 

Q.  Then  upon  getting  through  this  gap,  what  was  done  f 

A.  A  few  of  the  men  had  got  through,  and  I  presented 
my  pistol  at  one  of  the  men  who  appeared  to  be  the  ring^ 
leader,  and  it  flashed  in  the  pan  and  did  not  go  oS. 

Q.  Were  you  near  him  i 

A,  Close  to  him. 

Q.  Just  see  if  he  is  here  now  ? 

A.  That  is  the  man,  {Baird,) 

Q.  Did  you  put  the  pistol  to  his  head  ? 
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A.  MdylfNiCtli^iliifiAlt^Mibniik 

Q.  Wai  that  in  retiifn  td  die  game  omupUgft  F 

J.  Hb  musket  bid  been  preMMed  at  flie  the  whole  tlaie 
I  was  getting  round  the  wall. 

Q.  Do  yoo  know  whether  he  palled  the  trigger  ? 

A.  I  hate  beofi  told  to  ^Ince^  but  I  do  not  know. 

A  Juryman. — Do  you  mean  the  man  in  the  brown  coti? 

A.  Yes,  that  ia  the  man* 

Mr  Stfje$tfa  Hutlock.'^Afitr  yon  g6C  throogh  the  wall, 
was  any  resistaiice  made  by  them,  and  in  what  way  i 

A*  They  stopped  us-^they  would  not  allow  es  to  proeeed, 
and  we  ef  course  ehargcd  tbenn  Immediately,  and  we  had  a 
short  skirmish  with  them,  and  they  dispersed. 

Qi  Were  there  any  shot  fired  by  them  afterwards  i 

A.  Some  shots  were  fired,  but  whether  by  my  own  party, 
or  them,  I  do  not  know, 

Q.  Did  they  make  any  reslstaoee  ? 

A.  Yes,  with  pikes. 

Q.  In  what  way— as  other  plkem»  do  when  attacked  by 
horses  f 

A.  They  resisted  us  with  the  pikes  presented  to  m. 

Q.  Did  any  of  those  pikes  come  near  you  ? 

A.  I  was  wounded  in  the  hand,  and  my  horse  was  killed 
by  one* 

Q.  What  part  of  the  horse  was  struck  ? 

A,  In  the  quarter. 

Q.  Did  he  die  on  the  field,  or  take  you  out  ? 

A.  He  took  me  off  the  field,  anJ  did  not  die  till  that 
night. 

Q.  Where  was  your  hand  i 

A.  I  had  a  pistol  in  my  hand,  I  fancy,  and  I  was  making 
it  last. 

Q.  Did  !t  go  through  F 

A.  It  went  from  this  side^  (Ae  tmUide.) 

Q.  Were  any  of  your  men  wounded  } 

A*  The  Serjeant. 

Q.  Were  both  pike  wounds  ? 

A.  Yes. 

Q  How  many  did  you  succeed  in  taking  finally  ? 


d.  W«  biMght  to.  StiriiDg  o^htMit  tad  left  «iiQ  on  the 
flcU  Tery  miiili  wounded  \  we  thought  there  might  be  a 
diBMo  of  «  rvMMy  and  I  left  him  there,  thinkiog  it  wm 
better  to  teciire  what  we  bed. 

Q.  Do  you  remember  what  nmnber  of  muskets  thera 
were? 

A.  I  think  there  were  sixteen  pikes  and  one  pike  handlei 
and  a  pitchForkf  and  fire  muskets  or  guns  of  diffisrent  kindsf 
and  two  pistols. 

Q.  Any  swords? 

A.  No^  I  do  not  think  there  were ;  thore  was  some  am« 
munition. 

Q.  All  those  articles  were  taken  on  the  fieU  at  the  time  \ 

A.  Yes,  they  were* 

Q.  You  saw  them  probably  pnt  together  at  the  time  I 

A.  I  saw  them  collected. 

Q.  Were  they  brought  to  the  Castle  In  this  town  f 

An  Yes,  they  were. 

Q.  Abng  with  the  prisoners  ? 

A.  Yes. 

Q.  You  spoke  of  some  ammunition,  did  you  see  any  of 
the  men  on  tbe  field  searched  after  the  engagement  ? 

A.  I  was  collecting  the  prisoners,  and  when  I  came  to 
tbe  place  where  some  of  them  had  stopped  at,  I  asked  if  they 
had  searched  the  prisoners ;  they  said,  *'  Yes,  and  we  have 
taken  a  bag  of  ammunition  away  from  them." 

Q.  You  did  not  see  the  search  ? 

A.  No. 

Q.  Who  told  you  that  ? 

A.  I  think  the  serjeantHnajor. 

Q.  Did  he  shew  you  the  bag  ? 

A.  Yes. 

Q.  Did  you  look  at  the  contents  ? 

A.  Yes ;  I  saw  some  ball-cartridges. 

Q.  But  Ivho  put  tliem  in,  you  cannot  tell  ? 

A.  No,  I  cannot. 

Q.  Have  the  goodness  to  look  at  those  persons,  and  tell 
us  which  of  them  you  can  recollect  to  have  seen  in  the  en- 
g^pement? 
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Q.  When  you  left  Kibjtk  with  yonr  ptr^j  yon  went 
with  a  Tieir  of  fiadisg  thoie  men,  of  whom  you  had  racei? ed 
uiformation  ? 

A.  Yc8. 

Q.  What  did  you  neaB  to  do  with  them  \ 

A.  To  »eoure  them^^o  take  them  prisonera. 

Q.  And  take  their  arms  ? 

A,  To  take  the  men,  and  to  take  their  arms,  of  course. 

Q.  Had  your  men  their  swords  drawn  when  thqr  came 
in  sight  of  the  party  on  the  hill  i 

A.  I  do  not  think  they  had — ^Nof  not  till  we  came  in  sight 
of  tb^  party'^I  am  not  positive — I  should  think  not 

Q.  Had  they  their  swords  drawn  before  the  men  fired  i 

A%  I  think  so ;  wbetber  I  had  given  the  word  or  not,  I 
do  not  know ;  but  probably  they  would  have  their  swords 
drawn. 

Q,  Did  you  go  up  the  muir  pretty  smartly } 

A%  As  quick  as  we  could. 

Q.  And  they  fired  first? 

A.  Yes^  of  course. 

Q.  And  as  soon  as  you  got  near  enough  to  be  heard,  you 
called  to  them  to  lay  down  their  arms  ? 

A.  As  soon  as  I  was  close  to  them ;  I  did  not  call  at  the 
distance  of  fifty  or  sixty  yards. 

Q,  Was  any  person  in  attendance,  taking  charge  of  them, 
or  were  they  in  one  line  \ 

A*  Baird  appeared  to  me  the  leader. 

Q.  But  there  was  no  person  standing  out  for  you  to  ad- 
dress? 

A.  I  could  address  the  whole ;  they  must  all  have  heard 
me. 

Q.  They  were  pretty  close  together  ? 

A»  Yes ;  they  were  in  a  small  body,  periiaps  half  a  yard 
or  a  yard  from  each  other. 

Q.  You  got  eighteen,  and  one  was  wounded;  did  any 
escape,  do  you  know  f 

A.  I  cannot  answer  that. 


Xe-eMminei  ty  Mr  Serfeani  Huttoeh. 

Q.  You  addressed  them  several  times  ? 

A.  I  should  thioky  six  or  seven  times. 

Q.  State  the  language  joa  used  at  that  time } 

jt.  Lay  down  Toor  arms;  I  said  nothing  else. 

Q.  Are  you  quite  sure  you  were  near  enough,  at  the  time 
you  repeated  that  expression,  to  enable  every  person  in  the 
body  to  hear  you  f 

J.  Decidedly  so ;  for  I  spoke  very  loud,  and  they  were 
all  quite  near  enough  to  hear  me, 

Q.  Was  any  alteration  made  in  thetr  movements  at  all  f 

A.  They  did  not  fire  any  more,  but  they  did  not  lay  down 
their  arms. 

Q.  And  the  resistance  took  place  that  you  spoke  o^  when 
you  got  through  this  gap  in  the  fence? 

A.  They  did  not  Are  any  more  till  we  got  into  the  mid- 
dle of  them,  and  then  I  do  not  know  whether  they  fired  any 
more  or  not 

Q.  You  do  not  know  whether  the  firing  then  was  by 
year  party  or  them  i 

A.  Mo,  I  do  not 

Mr  Jegrey.—D\A  they  say  any  thing  at  all  after  you  call- 
ed oat  to  them  to  lay  down  their  arms  ? 

A.  The  word  *<  Treat"  was  mentioned  by  one  of  them ; 
I  thought  they  said,  <<  We  will  treat  with  you  ;*'  but  any 
thing  else  I  do  not  remember. 

Q.  Do  you  know  who  said  that  f 

^.  I  do  not  know  which  of  them.  I  heard  the  word 
"  Treat,**  and  it  struck  me  that  they  wanted  to  make  terms 
with  us. 

Lord  President. — Prisoner,  have  you  any  thing  to  sug- 
gest? 

Prisoner. — ^No,  my  Lord. 

Mr  Serjeant  Hullock. — Did  you  mark  any  of  the  arms 
that  were  left  in  the  Castle  i 

A.  I  left  my  signatnre  upon  tbcm. 
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Q.  Ontheday  oftheirarriyal? 
A.  Yes ;  but  I  did  not  see  it  wafered  on,  so  that  perhaps 
I  shall  not  speak  correctly  aboat  that. 


JoHK  James  Davidson^  Esq.  Lieutenant  in  Kilsyth 
Yeomanry  Cavalry— nnoom. 

Examined  by  Mr  Drummond. 

Q.  You  are  a  Lieutenant  in  the  Kilsyth  Yeomaniy  I 

A.  Yes. 

Q»  Do  you  remember  going  out  from  Kilsyth  on  the  5th 
of  Aprils  in  the  morning,  towards  Bonnymuir. 

J.  Yes. 

Q.  Describe  the  first  thing  you  saw  when  you  got  near 
the  place  i 

A.  The  first  thing  I  saw  on  getting  near  the  muir,  was  a 
number  of  men  assembled  upon  a  head. 

Q.  At  Bonnymuir  was  that  i 

A.  At  Bonnymuir. 

Q.  What  were  they  doing  at  the  time  you  saw  them  first? 

A.  I  rather  think  they  were  sitting  at  the  time  I  saw  them 
first. 

Q.  Did  you  advance  with  your  party  towards  them  i 

A.  Yes. 

Q.  Tell  what  passed  ? 

A.  When  we  got  within  about  a  quarter  of  a  mile  of 
them,  they  came  down  from  the  head,  towards  a  wall ;  and 
when  we  got  within  about  seventy  or  eighty  yards  of  them, 
they  fired  upon  us. 

Q.  Were  they  at  the  wall  at  the  time  they  fired  f 

A.  They  were. 

Q.  Close  behind  the  wall  i 

A.  Yes. 

Q.  How  many  shots  did  they  fire  i 

A.  I  think  two  shots  at  that  time. 

Q.  Are  you  certain  they  fired  first  P 


J.  Perfecdjr  certain. 

Q.  How  iie«r  were  you  to  tfaem  at  the  time  those  two 
shots  were  fired  ? 

A  About  seventy  yards^  I  think ;  I  cannot  be  exactly  sure 
of  the  distance. 

Q.  After  tfaat^  did  you  get  through  the  wall ;  or  what  was 
done? 

A*  We  got  through  the  wall. 

Q.  What  did  Mr  Hodgson  do  i 

A  He  desired  them  to  lay  down  their  arms. 

Q.  Was  he  without  the  wall  at  that  time? 

A  He  was  at  the  other  side  of  the  widL 

Q.  Do  you  remember  what  he  said  ? 

A.  I  cannot  remember  the  precise  words,  but  it  was  to 
die  purpose  of  laying  down  their  arms. 

Q.  Did  they  lay  down  their  arms  when  he  desired  them  ? 

A.  They  did  not 

Q.  Did  any  of  your  party  go  through  the  gap  afterwards  i 

A  Yes. 

Q.  Who  went  first? 

A  Mr  Hodgson. 

Q.  Was  there  any  attempt  made  to  prevent  their  getting 
throDgh  i 

A  Yesy  there  was. 

Q.  In  what  manner  i 

A  By  presenting  some  pikes  at  that  gap. 

Q«  Were  the  men  upon  their  knees  who  presented  thdr 
pikes^  or  how  i 

A.  Some  of  them  were. 

Q.  Was  there  any  firing  at  that  time? 

A  I  cannot  say ;  I  rather  think  there  was  no  firing  at 
that  time. 

Q.  After  they  got  through  the  gap,  what  passed  then  ? 

A  We  made  a  kind  of  charge  at  them,  and  they  gave 
way  immediately. 

Q.  Do  you  know  the  men  again  that  made  the  opposition 
with  the  pikes^  or  made  resistance  at  that  time  ? 

^.  Yes. 

Q*  See  if  you  can  point  them  out  there. 


J.  I  know  John  Baird. 

Q.  Any  oiiier  f'-^-Do  jm  \skcm  tlie  mM  In  flM  bhek 

coat  in  the  centre^  (Hardie.) 

Q.  What  were  those  doinj;  at  the  time  \ 

J.  At  the  time  that  Mr  Hodg«oa  went  ibmygh  ibe  f)«pf 
and  during  the  time  he  was  desiring  them  to  lay  down  Atit 
arms,  Baird  was  presenting  a  Aoft  gtm  «r  blMderbusa  «t 
Mr  Hodgson. 

Q.  Did  that  oth^  man  aland  with  Bairdy  or  what  di4lie 
do? 

J.  Hewasin  the  front;  I  do  iMt  knew  exacdy  what  lie 
was  doing  at  that  time. 

Q.  Did  yott  observe  any  thing  he  dM  in  Ae*oi«neof  the 
business  i 

A.  Ko. 

Q.  Did  he  make  a  stand  ? 

A.  No;  I  cannot  say  in  regard  totthat 

Lord  PresidetU. — Was  the  prisoner  in  the  front  ^tn  y^n 
were  passing  the  gap  ? 

A.  Yes,  he  was. 

Mr  JOrtmrntrnd^^-Were  ihey  rfmost  M  nimed  I 

A.  I  think  I  saw  none  unarmed. 

Q.  The  arms  were  taken  possession  df  Atlbe  smno  tkse 
that  the  men  were^  I  suppose  i 

A.  Yes. 

Q.  00  yon  tcmember  the  number 'Ofth^  pikes  f 

A.  I  think  there  were  seventeen  or  eighteen ;  I  taaMt 
tell  the  number. 

Q.  And  how  many  musketsi 

A.  Four  or  flte. 

Q«  And  a  pitch-fork  ? 

^.  Yes. 
'Q«  Any  pistols  f 

A.  There  were  some  pistols ;  I  do  not  know  how  many. 

Q.  Any  ammanitKMi  f 

A.  Yes,  some  ammunition  in  a  beg. 

Q.  Did  you  see  it  at  that  time  i 

^.  Yes )  I  saw  thebag  At-the'tiiie 


Q.  Where  did  you  see  it  first  I 

M  I  nkw  k  in  the  hands  of  one  oF  0R|Mnrty. 

Q.  In  whose  hands  did  yon  see  it? 

J.  I  believe  the  first  person  I  saw  with  it  was  my  cousin. 

Q.  What  was  his  aaaoe  i 

J.  John  Davidson. 

Q*  Did  youiee  tbcfmsoncra  searohed,  and  wfaediet  tb^e 
was  any  thing  found  on  thehr  persons? 

J.  There  were  a  number  of  them  searched. 

Q.  Did  ^oa  see  what  was  foond  upon  theiai 

J.  There  were  cartridges  found  on  theifii  I  believe.. 

Lord  Presideni. — Did  you  see  it  ? — You  say  you  belieVe. 

A.  I  saw  some  of  them  searched. 

Mt  DrumnHmd.'*^W%f9  they  oarrfed  to  Stirtifig  ? 

J.  They  were  carried  to  Stirling,  ind  lodged  in  die<3l»- 
tie. 

Q.  And  4be«mM  and  ammttiitiontakeii  with  tiiem? 

^.  Yes. 

Q.  Did  yon  see  them  lodged  there  t 

J.  Yes,  I  dM. 

Q.  Both  the  men  and  the  arms  i 

A.  Both  the  men  and  the  arms* 

Q.  Would  you  know  the  arms  again  i 

A.  I  think  I  should  know  softie  of  them;  I  remember 
this  one^  {Ajpihey^uid  I  remember  that  one  aiso»  {dnolker 
pike.) 

Q.  Did  you  see  any  of  this  sort  i  {Anoiker  pihe.) 

A.  Yes ;  I  saw  that  one  certainly. 

Q.  There  is  your  name  to  it  f 

A.  Yes. 

Q.  Did  you  see  it  put  on  i 

A.  No. 

Q.  Bot  you  sawn  thing  of  this  kind  f 

A.  Yes,  I  remember  that  one. 

Q.  Look  at  the  guns? 

A.  I  remember  this  one ;  I  do  nocremember  Any  othemi 

LordPr9Mmi.^An^w  Hardie^  hiite  yon  Any  qaeaA>n 
toalk? 

Prisoner. — No,  my  Lord. 


SOS 


Alexakdeb  CovrrSf  Gardener  at  G>]ziiim»  in  the  paridi 
of  Kilsyth""  jipom. 

Examined  by  Mr  Hope. 

Q.  I  understand  you  are  a  private  in  the  Stirlingihlre 
Yeomanry,  in  the  Kikyth  troop  i 

^  Yes. 

Q.  And  you  were  one  d  the  party  that  marched  from  Kil- 
syth to  Bonnymuir,  in  the  beginning  of  April  last  I 

J.  Yes. 

Q.  And  you  were  present  at  the  skirmish*  that  took  place 
between  a  party  of  men  ther^  and  a  party  of  the  10  th  Has* 
sars  and  the  Yeomanry  ? 

A.  Yes. 

Q«  You  went  along  with  the  rest  of  the  troops  towards  a 
waU? 

A.  Yes. 

Q.  And  some  shots  were  fired  across  the  wall  P 

A.  Yes. 

Q.  Did  any  of  the  Hussars  or  Yeomanry  attempt  to  get 
over  the  wall  ? 

A*  We  got  through  at  a  slap  in  the  wall. 

Q*  Was  any  opposition  made  to  your  getting  through  at 
that  slap  ? 

A.  Yes ;  a  good  deal  of  opposition. 

Q.  In  what  way  ? 

A.  Both  shooting  and  pikei*. 

Q.  After  you  got  through  the  slap,  was  there  any  further 
opposition  made? 

A.  Yes. 

Q.  Did  that  appear  to  be  made  generally  by  the  whole 
party? 

A.  I  could  not  have  my  eyes  on  all  the  party;  but  those 
who  were  using  their  arms^  I  can  identify  some  of  them. 

Q.  See  if  you  observe  any  persons  at  the  bar  who  were  ac- 
tive in  opposing  the  cavaliy  in  going  through  the  sli^  ? 

X  I  see  two  just  now.  s 
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Q.  Which  two? 

J,  This  one,  and  the  second  again. 

Q.  Do  yon  know  his  name  ? 

A.  YeBf  Baird. 

Q.  Mention  another  ? 

A.  Hardie. 

Q.  Did  you  see  them  taken  prisoners  ? 

A.  Yes,  I  did. 

Q.  Did  you  say  any  thing  to  them  at  that  time  ? 

A,  I  said,  I  mark  you  two. 

Q«  Had  that  man  (Hardie)  been  active  in  opposing  the 
eavaliy  ? 

An  Yesi  he  was. 

Q.  Throughout  the  whole  business,  or  at  any  particular 
time? 

A.  As  soon  as  I  got  my  eyes  upon  him. 

Q.  When  did  you  first  see  him  ? 

A.  A  little  before  I  went  through  the  slap. 

Q.  What  was  he  doing  then  ?  had  he  a  gun  in  his  hand^ 
or  a  pike  ? 

An  It  was  a  pike. 

Q.  He  opposed  the  cavalry,  you  say,  at  the  slap  in  getting 
thrpugh  ? 

lA*  JL  es. 

Q.  And  did  he  offer  opposition  afterwards  ? 

A.  Yes. 

Q.  Did  you  see  any  bag  taken  in  the  field  from  any  of 
die  party  ?  j 

A.  I  saw  a  bag  when  the  prisoners  were  taken  among  the 
rest,  but  I  did  not  see  the  bag  taken ;  I  saw  the  bag  when  I 

we  had  convened  the  prisoners. 

Q«  Did  you  see  any  of  the  prisoners  searched? 

A.  Yes,  I  searched  one  coat  myself.  i 

Q.  Was  any  thing  in  that  ?  .  j 

A.  Nothing. 

Q.  Did  you  see  any  other  person  searched  ?       *  | 

An  I  saw  one,  but  I  do  not  know  him. 

Q.  Did  you  see  any  of  the  men  searched  ? 

A.  Yes,  I  saw  some  searched. 

VOL.  I.  o  I 
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Q.  Wai  any  thing  found  in  their  pockcU  ? 
J*  I  heard  our  men  speaking  about  it. 


John  Davidson,  Farmer  in  Kilsyth  Farm— ^iisohi. 
Examined  by  Mr  Serjecmi  HuUock. 

Q.  I  believe  you  are  a  member  of  the  Kilsyth  troop, 
are  yon  not  ? 

J.  Yes, 

Q.  And  you  were  in  the  skirmish  ? 

jtf .  Yes,  I  was. 

Q.  After  the  close  of  the  engagement,  did  you  either  take, 
or  see  taken^  any  bag  from  any  one  of  the  persons  who  were 
taken? 

J.  There  was  a  bag  taken  from  one  of  them. 

Q.  Did  you  see  it  taken  ? 

J.  I  saw  it  taken  by  one  of  the  Hussars. 

Q.  Did  you  examine  the  bag — ^the  contents  of  it  ? 

ji.  I  had  the  bag  in  my  possession,  and  several  parcels 
of  ball-cartridges  were  put  into  it,  and  powder  both. 

Q.  Do  you  know  the  man  from  whom  it  was  taken  ? 

J.  I  cannot  say  positively. 

Q.  Was  he  a  man  that  had  been  engaged  in  the  trans- 
action ? 

J.  He  was  one  of  the  prisoners. 

Q.  You  say  some  ball  cartridges  were  put  into  the  bag? 

^.  Yes. 

Q.  Did  you  examine  the  bag  before  those  were  put  into 
it? 

j1.  No. 

Q.  Where  were  the  ball  cartridges  taken  from  that  you 
saw  put  into  the  bag  ? 

J.  They  were  taken  fiom  the  persons  of  several  of  the 
prisoner. 

Q.  Did  you  see  the  men  examined  ? 

jt.  I  saw  them  searched  by  some  of  the  party;  some  of 
the  Hussars  or  Yeomanry,  I  cannot  say  which. 
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Q.  How  many  of  the  men's  persons  might  yoa  see  so 
searched  ? 

J.  Two  or  three^  more  or  less ;  I  beliere  the  most  of  them 
were  searched. 

Q»  Can  you  take  upon  yoa  to  say,  from  your  recollectlony 
whether  ball  cartridges  were  found  upon  eaudk  man,  or  only 
upon  some  of  them  ?  -     ^      , 

A.  I  cannot  say  that* 

Q.  You  are  sure  they  were  found  on  some  of  them  ? 

A.  I  saw  the  parcels  taken  from  some  of  them,  and*  pot 
into  the  bag. 

Q.  You  saw  their  arms  collected^  did  you  not  ? 

A.  Yes. 

Mr  Serjeant  HuUock. — My  Lord^  there  are  other  wit* 
nesses  who  were  engaged  in  the  transaction,  but  we  do  not 
think  it  necessary  to  call  them ;  we^  therefore^  propose  to 
le&d  the  declarations  of  the  prisoneiji* 

Lord  Prmcfen^*— Hare  you  any  questions  to  put  to  the 
witness? 

Prinner^^VlOf  my  Lord. 


Alexander  Dow»  Esq.  one  of  ihe  Sheriff-Substitutes  of 
^tirling*r-«wom. 

Examined  by  Mr  Drumnwnd. 

Q.  Look  at  that  declaration,  (handinffa  foper  to  ihe  wiL 
^^ut.)  Was  that  declaration  emitted  by  the  pnscHier  at  the 
W  in  your  presence  P 

i^.  Yes. 

Q.  Freely  and  voluntarily  ? 

A.  Freely  and  voluntarily 

0*  He  being  of  sound  mind,  and  in  his  sober  senses  at 
the  time  ? 

^Yes. 


212 

Robert  Sconce,  Esq.  writer  in  Stirling— M^om. 
Eipaimined  by  Mr  Drummond. 

Q.  Look  at  that  declaration,  (Jianding  a  paper  to  Ae  mU 
ne98.)  Was  that  emitted  by  the  prisoner  at  the  bar  freely  and 
volontarily,  he  being  in  his  sober  senses  and  of  sound  mind 
at  the  time? 

A»  It  was. 


AnAM  DurVi  Esq.  Sheriff-Depute  of  (lie  County  of  Edio- 
burgh — swam. 

Examined  by  Mr  Drummond. 

Q.  Look  at  those  two  dechration%  and  state  the  dates  of 
than  to  the  Courts  (Jmndhg  two  papers  to  the  wUnese*} 

A.  One  declaration  is  dated  the  11th  day  of  April,  the 
other  declaration  is  dated  the  14th  of  April. 

Q.  Those  were  both  emitted  in  your  presence  by  the 
prisoner  at  the  bar,  freely  and  voluntarily,  and  when  he 
was  in  his  sound  and  sober  senses  ? 

A.  Yes. 

Q.  Look  at  this  paper,  {handing  a  paper  to  the  witness^) 
yon  see  a  mark  on  the  back  ? 

A.  Yes,  I  do. 

Q.  That  is  a  paper  referred  to  in  one  of  those  dedars- 
tions? 

A.  It  is. 


Sl» 


JoHH  WAncnr%  Depute  83icriS*Cleik  bf  Cdnnty  of  Edin^ 
bttrgh-i-^aoni. 

Esamined^*MrDrummond. 

Q.  Look  at  this  ? 

J.  Here  is  a  dcdaration  dated  tbe  11th  of  Apri^  and 
another  lof  the  14th  April« 

Q«  Bodft  emitted  ia  your  presence  by  the  pritoner  at  the 
bsTi  fiedy  and  loluntarily,  in  his  sober  senses  ? 

J.  Yes, 

Q.  Is  that  the  docament  referred  to  in  his  dedaraticli  en 
the  11th  of  Apii^  {handing  a  paper  to  ^wUnsss*) 

J,  Yes. 

(ThaJMiimi^DedairaRoMtft^ 


At  Stirling  Castl^  7th  April,  18S0.    , 

In  presence  of  Alexander  Dow,  Esq.  one  of  theShei^Sub* 
ititutes  of  Stirlingshire^  compeared  Andrew  Hardie,  weaver 
in  Glasgow,  present  prisoner  in  Stirling  Castle,  to  whqia  a 
petikaont  at  the  instance  of  Robert  Sconce,  writer  in  Stirling 
Procnrator^Fiscal  of  Court  for  the  public  interest,  with  tbe 
Sheriff-Sub^titote's  warrant  thereon,  was  read  over.  And 
the  said  Andrew  Hardie  being  examined  tliereon.  Declares^ 
thst  what  is  stated  in  said  petition  is  true,  as  the  declarant 
cannot  d^iy  but  that  he  was  in  arms :  That  he  left  Glasgow 
opon  Tuesday'  night  last,  about  twelve  o'clock,  in  the  com* 
pany  of  several  others,  to  the  number  of  twenty,  or  thereby ; 
That  the  declarant  .did  not  know  the  reason  of  their  leaving 
Glasgow,  nor  where  they  were  to  go^  but  he  was  informed 
that  a  perscm  was  to  accompany  them  who  was  to  let  them 
know  as  to  this :  That  after  he  left  Glasgow,  he  understood 
that  the  country  was  in  arms,  and  that  they  were  to  join 
with  one  another :  That  the  man  who  was  to  give  them  in* 
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structions  proceeded  on  the  road  before  the  party,  and  aU 
thoogh  the  dedarant  saw  him,  he  does  not  know  his  name, 
er  any  thrag  about  him :  That  the  first  place  they  halted  at» 
after  leaving  Glasgow,  was  1^  tillage  of  C!ondorrat,  where 
they  got  a  glass  of  whiskey  and  a  bit  of  bread :  That  the 
declarant  did  not  pay  any  thing  for  what  he  got  there,  and 
be  did  not  see  any  thing  paid,  but  be  supposes  the  bread 
and  drink  was  paid  for  by  John  Baird,  weavor  in  Condorrat, 
as  it  was  he  who  desired  the  men  to  go  into  the  hopse  for 
the  refreshment  t  That  after  they  left  Condorrat,  part  of 
them  went  by  the'eanal,  and  part  by  the  high  road  towards 
Camelon :  That  the  declarant  went  by  the  high  road,  and 
both  parties  joined  upon  the  banks  of  the  canal,  where  they 
gat  down  and  halted  some  time :  That  after  halting  there 
some  time^  a  man  came  from  Camelon,  who  told  them  that 
the  people  were  unwilling  to  turn  out,  or  words  to  that 
purpose,  upon  which  they  went  to  the  muir,  determined  to 
stay  till  ut^it,  when  they  were  to  return  to  Glasgow ;  That 
after  they  were  sometime  in  the  muir,  the  cavalry  made 
their  appearance^  and  the  declarant  then  rose  up  and  pro^ 
ceedcd  with  the  rest  down  the  hill  to  meet  the  cavalry. 
Declares,  that  he  cannot  say  who  commenced  the  firings 
but  there  were  shots  exchanged ;  That  the  declarant  had  a 
pike  in  his  hand,  but  did  not  use  it  $  and  he  called  to  the 
men  who  were  with  him  ^to  lay  down  their  arms,  and  called 
to  the  cavalry  to  give  quarter,  and  spare  the  men's  lives. 
pecTarcs,  that  the  declarant  brought  a  firelock  with  him 
from  Glasgow,  which  he  had  for  several  years ;  That  when 
they  were  coming  down  the  hill  to  meet  the  cavalry,  some 
other  man  got  his  firelock  and  be  got  a  pike ;  That  to  the 
best  of  his  knowledge,  most  of  the  party  were  armed  when 
(hey  left  Glasgow :  That  some  of  them  had  pike-shafts,  but 
the  heads  were  not  fastened  on  till  afterwards,  and  he  thinks 
some  had  them  fastened  on  at  that  time :  That  Baird  at  the 
time  of  the  fight  had  a  small  firelock,  but  the  c'cclarant 
cannot  say  whether  he  discharged  it  or  not ;  That  he  thinks 
at  the  time  they  went  down  the  hill  to  meet  the  cavalry,  the 
men  consider^  that  Baird  had  a  sort  of  lead :  That  he 
(Baird)  s^med  to  take  a  more  active  part  than  the  rest : 
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Iliat  the  declarant  himself  had  no  view  to  commit  plunder 
or  to  shed  blood,  and  hebelieres  that  noneof  the  party  with 
whom  he  was  hud :  That  about  an  hour  and  a  half  before 
thcjr  were  taken  prisoners,  they  met  one  of  the  Hussars  on 
the  road :  That  one  of  the  party  with  whom  the  dedaraot 
was  gave  him  a  bill,  or  paper,  the  nature  of  which  the  de- 
clarant does  not  know :  That  they  asked  the  Hussar  where 
he  was  going,  and  some  of  them  were  for  taking  his  arms 
from  him ;  but  the  declarant  gave  his  assistance  in  prevent- 
ing this,  and  nothing  was  taken  from  him,  and  no  shot  was 
fired  after  him.  Interrogated,  Declares,  that  it  was  their 
parpose  in  going  out  to  effect  a  change  in  public  a£Biirs: 
That  the  declarant  did  not  mean  the  subversion  of  Govern- 
ment, but  what  he  wanted  was  the  restoration  of  the  people's 
rights :  That  they  wished  Annual  Parliaments  and  Election 
by  Ballot :  That  die  declarant  does  not  mean  that  the  people 
ever  had  Annual  Parliaments  and  Election  by  Ballot^  but 
that  he  conceived  the  people  had  a  right  to  obtain  what  the 
majority  of  the  nation  applied  for ;  and  the  declarant's  idea 
was,  that  it  was  the  duty  of  a  proper  government  to  grant 
whatever  was  thus  applied  for.  And  all  this  he  dedares  to 
be  truth. 

(Signed)        Anobsw  Habdie. 
Alex.  Dow. 


At  Edinburgh,  and  within  the  house  of  the  Governor  of  the 
Jail  there,  the  1 1th  April,  182a 

In  presence  of  Adam  Duff,  Esq.  Sheriff-dq>ute  of  the 
shire  of  Edinburgh,  compeared  Andrew  Hardie,  present 
prisoner  in  the  Jail  of  Edinburgh ;  and  the  declaration  eadtr 
ted  by  him  upon  the  seventh  day  of  April  current,  at  Stir- 
ling Castle,  with  the  petition  therein  referred  to,  being  read 
over  to  him,  declares  and  adheres  to  the  said  declaration, 
which  is  signed  by  the  Sheriff  and  the  declarant,  as  rehttive 
hereto,  of  this  date.  And  being  further  examined  and  in« 
terrogated,  dedares,  that  he  left  Glasgow  by  himself  on  the 
night  of  Tuesday  las^  at  about  half-past  ten  o'clock,  in  or« 
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der  to  join  a  party  of  radicals  which  he  heard  were  to  assem*' 
ble  near  GadshDL  Declares,  that  he  received  this  informa- 
tion about  a  quarter  past  ten,  from  two  people  whom  he  met 
on  the  streets  of  Glasgow,  whose  names  be  does  not  know. 
Declares^  that  he  heard  several  times,  in  the  coarse  of  the 
evening  of  Tuesday,  that  there  was  to  be  a  general  rising  of 
the  people  in  the  country ;  that  England  was  all  in  arms,  and 
that  the  mail  coach  was  not  to  come  in  next  morning.  De- 
ckres,  that  he  carried  his  firelock  with  him  from  Ghisgow, 
but  he  had  no  ammunition :  That  he  got  three  ball-car* 
tridgcs  at  Gads-bridge,  from  a  man  whom  he  did  not  know. 
That  this  man  was  a  tall  man,  dressed  in  dark-coloured  sur- 
tout ;  who,  when  he  gave  the  declarant  the  cartridges,  wish* 
ed  him  success,  and  saidi  he  would  join  them  soon,  but  the 
declarant  n^ver  saw  this  man  afterwards.  Declares,  that  he 
met  a  party  of  about  forty  men  at  Gadshill :  That  there  was 
a  man  said  he  had  got  instructions  how  to  act,  and  where  to 
go,  and  said  the  country  was  in  arms.  Declares^  that  this 
man  was  a  little  man,  rather  stout  made,  and  appeared  to 
be  about  forty  years  of  age ;  he  was  dressed  in  a  brown  short 
coat  and  dark  trowsers.  Declares,  that  this  man  went  on 
before  them,  to  the  different  villages  on  the  road,  as  far  as 
Camdon,  but  the  declarant  never  saw  him  afler  he  left  them 
to  go  to  Camelon :  That  this  man  appeared  to  be  like  a 
tradesman,  and  was  but  indifferently  dressed,  and  seemed  a 
very'  active  man.  Declares,  that  the  party  went  on  to  Con- 
dorrat,  where  they  were  joined  by  John  Baird,  mentioned 
in  his  former  declaration  :  That  the  declarant  had  never  pre* 
viously  seen  Baird ;  but  the  man  already  mentioned,  before 
getting  to  Condorrat,  said,  that  he  was  going  to  meet  Baird 
lit  Condorrat,  and  the  declarant,  from  this,  supposed  that 
this  man  and  Baird  were  acquainted.  Declares,  that  some 
of  the  party,  before  getting  to  Condorrat,  were  carrying 
shafls  without  pike  heads,  and  some  without  weapons  %  but 
afler  they  left  Copdprrat  they  were  all  armed  with  pikes  or 
muskets,  e^^cept  two  or  three.  Declares,  that  the  man  aU 
ready  mentioned  as  going  before  the  party,  was  in  Condor* 
rf^t  a  few  minutes  before  the  arrival  of  the  party.  Declares, 
tbi^t  ip  the  morning  after  leaving  Condorrat,  the  dedaraat 
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reeognlzed  Ateumder  Johnston,  Andrew  Whiter  and  Da- 
vid Thomson;  present  prisoners  in  Edinburgh  Jail :  That 
the  declarant  had  previously  known  these  people  only  by 
right,  and  did  not  know  their  names.  Declares,  that  Baird, 
and  some  others,  joined  the  party  at  Condorrat.  Declares^ 
that  at  a  cimal  bridge  at  some  distance  from  Condorrat,  the 
party  separated  into  two  dirisions-— one  taking  the  high 
road  towards  Camelon,  and  the  other  proceeding  by  the  ca- 
nal bank,  in  order  that  they  might  not  miss  people  whom 
they  expected  to  meet  coming  from  Camelon :  That  the  de- 
clarant was  of  the  party  who  went  by  the  road.  Declares^ 
that  Allan  Murchy,  present  prisoner  in  Edinburgh  Jail,  and 
two  men  of  the  names  of  Henderson  and  Alexander,  were 
of  the  declarant's  party.  Declares,  that  after  proceeding 
some  way  on  the  road,  they  saw  a  hussar,  who  halted  on  see- 
ing them ;  but  the  declarant  called  to  him  to  come  forward, 
as  there  was  no  danger :  That  the  hussar  came  forward,  and 
stopped,  when  one  of  the  declarant's  party  seized  the  horse 
by  the  bridle^  and  Henderson  gave  the  hussar  a  folded  pa- 
per :  That  the  declarant  did  not  know  at  the  time  what  tixiB 
paper  was ;  but  he  was  told,  at  Stirling,  that  this  paper  was 
a  copy  of  the  Address  to  the  Inhabitants  of  Great  Britain, 
which  had  been  posted  up  at  different  parts  of  Glasgow. 
The  hussar  was  then  allowed  to  go  on,  and  no  attempt  was 
made  to  take  his  arms ;  and  a  printed  copy  of  said  address 
being  shewn  the  declarant,  declares,  that  he  never  saw  the 
same,  or  any  copies  of  it,  till  he  saw  it  posted  up  at  Glas- 
gow ;  and  the  said  address  is  subscribed  by  the  Sheriff*  and 
the  declarant,  as  relative  hereto,  of  this  date :  Declares,  that 
the  party  that  went  by  the  high  road  also  met  with  a  gen^ 
tleman  riding  towards  Glasgow :  That  they  advised  this  gen- 
tleman to  return  back;  but  they  did  not  search  him,  or  ask 
him  for  arras  :  That  this  gentleman  went  on  for  some  way 
towards  Glasgow,  but  afterwards  returned,  and  passed  the 
declarant's  party,  when  he  said,  he  would  take  their  advice. 
Declares,  that  the  whole  party  were  unanimous  as  to  taking 
arms  wherever  they  could  find  them  ;  and  they  searched  a 
few  houses  for  arms,  but  they  onljbgot  one  musket  in  the 
course  of  this  search.  Dedares,  that  there  was  no  resistance 
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to  this  search  made  at  the  hoiues.    Declares^  that  the  liiu- 
sar,  jvpben  he  stopped,  said  he  was  a  weaver,  and  a  friend 
to  the  cause,  and  that  he  had  a  wife  and  five  children.  De- 
clares^ that  the  whole  party  which  left  Condorrat  got  some 
refreshment  at  a  bridge  on  the  canal,  before  they  separa- 
ted, and  the  allowance  to  each  was  half  a  bottle  of  porter  and 
a  pennyworth  of  bread.  Declares,  that  this  refreshment  was 
paid  for  by  Baird :  That  the  reckoning  came  to  seven  shil* 
lings  and  sixpence ;  and  Baird  borrowed  foar  shillings  from 
the  declarant  for  this  purpose :  That  the  landlord  gave  Baird 
a  receipt  for  the  said  sum :  That  the  declarant  carried  this 
receipt  in  his  hat  for  some  time,  and  then  gave  it  to  Baird ; 
and  a  receipt,  signed  Archibald  Buchanan,  being  now  shewn 
the  declarant,  he  declares,  that  it  is  the  receipt  above  refer-  . 
red  to ;  and  the  same  is  now  subscribed  by  the  Sheriff  and 
the  declarant,  as  relative  hereto.  Declares,  that  both  parties 
joined  on  the  banks  of  the  canal,  within  sight  of  a  town 
which  he  understood  was  Camelon :  That  the  party  who 
had  gone  by  the  canal  had  reached  this  point  before  the 
declarant's  par^ ;  and  upon  the  declarant's  party  joining 
them,  they  were  told  that  the  Camelon  party  was  not  to  rise. 
Declares,  that  there  was  with  the  party,  at  this  time,  an  old 
man,  who,  as  the  declarant  understood,  had  come  from  Ca- 
melon, and  had  brought  this  intelligence.  Declares,  that  he 
does  not  know  the  name  of  this  old  man,  but  he  afterwards 
saw  him  in  Stirling  Castle,  wounded.  Declares,  that  the  de- 
clarant's parly,  on  going  down  the  hill  to  meet  the  cavalry, 
as  mentioned  in  his  former  declaration,  began  cheering. 
Declares,  that  the  declarant  did  not  consider  himself  as  ha- 
ving any  charge  of  the  party  with  which  he  went  by  the 
road  ;  but  he  took  a  charge,  when  the  hussar  came  up,  to 
prevent  his  being  hurt.    Declares,  that  what  is  mentioned 
in  his  former  declaration  about  Annual  Parliaments  and 
Election  by  Ballot,  is  what  he  has  heard  from  others,  as  the 
declarant  does  not  understand  or  interfere  in  politics  him- 
self.   All  which  he  declares  to  be  truth. 

(Signed)    Andrew  Hardie. 
Adam  Duff. 
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At  Edinburgh  Castle^  14th  April,  1820. 

In  presence  of  Adam  Duff,  Esq.  Sheriff-depute  oF  the 
sbire  of  Edinburgh,  compeared  Andrew  Hardie,  present 
prisoner  in  the  Costle  of  Edinburgh ;  and  the  declaration 
emitted  by  him  at  Stirling  Castle  on  the  7th  current,  and 
the  declaration  emitted  by  him  at  Edinburgh  on  the  11th 
currentj  being  read  over  to  him»  he  declares  and  adheres  to 
these  declarations,  with  this  addition, — tliat  after  leaving 
Condorrat,  he  also  recognized  a  lad  of  the  name  of  Pink  as 
being  one  of  the  party ;  and  that  Pink  is  now  a  prinoner  in 
the  Castle.  Declares,  that  when  the  hussar  was  stopped, 
as  mentioned  in  his  former  declaration,  and  his  horse  seized 
by  the  bridle,  the  declarant,  on  recollection,  rather  thinks 
that  he  himself  had  a  hold  of  the  hussar's  bridle.  Declares, 
that  the  musket  which  the  declarant's  party  took  from  a 
house,  in  their  search  for  arms,  as  mentioned  in  his  second 
declaration,  was  half-stocked,  and  was  taken  from  a  house 
off  the  road,  hardly  a  stone-cast,  and  on  the  right  hand  co* 
ming  from  Glasgow  to  Falkirk :  That  tliere  was  a  few  houses 
on  the  road  at  this  place.  Declares,  that  the  musket  was 
hanging  from  the  roof  of  the  kitchen,  about  five  feet  from 
the  fire.  Declares,  that  there  was  an  old  man  in  the  house ; 
and  either  this  old  man,  or  some  other  person,  asked  when 
he  would  get  the  musket  again ;  when  the  declarant  said,  he 
would  give  a  receipt  for  it,  but  no  receipt  was  required. 
Declares,  that  the  three  ball-cartridges  mentioned  in  his 
second  declaration,  aa  having  been  given  the  declarant  at 
Gadsbridge,  were  given  by  the  declarant  to  the  cavalry,  when 
he  was  taken  prisoner.  Declares,  that  when  at  Condorrat, 
the  declarant  was  ordered  (but  he  does  not  recollect  who 
gave  him  this  order)  to  go  to  a  shop  for  powder :  That  the 
declarant  does  not  know  who  keeps  this  shop,  but  he  got 
the  powder  without  paying  for  it :  That  he  supposes  he  got 
about  a  pound  of  powder,  which  was  wrapped  in  a  piece  of 
paper,  and  given  up  by  him  to  the  cavalry,  when  he  was  ta- 
ken prisoner*  Dedares,  that  he  also  got  seven  loose  buU 
lets  from  a  lad  on  the  road,  who  was  one  of  the  party }  but 
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this  was  at  nigfatf  before  reaching  Ckmiomt ;  and  these  but 
lets  were  also  giren  up  by  him  to  the  cavalry^  when  he  was 
taken  prisoner.  Declares,  that  Henderson  got  the  musket 
which  was  taken  from  the  house  where  the  okl  man  was. 
Declares,  that  he  knew  Henderson  by  sight,  previously  to 
this,  but  he  never  was  in  company  till  that  evening,  bat  he 
had  heard  of  H^iderson  being  a  radical.  Declares,  that 
the  declarant  was  at  a  meeting  of  radical  reformers  at  Thrush* 
Grove,  and  he  thinks  it  is  upwards  of  two  years  since  this 
meeting  was  held. 

(Signed)    Andrew  Hardib. 
Adah  Duff. 

Lord  Jdvocaie.'^We  now  propose  to  read  the  address. 

Mr  Jeffrey. — My  Lord,  with  great  submission,  I  conceive 
this  address  has  not  been  brought  so  home  to  the  prisoner 
as  to  entitle  the  prosecutor  to  read  it. 

Mr  l>rwmwiond.— Which  address  ? 

Mr  Jg^^.— Either  of  them,  I  think. 

Mr  Drummond. — There  are  three  altogether. 

Mr  /(g^^.— The  last  address  cannot  be  read  at  all^  be- 
cause all  the  prisoner  said  about  it  is^  that  he  had  seen  such 
an  address  in  the  streets  of  Edinburgh,  and  he  understood, 
after  he  was  in  custody,  that  the  folded  paper  which  he  saw 
delivered  to  Captain  Hodgson  was  a  copy  of  the  same  ad- 
dress ;  but  this  is  merely  matter  of  information.  The  only 
other  two  addresses  produced  is  one  taken  down  by  Mr 
Hardie  from  the  well  in  Glasgow,  and  another  which  ap- 
pears to  have  been  delivered  by  Henderson,  or  some  person 
in  the  party,  to  Cook,  and  by  him  given  over  to  the  com- 
mai^g  officer  who  produced  it.  Now,  with  regard  to  the 
first  of  those,  I  submit  that  no  other  part  can  be  put  in  evi- 
dence, except  that  which  was  uttered  or  communicated,  or, 
in  some  measure,  stated  in  the  prisoner's  presence.  And, 
my  Lord,  it  was  for  this  reason  I  made  no  objection  to  Mr 
Hardie  reading  that  portion  of  the  address  which  he  says 
he  heard  read  in  the  presence  and  hearing  of  the  prisoner, 
because  I  looked  on  that  as  parallel  to  a  recollection  of 
words  uttered  in  the  presence  of  the  party  accused  j  and 


S21 

whatever  inference  is  to  be  drawn  from  that  oirennistancey 
I  admit  to  be  legitimately  drawn,  valeat  quemtum ;  but  I 
sabmity  that,  as  there  is  no  evidaice  that  more  of  it  was  read 
to  the  prisoner,  or  that  he  was  acquainted  with  more  of  it, 
they  cannot  be  allowed  to  read  the  remainder.  It  is  not 
enough  to  put  in  evidence  a  paper,  unless  you  shew  that  the 
party  cocpressed  approbation  of  its  tenor  and  purpose.  You 
cannot  read  a  paper  because  a  part  of  it  was  read  in  bis 
presence.  My  Lord,  that  does  not  connect  him  with  the 
whdi^  as  a  paper  for  which  he  is  responsible ;  and  the  rule 
is  to  refuse  the  reading  such  a  document  to  the  Jury^  for 
fear  of  the  prejudice  that  may  arise^  unless  the  prisoner  is 
responsible  &r  it  in  some  way  or  other,  or  adopts  it.  There- 
fore^ I  submit  there  is  nothing  proved  as  to  that  address^ 
except  as  to  the  passage  which  has  been  read,  and  which 
may  be  read  again.  Then  with  r^ard  to  the  other  ad* 
dreso 

Lord  PresidefU, — He  prevented  its  being  torn  down. 

Mr  Jeffrey.-^  am  aware  of  that,  my  Lord ;  but  nothing 
k  more  natural  than  that  a  person,  out  of  curiosity^  should 
wish  to  hear  a  performance  that  began  in  so  remarkable  a 
way ;  and  that  may  account  for  his  interfering  to  prevent  its 
being  pulled  down,  but  is  surely  no  ground  for  saying  he  is 
answerable  for  it  It  might  be  a  paper  which  he  reprobated 
afterwards ;  and  there  is  no  evidence  that  the  tenor  was  ap- 
proved by  him,  and  the  evidence  only  goes  to  shew  that 
part  only  had  been  communicated  to  him*  Then,  with  re- 
gard to  the  third  hand-billj  or  that  delivered  by  some  per- 
.son  to  Cook^  your  Lordships  will  recollect  that  that  person 
saidj  that  he  could  not  at  all  say  by  what  individual  it  was 
so  delivered— that  it  was  delivered  out  of  a  bundle  of  other 
papers,  but  he  did  not  read  it  in  the  presence  of  any  of  the 
persons  at  the  time ;  and  the  declaration  of  the  prisoner 
states^  though  that  certainly  is  no  more  than  my  stating  it 
now,  that  he  was  not  then  aware  of  its  contents.  Now,  I 
apprehend,  there  is  no  precedent  for  holdings  where  parties 
have  not  been  clearly  proved  to  have  been  engaged  in  a  con- 
spiracy, in  a  definite  and  distinct  character,  that  the  acts  of 
one  can  ai&ct  the  other;  and,  though  it  may  be  anticipating 
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part  of  the  obserrations  on  tbe  evidence,  I  submit  tfiere  is  no 
evidence  of  such  a  conspiracy  other  than  the  direct  evidence 
against  tlie  prisoner  ;  and  therefore  the  act  of  this  indivi- 
dual, vho  must  be  held  not  to  be  the  prisoner — ^indeed  it  is 
quite  clear  that  it  was  not  him — ^is  no  sort  of  proof  against 
him ;  and  therefore,  I  say,  that  the  paper  not  being  given 
by  him,  it  is  incorrect  to  make  him  responsible  for  its  con* 
tents,  or  to  allow  him  to  be  touched  on  that  account  in  a 
matter  like  the  present  I  submit,  therefore,  there  is  no  evi- 
dence on  which  the  prosecutor  can  be  allowed  to  read  the 
whole  of  this,  as  forming  a  part  of  the  evidence  against  the 
prisoner  now  at  your  Lordships'  bar. 

Mr  Serjeard  HuUock. — My  Lord,  I  submit  there  is  no 
ground  for  this  objection ;  I  submit  the  first  part  of  the  ad* 
dress,  proved  by  Mr  Hardie,  is  admissible  in  point  of  law, 
on  every  principle  received  in  courts  of  justice,  and  that  the 
last  address  delivered  by  one  of  the  party,  in  whose  compa* 
ny  the  prisoner  was,  to  Cook,  is  already  admissible.  As  to 
the  address  taken  down  by  Mr  Hardie,  it  seems  to  be  eon- 
ceded,  that  the  passage  in  that  address  which  was  read 
aloud,  and  which  was  in  the  act  of  being  read  to  the  party 
assembled  in  Duke-street,  is  admissible  in  evidence.  Is  that 
so  ?  then  upon  what  legitimate  principle  is  the  other  part  to 
be  excluded  f  I  have  yet  heard  none.  I  apprehend  that  it  is 
quite  clear,  that  where  a  person  prevents  a  witness  firom 
producing  the  original  document  by  destroying  it,  or  pre- 
vents him,  without  incurring  the  risk  this  gentleman  'must 
have  incurred  from  getting  it,  it  would  be  competent  for  me 
to  examine  him  to  the  contents  of  that  address,  because  the 
reason  for  my  not  being  in  a  condition  to  produce  it,  was 
tbe  misconduct  of  the  party  against  whom  I  want  it;  if  I 
give  notice  to  produce  a  document,  and  the  prisoner  has 
I)revented  my  getting  it,  am  I  therefore  not  in  a  condition 
to  give  evidence  of  the  contents  of  it  ?  The  principle  of  law 
is  clear  and  uniform ;  I  may  call  any  man  who  has  read  it 
to  give  evidence  of  it,  because  the  man  precludes  me  from 
giving  the  best  evidence  of  it ;  Is  not  that  the  state  of  things 
here  ?  Where  is  the  loyal  man  that  would  prevent  a  subject 
from  taking  down  an  address  of  this  description,  or  that 


223 


would  spin  the  last  drop  or  his  blood  to  prevent  it  *»  but  this 
man  does  that  upon  that  occasion ;  he  prevents  Mr  Hardie 
from  taking  that  address  down — he  seizes  him  by  the  neck» 
and  throws  him  into  the  street— he  repeats  it  afterwards^ 
and  five  or  six  men  surround  him,  and  put  themselves  in 
battle  array  to  protect  this  loyal  address ;  and  are  we  to  be 
told  to-day^  on  principles  of  evidence,  forsooth,  that  we  are 
not  to  give  in  evidence  the  contents  of  that  document  i  I  beg 
to  say,  there  is  no  principle  with  which  I  am  acquainted 
that  ought  to  preclude  us  from  reading  that  address,  which 
Mr  Hardie  swears  to  be  similar  to  that  which  he  was  pre* 
Tented  from  taking  down. 

So  much  for  that  address.  Now  for  the  other;  we  are 
told,  and  gravely  told,  that,  because  the  prisoner  Hardie 
was  not  the  hand  that  delivered  the  paper  to  the  hussar 
(C!ook,)  that  which  was  down  in  his  presence,  they  being 
acting  in  concert,  and  for  one  general  object  of  treason,  is 
not  evidence  against  Hardie.  We  have  proved  Hardie  was 
in  the  battle — ^that  he  was  at  the  consummation  of  this  pure 
and  unadulterated  treason ;  we  have  proved  he  was  privy 
to  ail  these  arguments ;  and  we  have  proved,  by  his  own  de- 
claration, that  he  left  Glasgow  to  join  any  party  that  would 
join  him ;  and  then  after  ^at,  we  meet  with  him  with  five 
other  persons  in  the  room,  acting  in  concert  for  the  general 
enterprize  and  object ;  and  we  are  to  be  told  to-day  that 
which  is  inconsistent  with  every  paragraph  upon  the  subject 
of  the  law  of  Treason  in  every  book  on  the  subject,  that 
that  which  is  done  by  one  man  in  the  presence  of  another, 
or  in  his  absence,  let  it  never  be  forgotten,  if  it  be  in  fact 
calculated  to  further  the  grand  object,  is  evidence  against 
the  whole.  But  if  this  had  been  an  ordinary  felony,  where 
the  acts  of  one,  in  the  absence  of  the  others,  is  not  evidence 
against  the  others,  yet  here  they  are  acting  in  concert; 
whether  the  prisoner  knew  the  contents  of  this  paper  or  not, 
he  is  bound,  by  the  acts  of  his  party,  though  not  present  at 
the  time.  I  submit,  therefore,  in  point  of  law,  there  is  no 
objection  to  the  receipt  of  these  documents,  either  the  one 
or  the  other.  I  expected  my  learned  friend  would  have  taken 
an  objection  to  the  identity  of  the  address  delivered  to  Cook. 
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Mr  /^^.•— I  mean  to  take  it» 

J(fr  «9^fan^  iru22bcAr.---See  how  that  takes  places  Cook 
feceives  it  and  puts  it  in  his  pocket ;  he  comes  and  shews  it^ 
in  the  first  place,  to  his  officer,  Lieutenant  Hodgson,  who 
has  no  time  to  read  it ;  he  returns  it,  and  in  the  course  of 
their  march,  he  requires  Cook  to  restore  it  to  him.  Mr 
Hodgson  certainly  did  not  do  that  which  he  ought  to  haye 
done^  namely,  have  put  his  name  on  it  before  he  handed  it 
over  to  his  commanding  officer ;  but  it  was  stated  it  was 
only  out  of  his  custody  a  day  or  a  night,  to  enable  that 
commanding  officer  to  copy  it^  and  he  believes  that  is  the 
identical  address;  he  does  not  swear  to  its  absolute  identi- 
ty, but  the  question  is,  whether  the  evidence  is  not  sufficient 
to  establish  that  fact  in  such  a  way  as  to  entitle  us  to  read 
that  address ;  but  I  do  not  feel  any  anxiety  on  the  latt*  ad- 
dress, because  if  I  understand  the  circumstances  as  to  the 
address  delivered  in  by  Mr  Hardie,  I  am  entitled  to  read 
that— one  will  do  as  well  as  a  thousand ;  and  I  submit  I  am 
entitled  to  read  that  address. 

Mr  Jeffrey. — I  shall  detain  your  Lordships  with  very  few 
words,  and  shall  begin  with  the  address  produced  by  Mr 
Hardie;  and  I  am  happy  to  think,  that  with  regard  to  that 
part  of  the  case,  the  learned  gentleman  and  I  are  not  much 
at  variance.  With  regard  to  the  principle  of  evidence,  I 
admit,  that  when  a  document,  which,  if  it  had  been  in  the 
power  of  the  witness,  would  have  been  good  evidence  against 
the  prisoner,  is  prevented  getting  into  his  power  by  the  act 
of  the  prisoner,  the  tenor  of  that  paper  may  be  proved :  But 
I  demur  to  the  point,  whether^  if  the  paper  had  been  actually 
here,  more  of  it  could  have  been  read  in  evidence  than  that 
which  was  read  by  Mr  Hardie ;  and  therefore,  without  dis- 
puting the  point,  that  where  a  document  is  withheld  by  the 
act  of  the  prisoner,  the  import  of  it  may  be  otherwise  pro- 
ved, I  submit  that  this  could  be  only  where  the  document 
itself  would  be  evidence  against  the  party ;  and  I  contend 
that  it  is  no  ground  for  the  production  of  a  paper^  that  a 
part  of  it  was  read  in  his  hearing,  and  that  is  all  that  is  pro- 
ved as  to  that  first  paper;  and  therefore  I  submit^  that  be* 
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jtni  die  {Htfagraph  already  retui,  no  groimil  has  been  laid 
fbr'TVCieitfog  that  evidence. 

Bat  ihtre    is  another  and  a  separate  objection,  my 
Leidi  I  the  paper  produced  is  not  the  paper  to  read,  but 
aaodier  pa^ri  the  identity  of  ^bich  depends  upbn  the 
fteollection  ef  Mr  Hardie.    Mr  Hardie,  the  magistrate, 
did  not  read  furthei*  in  the  paper  than  the  passage  which  he 
tetiitcd  Ahd  taidrked  out  to  the  Jury ;  he  did  not  read  the 
preoediti^  pbtft  of  if,  and  certainly  not  the  subsequent  pari 
of  It.    Your-Lordships  will  bear  in  mind,  that  the  paper 
Aow  otfbred  is  net  the  paper  that  he  read  part  oP,  but  a 
paper  in  which,  frdn!  recollection,  he  says,  the  same  passage 
occurs^  but  farthet  than  that  it  is  merely  conjecture ;  and 
theliefore^  As  il  is  not  in  evidence  that  the  paper  produced 
^▼er  %as  in  the  eye-shot  of  the  prisoner  at  the  bar,  I  do 
tobroit,  that  that  paper  is  not  of  a  description  which  they 
are  entitled  tb  put  in  evidence.     It  is  not  proved  by  any 
thing  like  evidence  that  it  is  a  copy  of  the  same  paper ;  it 
never  #as  collated  or  compared  with  it,  and  the  witness  did 
not  read  that  which  must  be  considered  the  original ;  and 
therefore  I  submit,  your  Liordships  cannot,  consistently  with 
the  rules  Of  evidence  referred  to  on  the  other  side,  allow  it 
to  be  produced  ligainst  the  prisoner  at  all. 

Now,  my  Lords,  with  regard  to  the  other  address,  I  do  not 
dispute  the  general  maxim  of  law  relied  on  on  the  other 
tkie,  that  that  which  is  done  in  the  presence  of  a  party  not 
dissenting  from  it,  may  be  put  in  evidence  against  him,  a!« 
though  not  done  by  his  own  hand  or  voice.  I  therefore 
cannot  object  to  their  proving  the  fact  of  the  hand-bill  ha- 
ving been  produced  and  given  by  one  of  the  party  who 
Were  abng  with  my  client  to  this  hussar ;  bnt  does  it  follow 
from  that  rule,  or  is  it  not  a  monstrous  and  manifest  perver- 
sion of  the  rule,  that  you  are  therefore  to  hold  the  prisoner 
Responsible  for  its  contents  ?  The  delivery  of  the  paper  is 
an  act  done  in  his  presence,  and  that  fact  may  be  put  rn  evi- 
dence; but  if  a  man  in  my  presence  merely  delivers  k  folded 
paper,  which  nobody  reads,  though  there  is  no  dissent  or 
token  of  disnpprobaUon  manifested,  on  the  legitimate  appli- 
cation of  the  rule,  I  submit  that  could  not  be  read  where 
VOlk.  I,  1^ 
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there  was  no  evidence  that  I  knew  the  contents ;  the  deliver- 
ing a  sealed  paper  in  my  presence  cannot  load  me  with  a 
knowledge  of  its  contents,  which  were  not  promulgated  at 
the  time.  I  submit,  that  this  would  be  carrying  the  rde 
into  a  region  in  which  it  has  plainly  no  force  or  existence ; 
and  that,  nnder  pretenee  of  making  a  person  responsible  for 
what  is  done  in  his  presence,  it  is  plainly  impossible  to  make 
him  responsible  for  the  contents  of  a  paper  not  read  in  his 
hearing,  And^  therefore,  my  Lords,  upon  that  ground  I 
humbly  submit,  that  unless  your  Lordships  hold  there  is 
such  an  identity  of  pursuit  and  object  in  the  whole,  as  I 
know  has  been  ruled,— to  make  a  party  in  the  absence  and 
without  the  knowledge  of  another,  responsible  for  his  act^ 
on  the  ground  of  there  being  a  concert,  this  paper  cannot  be 
read.  But  no  such  case  of  concert  has  been  made  out4iere ; 
because  the  only  proof  or  allegation  of  improper  acta  laid 
before  the  Jury  to-day,  has  been  confined,  in  a  great  mea- 
sure, to  the  acts  of  the  individual  at  the  bar;  and  there  are 
no  facts  of  conspiracy  made  out  between  him  and  others  in 
those  particulars  to  which  the  paper  refers.  And  therefore^ 
independently  of  the  fact  that  this  paper  is  not  identiGed,  I 
submit  the  delivery  over  of  a  folded  paper  in  the  presence  of 
the  prisoner  is  not  such  apresumption  and  ground  of  interenoe 
as  to  his  knowledge  of  the  contents,  as  to  make  it  competent 
to  produce  the  contents,  which  is  different  from  producing 
the  outside  of  the  paper.  If  there  had  been  evidence  that 
the  contents  of  the  paper  delivered  to  Cook  were  known 
to  the  prisoner,  he  might  be  answerable  for  the  contents; 
but  I  ask  your  Lordships  whether  th^  paper  has  been  so 
identified  by  my  learned  friend,  as,  in  a  trial  like  this,  to 
entitle  him  to  lay  it  before  the  Jury  in  evidence  ?  It  is  said 
it  had  only  been  out  of  the  custody  of  some  of  these  persons 
one  night ;  that  would  strike  out  one  link  which  is  neces- 
sary to  connect,  and  there  is  a  discontinuance  of  the  chain. 
Why  is  not  the  commanding  officer  here  to  supply  it  i.  Gin 
any  thing  be  more  clear  than  that  which  Captain  Hodgson 
stated  spontaneously,  that  he  received  a  paper  from  Cook, 
of  which  he  had  no  doubt  this  was  a  copy ;  and  though  be 
had  marked  the  paper  now  lodged  in  process  here,  yet  that 
that  paper  was  out  of  his  hands,  but  he  thought  it  waaof  the 
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mm  description  ?  That  evidence  of  the  identity  of  a  paper 
is  not  receivable;  nay,  recollection  of  a  paper  after  months 
11  not  receivable  to  prove  the  identity  of  the  document ; 
and  with  regard  to  the  fact  that  it  was  out  of  his  custody  for 
t  day  or  a  nighty  it  is  admitting  the  point  out  of  Court;  be- 
cause unless  you  can  trace  the  paper  without  one  intermis- 
sion or  interruption  in  the  chain  of  evidence,  it  is  broken  as 
much  as  if  it  was  out  of  his  custody  a  month ;  therefore  it 
was  not  so  identified  as  to  be  capable  of  being  produced  to 
the  Jury. 

Lord  President, — Mr  Jeffrey,  the  Court  have  considered 
jour  objection  to  the  reading  of  these  papers,  and  they  are 
of  opinion  that  all  of  them  are  sufficiently  proved  to  go  to 
the  3^cy.  They  are  of  opinion  that,  with  regard  to  the  first 
one,  which  Hardie,  the  prisoner,  prevented  Mr  Hardie,  the 
magistrate,  taking  down,  he  must  be  held  (the  Jury  will 
consider  how  far  that  is  a  right  inference)  to  have  adopted 
the  wbole  contents  of  that  paper ;  for  how  could  a  person 
say  he  would  spill  the  last  drop  of  his  blood  to  prevent  a 
paper  being  taken  down,  the  contents  of  which  he  does  not 
know?  Therefore,  the  Court  are  of  opinion  that  the  prosc- 
eotoi  70uld  have  been  allowed  to  prove  it  by  the  verbal  me- 
mory of  the  witness  as  far  as  it  would  go.  Now,  it  appears 
to  the  Court  that  the  best  possible  proof  of  his  memory  is 
his  having  seen  a  paper,  which  he  believes  to  be  a  copy  of 
thaV  paper ;  then,  if  they  had  attempted  to  prove  the  con- 
tents of  the  original  paper  by  his  paper,  while  he  had  ad* 
Afttcd  that  be  took  down  another  paper,  which  he  believed 
to  be  a  copy,  and  they  did  not  produce  it  in  aid  of  his  me- 
Bory,  hia  evidence  could  not  be  received ;  but  he  took  down 
a  paper  a  few  yards  off,  and  that  is  the  best  evidence  of  the 
eoDtCDts  of  the  original  paper ;  and  therefore  it  is  a  fit  sub- 
ject to  go  to  the  Jury,  and  they  will  form  such  inference 
frpm  it  as  they  think  the  circumstances  warrant. 

With  regard  to  the  second  paper,  the  Court  is  of  opinion 
that  it  is  proved  sufficiently  to  go  to  the  Jury.  In  the  first 
place,  as  to  the  possession  of  Lieutenant  Hodgson,  this  is 
proved  beyond  question,  he  delivered  it  to  his  officer.  Colo- 
nel Taylor,  who  kept  it  one  night;  and  he  swears  that^  la 


bkb^i^^  thi&u  the  same  paper.  Now,  whctber  k  isklhtt 
i||^)jicAl  paper  or  oot^  (it*  it  wai.  a  maautcript^  tbere-  might 
bQ.mQi:^  cUfficHlty  about  kp)  is^a  maUar  ihat,  ia  immaterial^ 
if  U  waa  the  JdiPnticalooBy'  y^hlth,  ha  bfliayg^k  to  be ;  nay» 
furtb«r».  ba  beliexet^kto.be  the  same  pi^Hirt  and*  iberaTore^ 
under  these  Qocumitfances  altbougbsi  iCkhad  baea  a. papas 
vbere  you  oouldnot  have  a  dupiicatib  tbara  might  have  baoA 
a  dififexeDCQ;  jet  as  it  ia  a  paper  where  these:  may  be  a  du- 
plioatey  and.  die  witoettea  swear  that  the  oontenta  are  the 
■ame,  we  are  of  opinion  it  is  proved  sufficiently  to  go-  ta  the 
Jury  foe  their,  cansidemtion. 

The  Addresa  daliirared'  kk  by  Mr  Hbcdie  waa  read  aa 
Allows  :-— 

^'  Addreas  to  the  Inhabitants  of  Great  Britain  and  Ice* 
latid. 

<*  Friends  and  Countrymen,— Roused  from  that  torpid 
atate  in  which  we  have  been  sunk  for  so  many  years^  we 
Bxe^  at  len^  compeUed,  from  the  extremity  of  our  auf- 
fi^'ingSy  and  the  contempt  heaped  upon  our  petitions  tar  re- 
dresst  to  assert  our  rights  at  the  hazard  of  our  lives^  and 
proclaim  to  the  world  the  real  motives  which  (if  not  miare* 
presented  by  designing  men»  would  have  united  all  ranks) 
have  induced  us  to  take  up  arms  for  the  redress  of  our 
Qommon  grievances.  The  numerous  public  meetings  held 
throughout  the  country  has  demonstrated  to  you  that  the 
interests  of  all  classes  are  the  same.  That  the  protection  of 
the  life  and  property  of  the  rich  man,  is  the  interest  of  the 
poor  man;  and,  in  return,  it  is  the  interest  of  the  rich  to 
protect  the  poor  from  the  iron  grasp  of  despotism ;  for,  when 
its  victimaare  exhausted  in  the  lower  circles,  there  is  no  as^ 
sarance  but  that  its  ravages  will  be  continued  in  the  upper ; 
for,  once  set  in  motion,  it  will  continue  to  move  till  a  sue 
cession  of  victims  faii.  Our  principles  are  few,  and  found- 
ed on  the  basis  of  our  constitution,  which  were  purchaaed 
with  the  dearest  blood  of  our  ancestors,  and  which  we  swear 
to  transmit  to  posterity  unsullied,  or  perish  in  the  attempt. 
Equality  of  rights  (not  of  property)  is  the  object  for  which 
we  contend,  and  which  we  consider  as  the  only  security  for 


4mr  libertfet  and  Jives.    Let  vt  «bew  to  the  wmid  i^0t  M 
«re  not  that  lawle&s  sanguinary  rabble  wfcich  ovr'4^ffnreiaoi% 
would  {lersnade  the  higher  circles  tre  are;  but  m  binve  anA 
{[^eroas  people^  deteraained  to  be  free.    Liberty  or  DeiMh 
is  oor  motto;  and  ardiave  sworn  to  return  home  in  trianiphy 
or  return  no  more.  SokKem  !  shall  yon,  ooaatiyasen,  bound 
by  the  sacred  obligation  of  an  oath  to  defend  your  eonntry 
and  your  King  from  enemies,  whether  foreign  or  domesdo, 
plunge  yomr  bayonets  into  the  bosoms  of  fethers  and  bto- 
thers ;  and  at  once  sacrifice^  at  the  shrine  of  military  despot- 
ism, to  the  unrelenting  orders  of  a  cruel  frctioni  those  feel- 
ings which  you  hdd  in  common  with  the  rest  of  mankind  ? 
Soldiers  1  turn  your  eyes  toward  Spain,  and  there  behold 
the  happy  effects  resulting  from  the  union  of  «o)diers  and 
citiaiens.    Look  to  that  quarter,  and  there  behold  the  yoke 
of  hated  despotism  broke  by  the  unanimous  wish  of  the  peo- 
ple and  the  eoMiery,  happily  accomplished  wicbout  Uood- 
shed  ;  flnd  shall  you,  who  taught  those  soldiers  to  fi^ht  the 
battles  of  liberty,  refuse  to  fight  those  of  your  own  countty  i 
-^Forbid  it.  Heaven  !-^Come  forward  th^  at  once^  and 
tree  your  country  and  your  King  from  the  power  of  thoie 
that  have  hdd  them  too  too  long  in  thraldotti.    Friends  and 
countrymen,  the  eventful  period  is  now  arrived  when  the 
aervices  of  all  will  be  required,  for  the  fotwarding  an  ob- 
ject so  universally  wished^  and  so  absolutely  nectesiary. 
Coose  forward,  then,  and  assist  those  who  have  btegun,  in 
the  completion  of  so  arduous  a  task,  and  sappsrt  the  laud- 
aUe  efibrts  which  we  are  about  to  make^  to  rephtce  to  Brf. 
tons  those  rights  consecrated  to  them  by  Magna  Chart1l>  and 
the  Bill  of  Rights,  and  sweep  from  our  shorte  thut  f5o¥rtip- 
tion  which  has  degraded  us  below  the  dignity  of  man-.  Ow- 
ing to  the  misrepresentations  which  htive  fgont  abrbtal  with 
rqprd  to  our  intentions,  we  think  it  indispensrirfy  neoei- 
aary  to  dedare  inviokble  all  public  and  private  prc^^er^ ; 
and  we  hereby  call  upon  all  Justices  of  the  Peace^  and  all 
othen,  to  iioppress^piUage  and  plunder  of  eveiy  descriptioUt 
and  to  endeavour  to  secure  those  guilty  of  sach  cdfeuces, 
liiat  they  may  receive  that  punishiiient  which  such  tiolaticm 
of  jutieedemandi.  In  the  present  state  of  affldlv,  and  da- 
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ring  the  oontinuation  of  so  momentous  a  struggle^  we  ear- 
nestly request  of  all  to  desist  from  their  labour,  from  and  after 
this  day,  the  1st  of  April,  and  attend  wholly  to  tlic  recovery 
of  their  rights;  and  consider  it  as  the  duty  of  every  man,  not 
,to  recommence  nntil  he  is  in  possession  of  those  rights  which 
distinguishes  the  freeman  from  the  slave ;  viz.  that  of  giving 
consent  to  the  laws  by  which  he  is  to  be  governed.  We 
therefore  recommend  to  the  proprietors  of  public  works, 
and  all  others,  to  stop  the  one,  and  shut  up  the  other,  until 
order  is  restored,  as  we  will  be  accountable  for  no  damages 
which  may  be  sustained,  and  which,  after  this  public  intif 
mation,  they  can  have  no  claim  to.  And  we  hereby  give 
notice  to  all  those  who  shall  be  found  carrying  arms  against 
those  who  intend  to  regenerate  their  country,  and  restore 
its  inhabitants  to  their  native  dignity,  we  shall  consider  them 
as  traitors  to  their  country,  and  enemies  to  their  King,  and 
treat  them  as  such,— By  order  of  the  Committee  of  Organi- 
zation for  forming  a  Provisional  Government.  Glasgow, 
1st  April,  18S0. — Britons !  God,  Justice,  the  wishes  of  all 
good  men  are  with  ys— join  together,  and  make  it  one  cause^ 
and  the  nations  of  the  earth  shall  hail  the  day  when  the 
standard  of  liberty  shall  be  raised  on  its  native  soil.'* 

Ijxrd  Adoocate.'^Here  closes  the  case  for  the  prosecu*- 
tion,  my  Lord. 

'  Mr  t/{^r^.— May  it  please,  your  Lordships,  and  Gentle- 
men of  the  Jury, — I  rise  now,  Gendcmen,  God  knows  with 
anxiety  enough,  to  discharge  what,  however,  I  have  always 
looked  forward  to  as  the  least  anxious  part  of  my  task.  For 
from  the  moment  when  a  sense  of  duty  to  my  profession,  and 
to  the  unfortunate  persons  whose  situation  has  given  them 
a  claim  upon  that  profession ;  and  when  a  sense  of  obe- 
dience to  the  suggestions  of  those  persons  on  the  Bench,  to 
whom,  as  a  professional,  and  as  an  individual  person,  I  owe 
the  highest  respect— -I  say,  Gentlemen,  from  the  first  mo» 

.  ment  that  these  considerations  reluctantly,  and  with  great 
hesitation,  prevailed  with  me  to  venture  on  the  painful  and 
responsible  task,  for  which  all  who  know  the  situation  in 

.  which  I  havebe^n  placed,  are  aware  1  had  so  little  time  to 
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preparci  I  had  considered  that  task  as  attended,  not  cer- 
tainly with  more  pain  than  I  have  experienced,  but  as  likely 
to  involve  me  in  greater  diificulties  and  perplexities  than  I 
have  yet  had  to  encounter.  But  from  the  beginnings  I  was 
comforted  and  nphdd  by  this  reflection,  that  at  the  most 
important  stage  of  the  proceedings,  I  should  at  last  escape 
from  the  labyrinth  of  a  law^  with  which,  though  a  part  of 
the  law  of  our  own  land,  I  may,  without  shame,  say,  my 
acquaintance  was  very  trifling ;  for  almost  a  whole  century 
has  elapsed  without  any  person  having  an  opportunity,  prac- 
tically, to  learn  its  application  in  this  part  of  the  island.  I 
did  trusty  therefore^  that  however  much  I  might  be  baflled 
or  perplexed,  and  perhaps  in  some  degree  exposed,  in 
straggling  with  a  system  of  jurisprudence  so  foreign  to  my 
studies,  one  period  of  the  trial  would  restore  me  to  self-pos. 
session^  and  give  my  client  some  chance  of  benefit  from 
the  assistance  a  person  in  my  profession  could  render  him. 
At  that  period  we  have  at  last  arrived  ;  when,  escaping 
from  all  the  perplexities  of  the  law,  I  have  to  deal  only  with 
the  plain  unsophisticated  sense,  sound  reason,  and  con- 
sciences of  a  Jury  of  my  countrymen,  and  with  the  plain 
evidence  of  facts,  upon  which  I  humbly  conceive  there  can 
be  little  ground  for  dispute. 

Then^  Gentlemen,  I  may  begin  the  short  statement  which 
I  am  in  a  condition  to  submit  to  you,  by  one  comfortable 
remark,  if  the  case  holds  out  any  thing  to  which  that  epithet 
can  be  applied;  and  that  is,  Gentlemen,  that  as  to  what  is 
proven,  and  what  is  not  proven — as  to  what  is  the  state  of 
facts  to  which  your  judg;:2ent  must  be  applied,  and  uponr 
which  your  verdict  must  proceed,  I  scarcely  anticipate  any 
difference  as  likely  to  arise  between  the  opposite  sides  of  the 
bar.  The  whole  question,  I  apprehend,  will  be,  what  is  the 
legal,  and  just,  and  true  import  of  the  facts  that  are  proven  I 
For,  after  the  evidence  which  hais  been  just  now  closed,  I 
really  think  it  would  be  absurd  to  suppose  that  any  doubt 
of  the  existence  of  the  facts  could  remain  in  your  minds.  It 
is  therefore,  Gentlemen,  as  it  appears  to  me,  a  question 
merely  of  the  appreciation  or  application  of  evidence,  and 
therefore  eminently  and  peculiarly  a  question  for  the  consi- 
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deration  and  the  deteraiination  of  a  Jury ;  and  embarran- 
ed,  as  I  have  the  comfort  to  feel  it,  according  to  m;  view  of 
the  case,  wi^h  scarcely  any  portion  of  bgal  or  techmcal  di& 
Sculty. 

But,  Gentlemen,  befiire  proceeding  to  states  in  |i  very  few 
vordsi  what  the  ftcts  are  which  I  thus  hold  to  b^  proven  ; 
^nd  to  submit  to  you  what  are  the  conclupions  which  thosci 
fticts,  in  my  humble  apprehension,  do  warrant;  mid  what 
are  the  conclusions  which  I  shall  take  th^  liber^  of  atatiog 
I  do  not  think  that  they  warrant,  I  think  it  right  to  begin 
by  an  observation,  which,  to  persons  of  your  intelligence 
and  candour,  might,  I  believe,  be  spared.  Gentlemen,  yoi} 
will  understand  that  I  am  not  here  to  justify  the  conduct 
of  the  prisoner  at  the  bar^;— I  am  not  here  to  say,  that  a 
great  deal  has  not  been  proved  against  him,  which  infers 
blame  of  a  very  weighty  and  aggravated  description — I  an| 
not  even  here  to  pretend  that  crimes  of  a  heinous  nature  have 
not  been  sufficiently  established  against  him.  The  question  of 
his  guilt  or  innocence,  generaUjf,  is  not  the  question  that  yon 
^re  now  to  try — It  is  by  no  means  necessary  for  that  verdict, 
which  I  trust  you  will  ultimately  find  yourselves  at  liberty  to 
return,  that  you  should  think  well  of  his  conduct,  or  even 
that  you  should  think  that  it  is  not  deserving  of  the  highest 
reprobation  and  censure.  The  question  you  have  ta  |ry, 
Gentlemen,  is  a  far  narrower  and  mor^  precise  question  • 
and  is  merely,  whether  there  has  been  sufficient  legale  con^ 
vincing,  and  clear  evidence,  to  force  you  upon  your  oath% 
in  spite  of  the  presumption  for  innocence  that  is  establish* 
ed  in  every  system  of  law — ^in  spite  of  the  pleadings  of  mer* 
cy,  which  it  is  no  less  your  duty  to  listen  to^  tlian  to  do.  jus- 
tice— I  say.  Gentlemen,  the  question  is,  whether  you  have 
evidence  sufficient,  in  spite  of  these  considerations,  to  cquit 
pel  you  to  say,  that  there  is  no  doubt  that  the  prisoner  bas 
committed  the  specific  and  aggravated  offence  of  High 
Treason* 

Gentlemen,  great  care  has  been  taken,  and  very  laudable 
pains  have  been  bestowed,  from  a  very  early  period  of  the 
history  of  that  country  from  which  this  branch  of  our  law 
(for  It  is  our  law)  )ias,  at  a  period  comparatively  lat^  beeo 
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High  Treason.  Perhaps  it  is  owing  to  the  novelty  of  the  sub* 
ject  to  roy  understanding,  and  to  prejudices  (though  I  can 
scarcely  allow  it  to  be  prejudices,)  imbibed  from  the  study  of  a 
jurisprudence  of  a  different  character,  that  I  cannot  say,  for 
one,  that  those  endeavours  have  been  extremely  successful 
For  however  much  this  has  been  held  out  as  a  desirable  ob« 
ject,  and  however  much  the  eulogists  of  the  law  of  England 
are  in  the  habit  of  asserting  that  it  has  been  fully  attained-* 
I  must  say,  looking  into  the  books  of  the  law  of  England  on 
other  crimes,  or  of  proceedings  as  to  such  crimes  in  any  other 
country,  J  am  not  aware  of  any  questions  of  such  diffioulty 
as  still  adheres  to  the  definition  of  some  species  and  some 
kinds  of  Treason,  according  to  the  law  of  England,  in  its  last 
state  of  perfection.   But,  Gentlemen,  fortunately  for  us  all, 
this  is  admitted  to  be  a  case  that  does  not  fall  under  that  de« 
scription.    It  was  stated  to  you  in  the  luminous,  temperate^ 
and  reasonable  opening  which  you  heard  on  the  part  of  the 
prosecution,  from  the  learned  Lord  Advocate— *that  this, 
in  his  view,  did  not  rank  among  those  cases  of  alleged  tree* 
sonable  practices,  as  to  the  proof,  or,  at  all  events,  as  to  the 
definition  of  which,  any  nice  questions  could  be  raised,  or 
any  reference  to  debateable  authority  required ;  and  in  that 
I  entirely  concur.    Gentlemen,  I  do  not  think  it  at  all  ne* 
cessary  to  trouble  you  with  any  remarks  upon  that  exten- 
sion, which,  something  I  think  contrary  to  professions  held 
oat  in  the  law  itself,  has  been  given  to  the  first  article  of 
charge  against  this  person.     The  leading  treason,  which  is 
that  to  which  I  allude,  is  that  of  Compassing  the  Death  of 
the  Sovereign— the  definition  is  plain*    From  the  most 
ancient  times,  it  has  been  held,  that  without  an  attempt,  in 
proximo^  to  take  the  life  of  that  eminent  and  necessary 
Personage,  there  was  no  treason  ;  but  any  steps  clearly 
and  unequivocally  tending  to  that  calamitous  result,  and 
indicating^  not  merely  the  existence  of  such  a  wish  or  inten-* 
tion,  but  a  resoktion  and  purpose  to  carry  it  into  effect,  has, 
in  all  time,  been  held  sufficient  to  constitute  the  offence  of 
Treason*    It  is  not  necessary  that  the  life  or  person  of  the 
Sovei«^  should  be  actually  assailed,  to  render  a  person  lift- 
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ble  for  intending  or  plotting  the  death  of  the  King :  and 
though  the  principle  has  been  carried  Bonething  farther 
than  I  think  it  would  be  easy  to  justify^  it  fortunately  is 
not  necessary  here  to  go  into  these,  which  I  cannot  help 
calling,  and  which  the  learned  prosecutor  himself  could  not 
help  calling,  constructive  extensions ;  liecausCf  in  this  case, 
it  appears  to  me  that  the  whole  facts  of  this  case  come  much 
more  appropriately  under  the  charge  of  Lev)ung  War  against 
the  King  in  his  realm,  than  that  of  intending  or  plotting  to 
the  destruction  of  his  life^  directly  or  indirectly  i  at  the  same 
time,  that  I  unequivocally  admit,  that  a  conspiracy  or  deter- 
mination to  levy  war  against  the  King,  when  that  is  madeont, 
not  in  the  constructive  way  in  which  it  sometimes  is,  by  har- 
bouring designs  of  forcibly  eflPecting  general  changes  in  cer- 
tain institutions  under  the  King's  authority;  but  when  it  is 
directed  to  an  actual  change  in  the  government,  and  to  the 
conduct  of  that  supreme  magistrate,  without  whose  co-ope- 
ration the  government  cannot  be  altered,  and  who,  there- 
fore, must  be  compelled  to  give  an  acquiescence  by  force,  or 
must  be  removed  from  a  situation  of  giving  resistance  to  the 
schem  ;— acts  indicating  an  intention  to  levy  war  in  that 
way,  have  been  held,  and  I  do  not  object  to  the  construction, 
as  amounting  to  sufficient  evidence,  or  overt  acts,  of  a  pur- 
pose to  destroy  the  King's  life ;  and,  therefore,  they  were, 
antecedent  to  a  late  statute,  which  has  erected  them  into  sob. 
stantive  treasons,  considered  as  sufficient  evidence  of  the 
guilty  object  ofaiming  at  the  life  of  the  King:  But  from 
the  evidence  laid  before  you,  and  from  the  view  that  from 
the  preliminary  statement  we  know  is  taken  on  the  other 
side  of  that  evidence,  it  is  plain,  that  the  case  here  is  not 
entangled  in  such  difficulties;  for  the  charge  is  not  only  of 
war  being  determined  on  for  such  a  purpose,  but  it  is 
brought  to  the  highest  state  of  evidence,  by  the  actual 
commencement  of  hostility  waged,  and  war  carried  on ; 
and  his  Lordship  did  us  no  more  than  justice  in  saying,  he 
did  not  anticipate  any  contradiction  or  dispute  upon  that 
proposition,  that  the  actual  levying  and  waging  war  within 
the  realm,  for  the  purpose  of  compelling  a  change  in  the  ad- 
ministration of  the  laws  and  government^  by  force  and  via- 
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lence ;  or  by  micb  forces  and  violence,  of  subverting  the 
goTemmait  altc^ether,  and  establishing  some  other  on 
its  rains,  would  be  a  substantive  treason,  and  must  com* 
pel  you  to  find  the  person  against  whom  such  acts  were  pro- 
ved, goilty  of  that  high  and  fatal  crime.  I  therefore  feel  very 
much  at  home  as  to  the  nature  of  the  charge,  and  what  is 
required  to  make  it  out. 

Gentlemen,  this  case  loses  all  the  perplexities  from  which 
you  and  I  might  have  suffered  under  some  aspects  of  such 
a  charge^  and  some  attempts  to  prove  it.  As  it  stands,  it 
results  io  an  ordinary  case  for  a  Jury,  that  of  the  sufficiency 
o^  and  the  import  of  the  evidence,  to  prove  a  very  plain  pro- 
posiuon  ;  that  proposition  being,  that  there  is  evidence  here^ 
to  instruct,  against  all  presumptions  to  the  contrary,  that  this 
individual  did  not  only  intend  and  conspire,  but  did  actual- 
ly carry  this  intention  into  execution,  by  arming  himself, 
and  carrying  on  war  against  the  constituted  authorities  and 
r^ular  troops  of  the  King,  for  the  purpose  of  subverting 
the  constitution^  or  compcMng  the  Sovereign  to  change  his 
measures  and  government. 

Now,  Gentlemen,  there  are  two  branches  in  this  proposi- 
tion ;  the  one  is,  the  naked  question  of  fact,  as  to  which, 
you  will  be  prepared  to  hear  me  repeat,  that  I  think  no 
doubt  exists ;  and  by  affecting  any  doubt  as  to  which,  I  feel  I 
should  deprive  myself  of  the  credit  which  I  hope  to  maintain 
with  you.  I  admit  therefore,  that  my  client  was  armed  with 
other  persons— that  being  so  armed,  he  was  present  at,  and 
engaged,  both  constructively  and  actively,  in  a  skirmish  with 
the  lawful  forces  in  the  pay  of  the  King,  acting,  I  have  no 
doubt,  in  what  they  considered,  and  what  probably  was, 
their  duty. 

Gentlemen,  I  rather  take  up  the  evidence  at  this  point, 
which  is  near  the  end  of  the  transaction,  historically  or  chro^ 
nologically  speaking,  than  at  the  other  extreme,  and  remo- 
ved from  it  by  a  long  and  g.eat  interval  of  time;  because  I 
am  aware,  from  what  one  has  heard  abroad,  and  which,  in 
common  with  that  public  from  whiclh  you  are  taken,  you 
mutt  have  experienced,  of  the  startling  effect  of  what,  with 
any  but  jurors,  I  would  call  the  prepossessing  fact,  which 
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iras  proved  to-di|y,  wliich  was  known  a]l<»ver  Ihe^oiMMiy, 

ever  since  it  was  first  noised  and  br4iitGd  about  in  ibe  laodL 
Gentlemen,  it  may  be  necessary,  after  haviiig  made  this 
admissioui  to  state  to  you,  not  on  any  subtlety  of  the  law  of 
treason— not  on  any  technical  and  lawyer-like  distinction^ 
which  will  appear  at  all  strange  or  difficult  ibr  you  to  &!• 
low,  but  on  principles  which  aiust  be  convincing  and  aatiK- 
fiictory  to  your  minds,  though  they  may  not  iMve  occurred 
to  you  before  your  present  duty  required  you  to  attend  to 
auch  considerations,  in  the  way  I  see  you  are  now  attending 
to  them— that  an  attack  may  be  made  upon  the  lorces  of 
the  King,  by  an  armed  band  of  his  other  subjects,  and  the 
blood  of  both  may  be  shed  in  a  field  of  unnatural  battle^  and 
yet  no  Treason  may  be  committed ;  and  the  proof  of  that 
fact  may  even  be  no  material  ingredient  of  the  treason  tliat  is 
here  charged,  and  the  treason  which  is  alone  suflkieot  to 
support  the  charge  against  the  prisoner.  The  charge  against 
the  prisoner,  and  what  was  necessary  to  make  a  valid  chai^ 
of  treason  against  him,  is,  that  he  was  engaged  in  actual 
hostility  with  the  forces  of  his  Sovereign,  for  the  purfoUf 
and  mth  the  intention^  of  compellifig  that  Sovereign,  by 
force  of  arms,  to  change  his  laws  and  government,  or  for 
the  purpose  of  subverting  the  government  altogether;  lea- 
vings or  not  leaving,  the  royalty,  for  the  purpose  of  some 
fantastical  and  new  usurpation,  to  be  erected  upon  the 
bloody  ruins  of  the  former  fabric.    That,  Gentlemen,  and 
nothing  else,  is  the  charge ;  and  that,  and  nothing  eke  than 
that,  must  be  proved,  before  we  are  in  a  condition  to  consi- 
der this  person  in  danger  of  a  verdict  from  you,  finding  him 
guilty  of  the  charge  now  exhibited  against  him* 

Gentlemeir,  the  subjects  of  this  realm  may  commit  a  vari- 
ety of  offences,  of  a  more  aggravated,  or  a  more  venial  na- 
ture, indicated  or  consummated,  all  of  them,  by  hostility 
against  the  King's  forces,  and  by  shedding  their  blood ;  and 
none  of  those  ofiences  can,  by  possibility,  be  ranked  in  the 
class  of  Treasons  at  all.  There  may  be  in  the  mind  of  a  man, 
or  any  number  of  nlen,  or  at  least  of  any  moderate  num- 
ber of  men,  a  great  hostility  to  a  particular  body  of  tfae 
King's  troops,  or  perhaps  to  the  whole  array  of  the  olililB* 
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vf,  from  opinioDSy  from  gruiiges,  from  real  or  imagined 
wroDgs  or  lojariesy  sustained  at  their  hanch*— They  may 
be  assaoltfid  in  revenge — persons  may  have  been  detected  ia 
crimes^  and  led  to  justice — arma  may  have  been  found  ia 
tleir  honsea,  and  confiscated,  and  themselves  convicted  and 
punisbed  by  military  kw,  or  military  despotism ;  on  that 
account^  tbey  may  attack  those  who  wear  the  same  uniform 
as  ibose  who  detected  them,— out  oFrevenge,  and  be  guilty  of 
great  crimesi  undoubtedly, — ^but  not  of  the  crime  of  Treason. 
Such  instances' occur  every  day ;  bands  of  men  engaged  in 
pretty  extensive  combinations^  for  the  furtherance  of  unlaw- 
iol  objecta  that  are  pretty  widely  pursued,  in  a  neighbouring 
country*  In  Ireland,  and  in  this  country  formerly,  and  not 
loog  ago,  there  were  encounters  between  die  King's  forces  and 
persons  esigaged  in  Smi^ling;  they  have  been  familiar  and 
comnoB^  and  much  blood  has  been  shed  in  these  occur- 
rences.  Aggravated  crimes  they  are,  when  it  comes  to 
iiangbtery  and  great  crimes  when  there  is  no  slaughter;  but 
not  approaching  to  the  verge  of  Treason.  Other  cases  occur 
familiarly ;  if  persons  have  committed  felony,  and  are  flying 
from  justice^  if  their  numbers  are  great,  the  aid  of  the  milU 
isry  is  called  in,  in  support  of  the  power  of  the  law,  and  if 
those  persons  resist  the  military  and  civil  power  united,  they 
commit  great  crimes  in  so  doing— crimes  fit  to  be  punished, 
and' regularly  so,  by  the  application  oFthe  proper  laws ;  but 
aevcr  imogined  to  approach  to  Treason,  which  yet,  we  are  apt 
to  held,  ia  sufficiently  proved,  when  an  attack  of  the  King'a 
forces  is  proved. 

(Sentlemen,  I  have  stated  to  you  what  I  think  you  must 
DOW  be  convinced  of,  that  the  evidence  of  an  actual  skirmish 
between  any  set  of  armed  individuals  and  a  body  of  the  king's 
fenceS)  aeting  in  the  discharge  of  their  duty,  is  not  of  itself 
evidence  of  atreasonable  purpose;  because  it  may  exist,  and, 
1  beKeve,  in  (he  far  greater  number  of  instances  in  which  it 
has  occurred  in  this  country,  it  has  existed,  where  there  is 
act  the  least  shadow  of  pretext  for  imputmg  that  greatest 
of  all  Crimea  to  the  persons.  I  believe  no  case  is  so  common 
as  that  of  peraons  who  have  been  engaged  in  criminal  prac* 
tioes^  and  are  flying  from  justice,  before  trial,  or  who  have 
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escttpcd  from  justioe,  and  for  whose  appnhmAm  miSUaj 
power  is  properly  and  generally  employedi  the  resistance  of 
tliose  persons  to  the  military^  acting  in  aid  of,  and  along  with, 
the  civil  authorities,  is  not  in  itself  a  crime  at  all  akin  to  the 
crime  of  Treason,  but  ranks  under  a  category  of  its  own.  If 
homicide  follows,  that  is  a  circumstance  of  aggravation; 
but- brings  it  no  nearer  to  Treason  than  it  was  before. 
And  therefore  I  may  say,  that  whatever  the  oiher  parts  of 
the  evidence  may  ultimately  force  you  to  think  was  the  true 
character  of  what  took  place  at  Bonn3Fmuir,  the  proof  of 
what  did  take  place  there,  taken  by  itself^  is  by  no  means  suC- 
ficient  toentitleyoueven  to  suspect  theprisonerof  High  Trea- 
son. Because,  I  need  not  observe  to  you,  that,  whenever  an 
act  is  at  all  of  an  equivocal  or  doubtful  character,  it  is  the 
duty  of  a  Jury  to  hold,  and  it  is  the  presumption  of  law, 
that  the  guilt  belongs  to  the  least  aggravated  view  of  the 
case  ;  and,  therefore,  actual  conflict  with  the  forces  of  the 
King,  although  by  armed  men,  and  obstinately  and  desperate- 
ly pursued,  is  not  even  prima  Jade  evidence,  or  presumption 
of  a  Treasonable  intention :  and  if  nothing  else  is  proved,  is 
not  the  least  ground  for  a  charge  of  that  kind  against  the 
party,  and  ought  to  be  referred  to  the  more  common  occa- 
sion for  such  a  lamentable  occurrence.  In  order,  there* 
fore,  to  make  out  this  crime  at  all,  there  must  be  evidence^ 
either  by  antecedent,  or  by  subsequent  acts,  of  that  Treason^ 
able  purpose  which  is  the  result  of  the  guilty  and  by  which, 
if  established  by  acts  properly  distinguished  as  overt  acts, 
the  guilt  would  be  complete  without  the  actual  striking,  and 
without  the  actual  conflict.  That,  no  doubt,  would  afford 
an  overt  act,  which  would  receive  an  unequivocal  character 
from  the  proof  of  the  purpose  and  intention.  But  so  far 
from  holding  this  transaction  at  Bonnymuir,  which  is  qua- 
lified to  strike  the  imagination  or  the  feelings  of  the  public 
at  large,  I  say,  so  far  from  its  being  sufficient  proof  of  a 
Treason,  I  do  maintain,  that  the  crime  must  be  proved  in 
your  estimation,  be/bre  you  are  entitled  to  consider  what 
took  place  there  as  any  material  article  of  charge  against  the. 
prisoner  at  all;  and,  therefore,  so  far  from  its  being  a  sepa- 
rate act  of  Treason  in  him,  it  is  one  you  need  not  look  to 
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10  order  to  prove  the  Treason ;  because  the  treasonable 
purpose  must  be  sufficiently  made  out  by  other  circum- 
stances before  you  are  entitled  to  give  to  that  aiFair  the  cha«« 
racter  of  a  treasonable  assault,  or  a  waging  of  war ;  and  if  it 
be  proved  only  as  a  crime  which  admits  of  a  distinct  nature 
as  to  punishment  or  guilt,  it  is  then  an  indifferent  matter 
to  the  guilt  or  innocence  upon  this  issue  of  the  prisoner  now 
before  you :  And  therefore,  Gentlemen,  not  only  the  most 
material  part,  bijtt,  in  my  view  of  the  matter,  the  urAofeof  the 
case  tarns  upon  the  other  circumstances  put  in  evidence,  and 
upon  the  question,  whether  those  do  afford  sufficient  oon«* 
vincing  proof  that  that  armament,  that  that  meeting  with 
armed  men  which  I  admit  to  be  proved,  that  that  use  of  the 
weapons  which  I  admit  to  be  used,  was  assumed  or  persisted 
in  with  a  treasonable pui-posey^^xYtat  is,  with  a  purpose  by  force 
and  violence  to  compel  an  alteration  in  the  measures  of  go^ 
vernment,  or  to  subvert  the  government  enlircly;  therefore  it 
is  to  this  branch  of  the  question,  and  to  this  question  only^ 
that  we  must  address  ourselves,  and  with  this  view,  almost 
exclusively,  that  you  will  now  be  pleased  to  take  into  consi* 
deration  the  evidence. 

And  here.  Gentlemen,  although -for  your  information  i£ 
cannot  be  necessary  to  state  it,  it  is  necessary  that  I  should 
mention  as  a  material  basis  of  the  views  of  argument  I 
humbly  propose  to  submit  to  you,  that  it  is  a  fact  too  noto- 
rious to  require  any  proof,  and  too  lamentable  to  escape  tlie 
recollection  of  any  one,  that  for  a  long  course  of  time  ante- 
rior to  the  melancholy  transaction  which  has  this  day  been 
put  in  evidence  before  you,  that  class  of  the  community  to 
which  the  prisoner  at  the  bar  and  his  associates  confessedly 
belong,  have  been  subject  to  great  suiTcrings  and  privations. 
I  believe  I  may  also  say,  that  it  is  matter  of  equal  notoriety, 
that  those  sufferings  were,  for  a  long  course  of  time,  al- 
though, unfortunately,  not  to  the  end,  borne  by  that  class 
of  persons;  not  only  generally,  but,  I  may  say,  universally, 
with  unexampled  patience ;  and  that  it  is  a  lamentable  fea- 
ture of  this,  and  of  many  other  cases  of  a  similar,  and  of  a 
difierent  description,  with  which  the  courts  of  criminal  juris* 
prudence  in  this  country  have  lately  been,  and  are  still  throng- 
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ed,  that  the  resalt  of  Uiat  bng  period  of  suffering  has  not  in 
Ihe  end  been  equally  honourable  to  the  character  of  those  who 
were  subject  to  it,  as  at  the  first  there  seemed  good  reason 
to  expect  it  might  be.  Gentlemen^  I  am  sure  you  will  not 
•uqpect  me  of  stating  this  to  you  as  any  species  of  defence^ 
or  apology  for  crimes  like  this  now  charged  against  this 
prisoner,  if  they  are  proved  ;  or  for  any  other  species  of 
crime  that  is  actually  committed—- guiltilyi  utidoubtedIy» 
although  under  the  influence  of  such  painful  and  deplo- 
rable circumstances*  Undoubtedly)  Gentlemen^  althoogh 
a  man  be  driven  to  steal  by  excess  of  poverty,  it  is  not  the 
less  theft ;  and  if  the  poverty  is  general,  perhaps  it  is  only  the 
more  necessary  that  the  vengeance  of  the  law  should  be  let 
loose  against  his  thieving ;  and  if  you  should  be  satisfied, 
as  we  must  all  in  general  and  in  a  large  view  be  satisfied^ 
whatever  we  may  think  of  any  particular  case,  that  much  of 
disaffection^  much  of  sedition,  much  of  disorder  and  aliena- 
tion from  their  duty  and  allegiance^  has  unfortunately  cha* 
racterized  the  times  that  lie  but  little  behind  us,  though 
much  of  it  must  be  referred,  and  ought  in  charity  to  be 
attributed,  not  to  any  sudden  depravation,  but  to  the  ope- 
]!«tion  of  circumstancea  of  an  intolerably  grievous  nature ; 
yet  no  lawyer,  and  no  man,  can  say,  thatt  is  any  reason  why 
those  crimes  should  not  be  pursued,  and  why  additional 
severity  ought  not  to  be  employed  to  counteract  the  incite* 
ments  and  tendencies  to  guilt  that  arise  naturally  under 
such  circumstances.  And  nothing  can  be  more  abhorrent 
to  my  thoughto  than  to  say,  that  that  is  any  ground  for  a 
Jury  not  to  apply  the  law,  or  for  those  who  administer  the 
law  not  to  give  effect  to  its  vengeance,  to  repress  crime  in 
the  season  when  the  example  is  most  likely  to  be  contagious. 
Gentlemen,  I  do  not  state  it  either  for  that  purpose,  or  for 
the  vain  end  of  disclaiming  that  purpose ;  but  I  think  rele- 
vttndy,  and  in  a  view  that  is  entitled  to  your  serious  atten- 
tion, as  bearing  on  thitf  case^  as  affording  the  more  likely,  and 
more  merciful  ai^  humane  interpretation  of  acts,  that  would 
otherwise  receive  a  severer  construction.  For  i^  in  such  a 
period,  crimes  not  defensible  are  likely  to  be  committed, 
all  these  acts  of  resisUnce  of  the  military  power  are  mow 
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likely  to  occnr ;  and  when  they  do  occur,  great  care  should 
be  taken  to  ascertain  whether  they  are  Treason,  or  ofTenoes 
of  a  difierent  nature  from  Treason ;  and  we  all  know,  that 
during  the  distress  that  has  prevailed,  there  was  a  plentiful 
and  lamentable  harvest  of  such  ofiences,  totally  distinguish- 
able from  Treason,  but  leading  to  the  same  acts  of  resistance 
to  the  police  and  the  regular  order  and  general  force  of  the 
I'lw  in  this  country,  which  may  in  some  cases  indicate  a 
treasonable  purpose.  We  know,  that  the  distresses  in  Glas- 
gow indicated  themselves  first  by  that  which  continued  to 
the  last,  I  believe  their  fundamental  and  general  cause, — I 
mean  by  a  Combiuation  of  workmen  for  an  increase  of  their 
wages.  That  is  an  offence  punishable,  and  recently  punish- 
ed, by  the  -criminal  law  of  this  country,  in  transactions  in 
which  a  great  part  of  the  individuals  now  arraigned  here 
were  directly  engaged,  or  indirectly  concerned.  After  a  time» 
the  discontent,  the  mutinous  and  combining  spirit  that  ori- 
ginated as  a  mere  disorder  in  trade,and  partook  of  a  far  milder 
and  less  aggravated  character  than  belongs  to  any  public 
offence  against  the  state,  and  had  in  the  beginning  nothing 
in  it  of  a  political  ofience  at  all,  undoubtedly  received  addi- 
tional violence  by  imbibing  some  portions  of  political  ani- 
mosity. Then  another  offence  came  to  be  combined  with 
these  dispositions,  and,  Gentlemen,  the  crime  of  Sedition 
reared  its  head  in  this  formerly  loyal  and  tranquil  land. 

Gentlemen,  the  records  of  our  criminal  Courts,  events 
that  every  man  has  heard  of  in  every  corner,  have  taught 
us  how  many  prosecutions,  how  many  arrests,  how  many 
alarms,  were  propagated  by  Seditious  assemblies,  seditious 
discourses,  seditious  libels  and  publications;  and,  Gentle- 
men, nothing  was  more  natural,  after  these  assemblies,  these 
tamultuous  meetings  had  become  common,  than  that  they 
should  lead  further  to  the  commission  of  that  which  hungry 
ranltitudes  are  so  apt  to  run  into,  pillage  and  plunder,  and 
indiscriminate  attack  on  private  property.  Now,  Gentle- 
men, it  is  in  this  state  of  things  that  you  are  called  on  to 
find  that  certain  persons,  who  went  armed  about  the  coun- 
try, and  resisted  an  attempt  to  arrest  and  make  prisoners  of 
themi  must  necessarily,  and  in  consequence  of  that  act,  be 
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held  to  have  been  so  raised,  and  so  armed,  and  so  inarching, 
not  for  the  purpose  of  defending  themselves  from  bcin^ 
brought  to  justice  for  any  of  the  minor  oflcnces  to  which  I 
have  alluded,  not  to  protect  themselves  in  the  continued  ca- 
reer of  committing  those  offences,  but  for  the  purpose  of  wa- 
ging War  against  the  Government  of  the  country,  and  arm- 
ing themselves  to  subvert  the  Constitution  of  iUe  country. 
Gentlemen,  I  say  in  such  circumstances  a  general  view  of  tlie 
case  would  lead  to  the  more  merciful,  as  well  as  by  far  the 
more  likely  and  probable  conclusion ;  and  that,  when  so 
many  other  more  natural  and  more  feasible  purposes  of 
such  arming  can  be  pointed  out  in  the  circumstances  which 
confessedly  belong  to  the  persons  accubcd,  it  will  require 
clear  and  precise  evidence  to  satisfy  you  that  this  conduct 
must  be  connected  with  a  Treasonable  purpose,  and  cannot 
be  accounted  for  by  any  other  circumstances  of  probability^ 
such  as  are  suggested  by  the  real  circumstances  in  proof. 

Now,  Gentlemen,  with  a  view  to  the  evidence  in  paiticu- 
lar,  of  which  I  think  this  is  the  general  description,  let  us 
consider  to  what  it  amounts.  There  has  beeu  reference 
made  to  a  hand-bill,  of  a  very  abominable  description ;  and 
as  to  which  1  cannot  siiy  that  I  feel  myself  called  upon  to 
dissent  from  the  epithet  that  was  applied  to  it  on  the  part  of 
the  prosecution-— I  think  it  was  a  Treasonable  hand-bill.  Al- 
lusion has  also  been  made  to  meetings  of  persons  called  Ra- 
dicals; and  allusion  has  been  made  to  expressions  said  to 
have  been  used  by  others,  in  the  hearing  of  the  prisoner,  of 
a  purpose  or  desire  to  obtain  what  they  called  their  rights : 
and  these  thinge,  as  they  have  beeu  said  to  be  brought  home 
to  the  prisoner^  with  some  others,  seem  to  be  relied  upoa  as 
sufficient  proof  that  these  suspicious,  these  illegal^  these  cri* 
niiual  acts,  which  I  admit  are  proved  against  him,  must  ne- 
ce&barily  not  only  have  been  illegal  and  criminal,  but  also 
'IVcasonable ;  and  that  there  is  evidence  sufficient  to  force  on 
a  Jury,  bound  to  presume  every  thing  for  the  prisoner,  the 
irresistible  conviction  of  his  guilt--and  absolutely  to  exclude 
us  from  putting  any  other  interpretation  on  his  conduct  than 
that  he  was  armed  for  the  purpose  of  employing  his  arms  to 
compel  a  change  in  the  conslitutiou,  or  to  effect  a  subver- 
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sion  of  the  government  and  the  regular  establishments  of 
the  country. 

Oentlcmen,  if  that  hand-'bill  had  been  brought  home  to 
the  prisoner  at  the  bar,  as  a  person  concerned  in  its  concoc^ 
lion — if  any  evidence  had  been  laid  before  you  that  he  had 
been  a  party,  or  a  member  of  a  committee  for  organizing 
a  provisional  govemment-^f  any  expression  or  speech  had 
fallen  from  hitn^  deliberately  uttered,  advisedly  and  repeat-* 
ediy  uttered— 'for  I  think  it  would  require  that— approving 
the  tenor  of  that  publication,  with  evidence  that  he  undcr^ 
stood  the  tenor  of  it  when  he  did  so  approve  of  it, — ^why,  Oen-p 
tlemen,  I  must  confess  that  I  should  tremble  for  his  fate ;  and 
in  spite  of  my  reliance  on  the  mercy  with  which  your  justice 
would  be  tempered,  I  should  scarcely  dare  to  lift  my  eyes  to 
ask  what  your  justice  might  have  been  called  upon  to  pro* 
nounce.  But,  Gentlemen,  is  that  the  case  here  ?-^Is  there 
any  evidence,  in  the  first  place,  such  as,  I  confess,  I  ex- 
pected, and  I  think  was  prepared  to  rebut— Is  there  any 
evidence  that  this  individual  had,  for  any  course  of  preceding 
time,  been  engaged  as  an  active  reformer,  or  a  meddler  in 
politics  at  all? — Has  it  been  proved  that  he  was  the  hearer 
or  maker  of  speeches  at  any  radical  meeting,  or  a  zealot  foC 
annual  parliaments  and  suffrage  by  ballot^  or  any  other  re^ 
form  ? —  Has  the  prosecutor  thought  fit  to  go  back  so  far  as 
to  satisfy  you  that,  upon  whatever  motives  he  acted  during 
these  four  days,  those  motives  were  even  deliberately  con- 
sidered, or  formed  any  part  of  his  settled  opinions,  or  the 
rule  of  his  habitual  concluct  ?— Does  he  select  his  first  victim 
on  account  of  the  aggravated  and  peculiar  and  prominent 
features  of  his  offence,  and  yet  is  he  unable  to  shew  that  he 
belonged  to  that  class  of  persons  with  whom,  undoubtedly, 
the  greatest  and  most  unexpiable  guilt  must  rest,  by  whose 
machinations,  by  whose  stimulating  poisons,  the  mass  of  the 
ignorant  population  has  been  infected?  Here  there  is  no  foun- 
dation laid  for  the  belief  of  a  treasonable  purpose ;  for  that, 
like  all  other  fixed  purposes  for  which  persons  are  to  be  re- 
sponsible with  their  lives,  ought  to  be  shewn  not  to  be  aban- 
doned after  a  few  days,  but  that  the  mischief  was  ripe  in  the 
country  for  years  before ;  but  there  is  no  attempt  to  trace  this 
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man  back  one  step  beyond  the  brief  period  during  which  his 
conduct  has  been  put  in  evidence  before  you  to-day* 

But,  I  say,  while  you  are  bound  to  free  the  prisoner)  from 
the  utter  want  of  evidence  on  the  point  of  all  participation 
in  these  plots  and  conspiracies,  and  these  conunittees,  and 
meetings,  and  associations,  from  which  this  pernicious  and 
detestable  hand-bill  originally  emanated,  I  admit,  if  you 
could  fasten  on  him  the  adoption  of  that  hand-bill  as  his 
creed,  with  evidence  of  his  understanding  it,  however  much 
it  might  be  regretted  that  punishment  could  not  find  its  way 
to  the  most  guQty,  it  would  be  impossible  to  say  sufficient 
had  not  been  proved  against  this  party.  But  how  do  we 
stand  as  to  this  ?  Their  Lordships  have  found  that  it  is  so 
proved  in  the  circumstances  of  the  case^  as  that  it  may  and 
ought  to  be  read  to  you ;  and  of  course  you  must  take  it  as 
a  part  of  the  evidence  laid  b^ore  you ;  yet  their  Lordships 
neither  have,  nor  can  be  imagined  to  have  found,  anything 
more.  They  have  not  found  that  that  hand-bill  is  a  paper, 
for  the  contents  of  which  my  client  is  responsible ;  they  have 
not  found  that  there  is  any  evidence  by  which  his  approba- 
tion of  it  is  sealed ;  indeed,  it  does  not  belong  to  the  Court 
so  to  find — it  belongs  to  You,  and  you  only,  to  find  that; 
and  their  Lordships  never  intended  to  prejudice  thatques- 
tion.  Now,  Gentleuien,  what  is  the  evidence? — I  am  un« 
willing  to  resume  any  part^  of  the  discussion,  which  you 
heard  lately  laid  before  the  Court,  or  to  ask  you  to  form  a 
different  opinion  upon  any  of  the  points  upon  which  the  opi- 
nion of  their  Lordships  has  been  delivered  to  you ;  and, 
therefore,  I  shall  not  enter  into  the  question  of  how  far 
there  is  sufficient  evidence  to  satisfy  you  that  the  two  band* 
bills,  with  which  it  is  said  that  the  prisoner  at  the  bar  has  been 
connected,  were  actually  of  the  tenor  of  the  documents  upon 
the  table,  which  have  been  sent  to  you  as  evidence;  but  I  do 
submit  to  you,  in  one  word,  that  neither  of  them  are  suffi- 
ciently proved  for  you  to  proceed  upon.  That  is  an  esta- 
blished fact,  in  proceeding  to  consider  the  import  of  the 
evidence  laid  before  you,  though  I  am  bound  to  bow  to 
the  decision  which  has  been  formed,  that  they  have  been 
so  far  proved  as  to  entitle  you  to  form  the  conclusion  which 
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Bhall  appear  to  you  to  be  deducible  from  them ;  I  say,  there 
is  no  legal  oTidence  that  the  hand-bill  now  produced  by  Mr 
Hardie  waa  of  the  «une  identical  tenor  with  the  hand-bill 
of  which  a  copy  was  seen  by  him ;  it  is  not  proved  to  be  of 
the  same  tenor  as  that  the  prisoner  was  foond  hearing  read 
to  him :  you  are  the  judges  of  that.  I  may  admit,  as  a  rule 
of  kw,  that  though  it  is  sufficiently  proved  to  send  it  to  a 
Jnry,  it  is  not  su£5cient]y  proved  to  entitle  a  person  to  say, 
from  recollection,  that  it  is  an  exaet  copy  of  that  paper, 
which  abne  can  affiK:t  the  prisoner.  Tlie  only  paper  which 
can  at  all  touch  the  prisoner,  is  thiit  which  he  is  proved  to 
have  personally  heard  read.  Now  the  contents  of  that  paper 
are  not  in  evidence  before  you,  nor  any  copy  compared  with 
it,  of  the  identity  of  that  paper  with  others.  I  submit,  in  a 
court  of  criminal  justice,  you  cannot  hold  identity  to  beestli- 
blished  by  the  circumstance  that  it  struck  the  witness  as  being 
the  same.  That  is  not  legal  evidence  of  identity;  and  you 
cannot  take  it  upon  you  to  touch  the  life  of  a  feUow-creature^ 
i^n  grounds  so  precarious. 

Then,  again,  what  is  the  fact  with  r^ard  to  this  hand- 
bill? Why,  Hardie^  the  prisoner  at  the  bar,  is  proved,  I 
think  sufficiently  proved,  to  have  heard  a  part  of  it  read-^ 
bat  only  a  part  of  it;  and  unquestionably  there  is  not  the 
least  evidence  that  he  heard  the  part  that  followed  that  to 
which  the  witness  spoke^  and  necessarily  confined  his  de- 
pontion, — or  that  he  either  himself  read,  or  heard  the  subse* 
qnent  part  read  at  all.  But  supposing  it  were  ever  so  clear 
that  he  had  heard  it  read  four  times  over  from  beginning 
to  end,  deliberately  and  distinctly,  is  it  possible  to  maintain, 
that  hearing  a  seditions  paper  read,  or  reading  a  seditious 
paper  in  the  public  streets,  where  all  passers  by  must  read 
it,  is  enough  to  involve  the  party  who  reads  it  in  a  seditious 
approbation  of  its  contents  ?  You,  and  thousands  of  loyal 
subjects,  may  have  read  it  under  the  same  circumstances. 
His  reading  a  part  is  absolutely  nothing,  as  to  connecting 
him  with  the  whole  of  it,  or  fixing  him  with  its  tenor,  as 
any  exponent  of  his  sentiments  or  opinions. 

But  then  we  are  told  that  his  conversation  with  the  re- 
spectable person  who  was  naturally  struck  with  horror  and 
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it  word  by  word  in  the  conclaves  of  our  associates,  judl  as 
Hardie  and  bis  associates  were  reading  it  then  7 — There 
were  words,  the  Doctor  said,  between  Mr  Hardie  the  Map»^ 
trate  and  some  of.  the  other  people ;  and  there  wer^  it  ap- 
pears from  Mr  Hardie,  but  he  says  he  cannot  recollect  more 
than  he  stated,  that  he  insisted  on  taking  the  paper  down  s 
and  this  rude  person,  in  all  likelihood,  not  having  a  com- 
mand of  temper,  was  angry  that  he  should  be  interrupted, 
and  said,  I  will  be  damned  if  you  take  it  down.  You  shall 
take  my  life's  blood  sooner.  That  was,  no  doubt,  a  violent 
observation ;  but  if  a  man  is  once  defied  and  comes  to  the 
heat  of  blood  arising  from  scuffling,  we  all  know  the  inde- 
corum to  which  he  may  be  hurried ;  and  I  ask,  whetber^ 
under  these  circumstances,  you  can  hold  that  that  language 
can  in  common  wense^  to  say  nothing  of  humanity  or  law, 
be  received  by  you  as  a  presumption — though  you  have  no- 
thing to  do  with  presumptions,  and  ought  to  discard  them 
with  resentment  from  your  minds— can  that  language  afibrd 
any  sort  of  evidence  that  he  knew  more  than  he  was  then 
hearing,  or  that  he  approved  of,  or  understood,  what  he  ac« 
tually  heard  ?  I  do  submit  there  is  a  complete  failure  of  the 
evidence  on  this  point,  and  that  it  would  be  the  moat  tre- 
mendous of  all  constructions  of  evidence,  worse  than  any 
construction  of  treason  ever  attempted,  to  convict  a  person 
of  a  capital  crime  on  such  a  foundation  as  this. 

Gentlemen,  I  say  there  is  not  a  particle  of  evidence  with 
regard  to  his  adoption  or  approl)ation  of  that  paper,  and 
that  every  thing  that  occurred,  not  only  may  be  explained 
consistently  with  his  not  approving,  and  not  understanding 
even  that  part  which  he  heard,  but  in  common  scnse^  consi- 
dering his  condition  of  life,  it  is  by  far  the  most  natural 
presumption ;  and  if  the  favour  were  the  other  way,  you 
would  naturally  and  necessarily  adopt  it :  And  therefore 
I  cannot  too  much  caution  you  in  the  outset  against  allow- 
ing your  minds  to  be  poisoned  by  listening  to  any  sugges- 
tions of  this  kind,  in  viewing  th<it  legal,  and  pure,  di- 
rect, or  circumstantial  evidence,  by  which  only  you  can 
find  a  fellow-creature  guilty  of  the  tremendous  offence 
charged  against  this  unhappy  man  to-day. 
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Then  of  die  other  hand-bills  I  have  still  less  to  say,  be- 
fore I  dioniss  them  altogether.     You  haye  heard  it  proyed 
that  this  nnfertanate  man  was  on  the  road,  not  laudably,  I 
feaXf  nor  innocently  employed,  but  I  say,  not  proved  to  be  trea^ 
aonably  employed,  along  with  five  or  six  other  persons,  when 
they  met  this  serjeant,  whom  you  saw  examined  to-day; 
and  there  a  person,  who  I  think  it  is  admitted  was  not  the 
prisoner,  did  pull  out  of  his  pocket,  after  some  conversa- 
tion, a  parcel  of  papers,  and  gave  the  seijeant  one  of  them ; 
which,  it  is  said,  has  been  proved  to  be  another  copy  of  the 
same  hand'-btlL    I  say,  in  the  first  place,  that  this  is  not 
proved ;  that  there  is  a  fatal  and  unsuppliable  link  in  the 
chain  of  evidence,  by  which  it  ought  to  be  connected  with 
the  person  who  gave  it  to  Cook ;  and,  therefore,  if  that 
person  had  be^i  the  prisoner,  it  would  not  have  been  a 
crimen  because  it  is  not  proved  to  be  the  same  with  the  one 
now  produced.  Evidoice,  from  recollection  of  similarity  of 
tenor,  is  not  receivable  evidence  in  any  crime,  much  less  in 
the  highest  crime,  where  the  proof  is  most  difficult,  and 
required  to  be  most  complete*  But,  Gentlemen,  supposing 
the  bill  to  be  traced  from  the  hand  of  the  prisoner  to 
Codr,  how  is  that  better  evidence  than  the  other  of  his  ap- 
fHobaticm  of  its  contents  ?    I  put  it  to  you  not  as  persons 
who  are  bound  to  listen  to  quibbles  and  legal  distinctions, 
but  I  put  it  to  you  on  the  principles  of  common  sense,  as 
applied  to  evidence  of  simple  facts,  whether  the  delivery 
of  a  folded  paper  by  one  man  shall  amount  to  evidence 
against  another  person  then  present,  that  he  has  a  know- 
ledge of  the  contents  of  that  paper,  and  approves  of  its 
contents  and  circulation. — ^Tliis  person  takes  a  bunch  of 
them  out  of  his  pocket,  and  gives  one  folded  up;  can 
any  thing  be  so  hazardous  and  full  of  peril  to  all  men 
who  may  be  in  evil  company,  if  they  are  to  be  answer- 
able, not  only  for  what  they  see  done  and  approve  of, 
but  for  what  may  be  done,  in  one  sense,  in  their  presence, 
but  which  is  not  done  at  all  with  reference  to  them  ?   It 
is  the  knowledge  of  the  contents  of  the  paper  that  con- 
stitutes the  whole  guilt ;  and  though  the  paper  is  handed 
over  in  the  presence  of  another,  you  have  nothing  to  found 
the  presumption  that  a  person  merely  present,  of  whom  it 
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18  not  proved  that  he  saw  the  inside  of  it,  is  to  be  loaded 
with  the  whole  scaled  up  volume  of  guilt,  which  is  not  un- 
sealed in  his  presence  for  an  instant.  Gentlemen ,  the  maxim 
of  lawy  that  a  man,  if  he  sees  a  thing  done  in  his  presence 
without  disavowing  it,  is  liable  for  the  thing  so  done,  is  a 
Irnrd  maxim  in  some  circumstances.  Some  men  from  fcar^ 
and  others  from  inattention,  may  be  present  at  ivords  spo- 
ken and  acts  done,  which  they  ought  to  dissent  from  and 
disavow;  and  though  they  have  had  the  purpose  and  incli- 
nation so  to  do,  may,  from  inattention  or  stupidity^  be  pre- 
vented from  doing  it.  I  say,  it  is  bard  they  should  still  be 
made  jointly  responsible  with  the  actor  or  speaker;  but  if 
they  are  to  be  answerable  for  sealed  papers  delivered  over  in 
their  presence,  there  is  no  end  to  the  injustice  that  may  be 
done,  nor  any  limit  to  the  anomalies  and  perversions  of  law 
that  may  follow.  A  plot  against  the  man  himself,  a  trea- 
sonable or  murderous  scheme  against  a  man  may  be  hand* 
cd  over  to  a  person  in  his  presence,  and  he  may  thus  be 
held  accessary  to  his  own  condemnation — ^what  limit  is 
there  to  that  presumption  ?  I  ask  you  if  you  think  there 
is  any  evidence  to  fasten  on  the  prisoner  the  guilt  of  that 
paper,  or  any  intention  to  approve  of  the  paper,  by  the 
circumstance  of  a  folded  copy  of  it  being  passed  from 
the  pocket  of  one  man  to  that  of  another,  who  carries  it 
away? — and  yet  that  is  the  whole  evidence  with  regard 
to  his  connection  with  this  paper,  with  which,  it  is  said, 
he  is  chargeable,  and  of  which,  it  is  said,  there  is  evidence 
of  his  approbation  and  adoption.  If  you  think  that  is  evi^ 
dcnce,  I  own  I  should  be  less  inclined  to  congratulate  the 
country  on  the  institution  of  which  you  form  a  part,  and 
less  willing  to  trust  my  client  to  your  decision  ;  but  I  will 
not  believe  it  is  possible ;  and,  I  am  persuaded,  that  you 
never  will  hold  that  this  hand-bill  is  to  be  brought  against 
this  individual,  farther  than  as  proof  that  it  was  posted 
in  two  places  in  Glasgow,  and  that  he  had  read  it  before 
he  left  the  place ;  but  that  he  took  any  stq)  connected 
with  it  is  a  matter  of  the  loosest  inference,  and  is  not  ren- 
dered even  probable  by  any  of  the  circuuistunces  given  in 
evidence  to-day. 

'1  hen,  Gentlemen,  what  arc  the  other  circumstances  ?    I 
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really  am  not  aware  that  there  is  any  of  any  formiclable  or 
considerable  nature,  except  the  statement  contained  in  the 
prisoner's  own  declarations,  that  hnve  been  read  to  you ; 
and,  Gentlemen,  it  is  always  most  painful,  I  believe,  to  the 
prosecutors,  and  I  am  sure  it  is  to  a  Jury,  when  any  material 
and  ■coawwry  part  nf  a  man's  goilt  is  brought  4Nit  by  his 
own,  as  it  must  turn  out,  most  imprndent,  and  perhaps  ia- 

Gentlemen,  such  declarations  and  admissions  arc  usu- 
ally receivable  evidence;  but  they  are  far  indeed  from 
being  conclusive  evidence,  and  I  rather  think  i  may  say, 
that  unless  where  they  connect  facts  that  are  proved  by  ex- 
trinsic evidence,  tliough  they  may  be  allowable,  it  is 
hardly  adviseable  Co  rely  much  on  them.  Why,  Gen- 
tlemen,  the  most  solemn  and  complete  of  all  admissions,  I 
believe,  is  hardly  ever  stated  as  evidence,  and  certainly 
never  considered,  or  dwelt  upon  in  evidence,  in  the  case  of 
a  trial  for  crime — I  mean  the  confession  of  the  prisoner 
himself,  in  tlie  presence  of  the  Jury  or  the  Court,  although 
deliberately  made,  if  ultimately,  and  in  time,  he  withdraws 
and  retracts  it.  Such  is  the  humanity  of  our  law,  that  it 
allows  a  plea  of  Guilty  which  has  l)een  put  in,  upon  re-con- 
sideration  to  be  withdrawn  ;  and  the  fact  of  that  plea  ha* 
ving  been  entered,  though  the  most  solemn  admission  of 
gailt  that  can  well  be  imagined^  I  believe,  in  practice  is  ne- 
ver urged  or  referred  to  as  evidence  of  guilt  at  all,  in  sum- 
miog  up  the  proof;  yet  of  all  confessions  it  is  the  most  com- 
plete,  and  ought  to  be  of  the  most  unequivocal  and  decisive 
aathority.  I  state  that  to  you  as  an  ordinary  illustration  ; 
bat  you  must  be  aware  how  repugnant  it  is  to  all  those  feel- 
ings with  which  the  administration  of  justice  ought  to  be 
tempered,  and  without  which  it  would  scarcely  be  justice  for 
haman  creatures,  that  the  elements  of  a  man's  condemnation, 
who  does  not  intend  to  plead  guilty,  should  in  any  case  be 
•extracted  or  construed  out  of  statements  that  are  obtained 
from  him  before  a  Magistrate,  or  otherwise. 

But,  Gentlemen,  one  would  apply  this  caution  with  infi- 
nitely greater,  and  in  this  case,  I  think,  with  decisive  strength, 
to  that  part,  which  is  the  only  part  of  the  declaration,  that 
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I  think  is  material,  in  which  an  aTOwal  of  die  pnrpose  of 
this  annament  is  taken  down.  It  is  said  be  armed  hioK 
self  in  order  to  obtain  a  reform  in  Parliament,  or  some 
such  thing,  or  with  a  view  to  obtain  a  reform  in  Parliament. 
Now,  Gentlemen,  considering  how  these  eicaminations  are 
taken,  I  think  it  cannot  be  held  that  these  were  the  precise 
words  the  prisoner  uttered ;  and  in  a  matter  not  of  naked 
fact,  but  of  opinion,  and  relating  to  notions  of  a  poUticsi 
kind,  I  scarcely  think  it  allowable  to  give  a  statement  of 
the  objects  of  a  man  in  such  concise  terms  as  theae^  and 
then  to  catch  at  such  expressions  as  decisive  of  guilt,  which 
would  not  otherwise  settle  on  him :  For  while  the  declara- 
tions as  to  matter  of  fact  may  in  general  be  safely  received, 
the  expression  of  opinions  or  motives,  which  are  always 
imperfectly  given,  and  are  always  modified  and  retracted 
on  farther  investigation,  ought  not  to  be  clapped  down  in 
two  lines,  and  no  questions  asked  in  explanation.  I  impute 
no  blame  here  to  the  magistrates.  I  am  sure  they  act  most 
conscientiously ;  but  that  is  not  the  mode  of  proceeding  in 
this  country.  What  the  expressions  are  I  really  do  not  care^ 
but  they  plainly  admit  of  an  explanation,  and  anexfdanatioa 
with  the  statement  of  which  I  shall  conclude  the  general 
observations  I  have  to  make  to  you,  and  nearly  finish  all  I 
have  to  say. 

Gentlemen,  I  have  very  little  doubt  you  may  think  it 
probable  that  the  arming  of  these  men,  and  their  marching 
from  Glasgow,  had  some  connection  with  politics  and  with 
reform,  and  I  do  not  think  more  can  be  inferred  from  the 
statement  in  the  declaration ;  but  there  is  a  wide  step  to  be 
taken  from  that  to  an  admission,  which  the  subsequent  and 
preceding  parts  of  the  declaration  negative,  and  you  can  ne- 
ver suppose  tliat  he  intended  to  contradict  himself  that  he 
intended  no  violence  to  any  body,  and  that,  in  point  of  fact, 
the  speculations  about  Annual  Parliaments  and  Universal 
Suffrage,  were  afterwards  explained  to  be  what  he  had  heard 
other  people  say ;  but  he  had  hardly  any  opinion  on  the  sut>> 
ject  himself,  not  being  in  the  habit  of  attending  much  to  such 
subjects,  which  I  think  you  are  bound,  in  tlie  absence  of  evi* 
dence  to  the  contrary,  to  believe  was  the  case.  Now,  Gentle- 
men, very  grievous  oifences  maybe  committed  by  persons  en- 
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gaged  in  the  pursuit  of  such  a  reform,  as  appears  to  have 
been  in  favour  with  tliis  person  and  his  associates;  but, 
GeDtlemen,  I  think  a  great  proportion  of  this,  and  all  that 
is  necessary  to  suppose  here,  may  be  supposed,  without  in- 
volving him  in  the  guilt  of  Treason.  The  statement  he  gives 
is  substantially,  thit  he  went  out,  having  no  purpose  of 
hurting  any  body,  to  bring  in  other  people  who  were  friend- 
ly to  the  cause  to  Glasgow^  and  that  he  took  arms  for  this 
and  no  other  purpose.  I  am  aware  this  is  treading  on  dan- 
gerous ground ;  but  the  case  would  be  different  in  that  view 
of  it  from  the  view  the  prosecutor  takes  here ; — if  it  was 
merely  determined  to  hold  a  meeting  of  a  tumultuous  na- 
ture^ to  have  a  petition  drawn  up  at  a  great  radical  meetings 
and  determined  also,  that  if  the  military,  or  police,  come  to 
di^rse  them,  they  would  use  force  to  prevent  their  disper- 
sion. Thisisthe  worst  view  of  it;  and  this  will  not  amount 
to  Treason.  But  all  that  the  declaration  says  is,  that  they 
intended  to  go  and  tell  the  people  in  the  country  that  the 
cause  was  going  on,  and  if  they  would  come  and  make  more 
noise,  and  make  it  appear  that  it  is  the  general  wish  that 
such  reform  should  be  granted,  we  think  it  will  be  granted ; 
and  that  the  prisoner  therefore  went  to  get  a  large  number 
to  petition,  and  went  armed  on  this  recruiting  service  to 
prevent  the  interference  of  the  police. 

Gentlemen,  this  is  a  high  crime :  but  it  is  not  TreasoHf 
undoubtedly  not  the  Treason  laid  here;  for  it  is  a  very  dif- 
ferent thing  from  a  person  arming  himself,  on  purpose,  by 
active  force,  to  overwhelm  the  government.  If  a  man  arms 
to  protect  himself,  it  may  be  an  illegal  act,  if  the  act  in 
which  he  is  so  to  be  protected  is  in  itself  illegal.  But  if  the 
resolutions,  and  the  petitions,  and  the  speeches  of  the  con- 
vocation of  persons  had  been  carried  through,  they  would 
only  have  amounted  to  the  crime  of  sedition;  and  if  upon 
any  attack  made  upon  them  they  had  resisted,  that  would 
have  been  only  a  riot,  not  a  treasonable  waging  of  war.  I 
admit  fiilly,  at  the  same  time,  that  there  is  no  distinction 
between  a  person  saying  I  am  not  armed  to  overthrow  the 
government  by  force^  but  only  to  defend  myself  against  those 
who  prevent  my  overthrowing  it  peaceably.    But  if  I  am 
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only  collecting  meetings  without  proof  of  their  intending 
any  such  overthrow,  that  is  not  Treason,  and  resisting  dis- 
persion there  is  not  Treason.  I  do  not  go,  therefore,  upon  the 
shntiow  of  a  distinction  between  active  and  passive  force;  but 
there  must  be  evidence  that  it  was  intended  to  commit  that 
which  was  Treason;  and  resisting  the  dispersion  of  a  radi- 
cal or  seditious  meeting  is  not  Treason.  If  smugglers  are 
pursued  by  soldiers,  who  are  employed  to  arrest  them,  it  is 
a  riot  to  resist,  but  it  is  not  the  crime  with  which  you  and 
I  have  to  do  to-night;  although  it  is  resisting  lawful  autho- 
rity, although  it  is  waging  war  against  the  King^s  forces  in 
the  performance  of  their  duty,  in  preventing  the  execution 
of  a  criminal  and  improper  purpose  then  a-foot,  and  then 
ibllowing  out  by  the  persons  engaged  in  it.  In  short,  where 
tiie  purpose  is  not  strictly  treasonable  the  mere  assisting  in 
maintaining  that  puiposc  by  force,  although  a  heinous  of- 
fence, although  involving  the  party  in  great  crime,  is  not 
Trenson,  unless  the  purpose  was  a  treasonable  purpose, 
wliich  it  would  be  impossible  to  say  in  many  cases  it  would 
be,  though  they  were  regularly  armed. 

Then,  Gentlemen,  I  have  only  to  bring  you  to  the  ulti- 
mate view  of  the  case,  and  see  how  it  corresponds  with  the 
supposition  of  its  being  Treason,  or  the  supposition  I  sub- 
mit, that  it  was  merely  for  the  protection  of  an  illegal  and 
criminal,  but  not  a  treasonable  purpose.  Why,  Gentlemen, 
I  do  not  say  that  the  inadequacy  of  the  force  is  of  itself  evi- 
dence, where  there  is  clear  proof  of  a  treasonable  purpose, 
or  an  answer  to  the  proof  that  a  levying  of  war  took  place* 
Desperate  causes  will  have  desperate  votaries  and  advocates, 
and  persons  very  often  appear  devoid  of  that  understand- 
ing, by  which  alone  their  conduct  could  be  ultimately  for- 
midable; but  when  you  see  them  going  with  arms  to  pro- 
tect themselves,  and  with  such  numbers  as  to  render  the 
idea  of  waging  war  absurd,  the  inadequacy  of  their  force  is 
then  a  most  decisive  and  important  feature  in  the  cause. 
Gentlemen,  it  is  very  remarkable  that  there  is  no  evidence 
of  their  having  addressed  any  body  to  join  them  in  sub- 
verting the  constitution ;  there  is  no  evidence  of  their  ap- 
plying to  any  body  to  enable  them  to  compel  a  change  of 
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jTOvemmetit ;  there  is  no  evidence  of  tlieir  havin/r  adopted 
any  o^'thc  other  purposes  in  thut  hand-biil,  or  of  its  comin<r 
from  the  mouth  of  my  client,  or  any  person  in  his  com- 
pany. Tliey  took  arms  on  the  road,  and  had  conversations 
about  their,  rights,  but  they  never  said  they  were  to  work 
out  their  rights  by  force,  or  to  apply  their  arms  but  for  their 
own  protection.  It  is  supposed  they  went  out  in  obedience 
to  this  proclamation,  and  in  particular  the  part  which  re- 
lates to  the  soldiers ;  and  yet  you  are  asked  to  believe  that 
that  party  which  was  to  seduce  them  were  the  actual  ag- 
gressors in  this  hopeless  conflict.  But  what  do  they  do, 
according  to  the  statement  of  the  other  porty  ?  They  march, 
avoiding  all  interference  with  those  whom  they  want  to 
overthrow,  by  sneaking  along  the  amal ;  and  when  their 
object  is  frustrated,  they  go  to  a  desolate  part  of  the  moor, 
where  there  was  nobody  to  conquer,  but  where  they  go  to 
hide  till  they  could  steal  back  again  to  the  city  fiom  which 
they  had  come*  Does  this  shew  that  they  intended  to  com- 
pel a  change  of  government  ?  or  is  it  not  referable  to  the  mi- 
nor offence  of  going  out  to  escort  a  body  of  reformers  to 
what  may  be  called  illegal  meetings,  where  seditious  speech- 
es were  to  be  made,  and  absurd,  ridiculous,  and  pernicious 
resolutions  come  to  i  What  reason  have  you  to  suppose 
but  that  they  were  armed  against  the  police,  which  had 
threatened  their  dispersion ;  which  would  have  been  a  riut^ 
but  certainly  would  not  have  amounted  to  Treason. 

Gentlemen,  that  is  the  way  they  were  found  y  and  let  us 
see  a  little  more  particularly  how  this  unhappy  catastrophe 
was  brought  about.  They  met  a  person  en  the  road,  and 
one  of  them  asked  for  his  arms ;  they  were  not  very  reso* 
lute,  for  they  allowed  the  man  to  walk  away  unhurt  in  his 
person  after  a  little  parley.  Then  they  encounter  a  hussar; 
they  stop  him,  and  one  man  asks  for  his  arms :  that  was 
stated  to  you  distinctly  not  to  have  been  the  prisoner  at 
the  bar ;  it  was  stated  to  be  a  person  who  was  in  the 
battle,  who  he  thinks  escaped,  and  is  not  in  custody  at  ail- 
Now,  there  is  no  proof  of  tliat  being  done  for  a  common 
purpose,  for  another  man  of  the  party  interposed,  and  said 
}ou  shall  not  take  his  arms^  and  it  was  carried  so;  and 
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therdbre  yon  are  not  to  attribute  the  proposed  act  ol  one 
as  a  common  act  in  which  the  others  are  inyolvedy  when 
it  appears  clearly  that  they  dissented*  They  have  a  collo- 
quy with  him,  and  he  counterfeits  an  affection  for  their 
principles,  and  sympathizes  with  them  for  those  distresses 
which  he  sees  are  the  probable  cause  of  their  melancholy 
speculation,  which  would  be  ludicrous,  if  it  were  not  for  its 
example,  and  the  consequences  it  has  brought  on  its  au- 
thors. The  band-bill  is  then  given  to  Cook,  and  word  is 
carried  to  the  troop  at  Kilsyth  that  armed  men  are  parading 
the  country,  and  a  party  is  sent  out.  I  do  not  mean  to  ar^ 
raign  the  conduct  of  those  persons ;  but  I  think  there  is  ra- 
ther scanty  evidence  to  warrant  their  taking  these  men  pn- 
ioners.  I  have  no  doubt  they  acted  honourably,  and  with  use 
to  the  public ;  but  it  was  without  authority,  and  all  that  had 
been  seen  were  six  armed  men.  I  think  that  was  too  equivo- 
cal to  justify  a  war  on  the  part  of  the  military ;  but  I  do  not 
dwell  on  that  The  important  thing  is,  that  this  troc^ 
sought  the  party,  and  the  party  did  not  mean  to  seek  the 
troop.  It  is  evident  that  their  object  was  escape^  and  the 
object  of  the  troop  was  apprehension  and  seizure.  That  is 
pretty  manifest  from  the  way  in  which  they  came  forward ; 
and  therefore,  Gentlemen,  what  position  were  these  men 
placed  in,  acting,  I  think,  wickedly  and  foolishly  in  the 
liighcst  degree:  but  I  do  submit  to  you,  from  their  conduct 
in  this  stage  of  the  business,  as  well  as  in  all  the  fonner, 
not  proved  to  have  been  acting  in  furtherance  of  a  treas<m- 
able  object. 

It  is  clear,  beyond  all  possibility  of  dispute^  that  when 
the  military  came  in  sight,  their  acting  was  in  sdfdefeace;, 
and  not  an  invadon  of  the  troops  to  overthrow  the  go- 
vernment. It  was  in  order  plainly,  and  for  no  other  pur* 
pose  than  to  prevent  their  i^prehension  and  seizure  by  a 
body  of  armed  men,  that  they  made  resistance*  From  the 
panic  which  the  sight  of  these  soldiers  threw  them  into^  it 
is  quite  plain,  and  no  man  of  common  sense  cask  view  it 
otherwise,  that  this  was  not  a  voluntary  aggression  on  their 
part,  but  was  a  mere  resistance  of  persons  in  an  attempt  to 
apprehend  them  for  what  they  had  before  done ;  and  if 
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tlMgr  liid  not  UioTO  oomndttedTraiMnb  tho  whole  conflict 
on  the  field  is  reSerMe  to  the  meve  fear  of  atrert  bj  qoea* 
txMuihie  antbority.  Nor  can  it  be  denied^  tbat  men  coming 
np  at  a  hand  gaUop»  and  brandishing  their  eword%  might 
naturally  inspire  them  with  fear,  that  instant  violence  was 
intended^and  that  they  had  no  reaonrce  hot  in  a  deqperate  re* 
sistance— though,  if  they  had  known  who  conunanded  that 
troofs  they  might  have  been  assured)  from  his  aspect,  tfaqr 
wooU  have  OMt  with  protection  and  quarter,  which  all  their 
violoioe  could  not  induce  him  to  refuse.  But,  Gentlemen, 
they  did  not  think  so$  and  in  their  rank  of  life,  and  with 
their  fiseltngs,  and  their  diet  of  whiskey  and  porter,  which 
was  the  diet  of  the  precedmg  ni^t,  it  is  not  to  be  wonder- 
ed at  that  they  should  act  with  violence.    But  that  is  not 
the  point;  the  point  isb  whether  the  histoiy  of  that  onset 
affinfda  any  evidsBce  of  a  treasonable  purpose^  if  it  is  not 
proved  antecedently  by  preceding  acts?  And  I  s^Tf  without 
a  shadow  of  doubt  on  that  point,  that  if  you  are  not  satis- 
fied that  they  were  guilty  of  Hi  j^  Treason  before,  that  was 
not  an  act  of  High  Treason.    It  must  have  been  consum- 
mated befoite,  if  that  act  is  in  furtherance  of  it;  nay,  if  it 
is  held  to  have  existed  before,  that  was  not  an  additional 
act  of  Treason ;  and  if  you  think  it  existed  before,  it  is  only 
upon  the  overt  acts,  constituting  that  previous  treason, 
that  you  can  now  convict.    You  cannot  believe  the  actual 
conflict  to  have  been  undertaken  bom  a  treasonable  mo- 
tive; their  motive  was  to  all  human  sensei  and  every  man 
must  see  and  ftel  it*  a  desperate  attempt  of  a  parcel  of 
men  snmranded,  to  escape  from  apprdiension  for  their 
fiMrmer  conduct;  and  if  they  had  been  treasonably  em- 
ployed before^  thdr  acting  then  was  merdy  resisting  their 
apprehension,  a  case  which  cannot  be  stated  as  an  act 
cf  Treason ;  but  if  they  had  been  guilty  only  of  a  minor 
oflBmoe^  and  if  any  thing  else  was  the  amount  of  their  guilt, 
and  they  went  out  to  protect  themselves  firom  arrest,  it  may 
beillegal  and  criminal,  but  it  is  not  treasonable.  I  say,  the 
ledstance  to  this  alarming  arrest,  and  the  resisting  the  (A- 
ceis  of  justice^  is  not  an  act  of  Treason;  and  therefi»rs,. 
Oaatbmen,  great  as  the  popdar  aggravaiion  is  that  the 
▼ou  I.  R 
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case  reoefres  from  this  act,  I  end  my  statement  of  the  evi- 
dence by  f^peatingv  that  unless  you  are  satisfied  from  the 
other  parts  of  the  case^  that  there  are  sufficient  indications 
of  a  treas<mable  purpose^  yon  can  reeeive  no  evidence  of 
that  Treason  from  the  events  of  that  field,  and  that  the 
Treason,  if  it  existed,  must  hare  been  complete  before^  and 
could  not  be  created  then* 

Gf^ntlemen,  I  have  said  a  great  deal  more  than  I  am  afiraid 
you  have  had  the  patience  to  listen  to,  or  than  with  more 
preparation,  or  a  juster  application  of  the  evidence^  I  should 
have  thought  it  necessary  to  trouble  yon  with.    I  dare  say, 
tedious  as  my  address  has  been^  many  matters  of  importance 
have  been  omitted ;  but  I  cannot  at  this  time  tax  my  strength 
or  your  patience  by  any  recapitulations  of  the  evidence,  or 
any  glancing  at  the  heads  I  should  have  submitted.  I  leave 
this  prisoner  and  this  case  in  your  hands ;  confident  that  you 
will  require  no  suggestion  of  mine,  to  remendter  not  mere- 
ly the  general  deficiency  of  evidence  to  which  I  have  allu- 
ded repeatedly,  but  that  you  cannot  forget  or  be  inattentive 
to  the  pleadings  of  that  inward -advocate,  who  not  only  does 
plead  in  thehearts  of  all  humane  aiid  just  and  generous  men^ 
but  whom  the  law  recognizes  as  a  legal  and  weighty  advo- 
cate, even  in  questions  of  strict  legal  construction,  and  in 
all  questions,  especially  where  the  actual  truth  of  human 
mottvest  and  the  true  state  of  that  unsearchable  hear^  the 
ways  and  movements  of  which  can  never  be  completely  dis-* 
closed  to  any  human  eye,  are  a  part  of  the  materiids  <m 
which  a  verdict  of  condemnation  or  acquittal,  in  a  case  of 
life  and  death,  must  depend.  The  fiicts  areclear  and  indis- 
putable—I  have  not  disputed  them— I  trust  I  have  not  mis- 
represented them.  The  whole  question  is  as  to  the  purpose 
and  intention  from  which  those  acts  proceeded,  and  which 
they  were  intended  to  accomplish  and  fiilfil,  if  they  had  been 
allowed  to  be  persevered  Jn.    This  is  a  question,  therefore^ 
as  to  motives  and  designs ;  the  determination  of  which, 
though  ^fficult.  Juries  are  obliged  to  undertake ;  and  to 
which,  if  they  proceed  divested  of  party  feelings,  and  with  a 
merciful  inclination  towards  the  accuseds  I  am  satisfied  they 
will  not  go  vmmg.    I  say,  if  along  with  a  seal  for  the  oon- 


259 

sdentious  disdui^  of  didr  duty^  they  take  with  them  those 
humane  and  meicifal  considerations,  for  the  sake  of  whidi 
the  establishment  of  trial  by  Jury,  and  the  oommittalof  the 
life  of  a  fellow-creature  to  the  care  of  twelve  simple  and  un* 
instructed  men,  has  been  so  honoured  and  admired,  the  re- 
sult must  be  satisfactory  to  all.  To  attend  to  those  considera- 
ticms.  Gentlemen,  is  not  only  your  privilq^e,  but  your  duty ; 
and  it  is  merdy  because  it  is  so,  that  trial  by  Jury  stands  so 
high,  and  is  canonized  as  the  greatest  of  all  blessings,  and 
that  without  which,  the  most  perfect  laws  would  deviate  into 
harshness  and  cruelty. 

Gentlemen,  I  cannot  bot  think,  that  now  that  the  alarm, 
and  the  immediate  danger  is  over  in  the  country,  we  shall 
have  a  fairer  chance  than  at  an  earlier  period  |  you  will  look 
more  to  the  merdful  considerations  that  may  induce  yon  to 
be  satisfied  with  the  exposure  already  made,  and  to  construe 
what  is  equivocal  with  that  favourable  leaning  and  bias  to- 
wards mercy  which  the  law  expects  and  requires  at  your 
hands,  and  from  the  consciousness  of  having  exercised 
which*  to  your  latest  days,  you  will  receive  more  pleasure 
than  if  yon  should  act  a  Roman  part^  and  decide,  on  a  nice 
point  of  evidence,  to  sacrifice  these  unfortunate  individuals, 
who  are  already,  by  a  forfeiture  of  esteem  and  respect,  to 
be  considered  as  the  victims  of  those  deeper  and  more  wicked 
designers  whom  the  law  has  not  yet  overtake.    I  think 
your  feelings  will  be  diffirent,  if,  in  after  times,  you  pass  by 
tbeir  dwellings,  and  instead  of  meeting  with  the  tearful  coun- 
tenances of  their  orphans  and  widows,  you  there  find  the 
men  themselves  reclaimed  firom  the  disa^ction  with  whidi 
they  may  have  been  tainted,  redeemed  from  that  peril  on  the 
brink  of  which  they  now  stand,  and  enabled,  by  their  refor- 
mation, to  return  to  the  exercise  of  an  industry  which  is 
beginning  to  be  better  rewarded*  and  to  bring  up  their 
diildren  and  their  children's  children  to  admire  those  Courts 
sod  those  Juries  who  have  administered  the  law  in  mercy, 
and  have  acquitted,  not  indeed  firom  a  general  imputation 
of  guilt,  nor  stamping  on  them  any  badge  or  signal  of  ap- 
probation, but  merely  negativing  the  precise  charge  which 
i<  befate  yon*  and  taking  advantage  of  the  fl«xil4e  nature  of 
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the  charge  on  friilch  the  oMvicttoQ  ii  denumded^  refintog 
that  eonvxcdoD  ivfakh  ini^t  perhaps  be  leaaonafaly  gnmrii 
bat  which  would  be  now  far  more  wisely  and  generously  «id 
beneficially  withheld. 

Lord  PresidenL'^IlBSfe  yoa  any  witnesses  to  call  i 

Mr  Jeffrejf.'^Tbe  witnesses  were  chiefly  to  character^ 
and  to  some  circumstances  in  the  earlier  history  of  the 
party,  which  do  not  now  appear  to  us,  firom  the  way  the 
eridence  has  been  conducted  by  the  Crown,  to  be  material 
to  the  defence^  and  rather  than  prolong  a  trial  which  has  al- 
ready occupied  so  much  time,  we  do  not  call  for  it. 

Lord  PreMeni.^ivAfgt  for  yourself,  do  not  talk  of  tame. 

Mr  Jeff^ey^-^We  are  sensible  of  your  Lordship's  indul- 
gence ;  but  we  will  not  call  them. 

Lord  President'^DoeB  any  other  oouosel  of  the  prisoner 
wish  to  say  any  diing? 

Mr  fiiiiit^.*^No,  my  Lord. 


REPLY. 
Mr  Sdkitor^GeneraL 

May  it  please  your  Lordships, 

Gentlemen  of  the  Juryt— I  have  now  to  claim  n  dmrt 
period  of  your  attention,  while  I  dischaige  the  oondiiding 
duty  of  the  public  prosecutor,  a  task  which  I  rise  to  fidfil, 
not  so  much  item  any  conviction  of  its  necessi^  in  a  case 
which,  in  all  its  bearmg%  is  so  perfectly  dear,  and  which, 
in  the  proof,  haa  been  so  conclusively  estaUiabed,  as  lo  obqr 
the  ordinary  practice  in  cases  of  diis  kind. 

Gentlemen,  before  proceeding*  to  call  your  attentioD  to 
what  la  the  proper  subject  before  you,  by  adverting  dis- 
tinctly to  the  law  vAiA  you  are  swote  to  administer^  and 
10  the  proof,  which  it  is  a  still  more  important  part  of  your 
duty  to  take  into  yonr  consideration  in  reference  to  thai  law, 
I  trust  I  may  be  pennittedi  in  a  siogle  word,  to  advert  to 
that  very  powerfnl  appeal  wiA  whi«£  the  kemed  ooonsei. 
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whose  tppeannoe  bene  is  honourable  both  to  himtdf  and 
lua  profeMJop,  concluded  his  address;  that  qppeal  was  made 
to  yoor  mercjp  and  it  was  made  in  termSf  whicbf  if  it  has 
bad  an  impression  on  you  in  any  degxee  similar  to  that  which 
it  made  upon  me^  could  not  pass  unregarded.  But  I  conceive 
it  to  be  my  duty  to  recal  to  yonr  recollection^  that  the  pre^ 
restive  of  mercy  lies  not  with  yon.  If  In  this  case  mercy 
is  fit  to  be  shewn^  you  know  where  the  constitution  of  the 
country^  which  you  are  bound  to  obsenre,  has  lodged  that 
sacred  prerogative.  It  is  surely  unnecessary  for  me  to  remind 
yoQf  that  that  prerogative  is  nather  intrusted  to  you  nor  to 
the  Court.  The  Court  is  sworn  to  administer  the  law  in* 
flexibly  as  it  is  writteui  and  you  are  sworn  to  administer  the 
law  as  it  vpplleB  to  the  &cts  proved  before  you,  with  a  simi* 
lariy  inflexible  r^rd  to  the  obligations  of  the  oatii  under 
which  yon  are  assembled ;  and  of  this  you  may  be  assured^ 
that  if  mercy  is  fit  to  be  shewn,  it  will  not  be  refused  in  that 
quarter  to  which  alone  the  appeal  can  be  made. 

Gentlemen,  passing  from  all  topics  of  this  nature  you  are 
aware  that  the  indictment  upon  which  die  prisoner  at  the  bar 
is  brought  before  you,  contains  against  him  a  charge  of  Trea* 
son*  That  Treason,  especially  when  divested  of  the  technical 
terms  in  which  it  is  expressed  in  the  indictment,  resolves,  in 
the  first  places  into  a  charge  of  compassing  and  imagining 
the  death  of  the  King;  secondly,  into  a  charge  of  levying 
war  against  the  King,  within  his  reahn ;  and,  in  the  third 
plac^  into  a  charge  of  compassing  and  imaginings  conspi- 
ring and  devising,  to  levy  war  for  the  purpose  of  compelling 
his  Majesty  to  change  his  measures,  or  for  the  purpose  of 
compelling  either  House  of  Parliament  to  change  their  mea- 
sures^ and  thus  by  force  to  accomplish  an  alteration  of  the 
constitution  of  the  kingdom. 

Gentlemen,  it  has  been  explained  to  you  frequently  in  the 
course  of  this  day's  proceedings,  that  the  law  of  Treason, 
whidi  is  now  embodied  into  the  law  of  Scotland,  is  origin 
naUy  derived  from  a  certain  English  statute  of  considerable 
antiquity;  but  ancient  as  it  is,  and  constructively  extended, 
M  has  been  alleged  upon  the  other  side,  it  is  a  statute  which 
in  its  terms  is  as  clear  and  as  predse  as  any  part  of  the  law 
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of  either  kingdonit  by  which  crimes  arc  defined  and  assigned 
for  punishment ;  and  if  any  construction  has  been  apjdied 
to  it,  I  think  I  conid  pledge  myself  to  shew,  to  the  satisfac- 
tion of  any  roan,  that  that  construction,  so  far  from  being  a 
severe  construction  to  the  subject,  is  a  constraction  which 
has  been  applied  humanely  in  subservience  to  the  great  prin- 
ciples for  which  it  was  passed,  confining  its  operation  to 
those  cases  which,  strictly  and  properly,  and  in  the  con- 
templation of  common  sense,  fall  within  the  great  objects  of 
that  department  of  the  law. 

The  terms  of  the  statute  I  shall  beg  leave  to  read  to  you. 
It  is  a  statute  of  Edward  the  Third,  and,  in  so  &r  as  re- 
gards the  question  before  you,  is  in  the  following  terms : — 
<<  Whereas  divers  opinions  have  been  before  this  time  in 
what  case  Treason  shall  be  said,  and  in  what  not — The 
King,  at  the  request  of  the  Lords  and  of  the  Commons, 
hath  made  a  declaration  in  the  manner  as  hereafter  follow- 
eth ;  that  is  to  say,  when  a  man  doth  compass  or  imagine 
the  death  of  our  Lord  the  King,  or  if  a  man  do  levy  war 
against  our  said  Lord  the  King  in  his  realms,  or  be  adherent 
to  the  King's  enemies  in  his  realm,  giving  to  them  aid  and 
comfort  in  the  realm,  or  elsewhere,  and  thereof  be  proveably 
attainted  of  open  deed  by  the  people  of  their  condition.*'  That 
is  the  definition  of  the  two  Treasons  to  which  your  attention 
is  to  be  directed  in  what  I  am  now  to  submit  to  you. 

From  the  terms  in  which  this  statute  is  expressed,  it  would 
appear  to  be  directed  in  terms  to  no  other  object  but  the 
preservation  of  the  person  of  the  King.  If  the  strict  terms 
are  taken,  it  is  directed  solely  to  protect  the  person  of  the 
King,  and  to  protect  him  from  such  attempts  as  necessarily 
tend  towards  his  personal  destruction.  Now,  Gentlemen, 
you  will  observe  (and  I  shall  state  it  very  briefly  to  you) 
how  the  whole  purpose  of  protecting  the  integrity  of  the 
constitution  is  accomplished  by  these  precise  and  simple 
terms.  It  is  only  necessary  to  advert  to  the  structure  of  the 
constitution  to  be  satisfied  on  that  point.  The  King,  as  you 
all  know,  constitutes  in  his  person  one  of  the  three  estates 
of  the  kingdom;  and  you  arc  equally  aware  that  it  is  an  in« 
cumbent  duty  of  that  branch  of  the  constitution,  the  Exe^ 
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cotire,  to  whom  the  whole  active  and  executive  power  is 
committedy  to  protect  all  the  other  estates,  and  all  the  con- 
stitutional establishments  of  the  kingdom,  from  any  violent 
or  treasonable  alteration.  And  therefore  it  is,  you  will  see, 
that  it  is  impossible  to  accomplish  the  violent  subversion  of 
any  branch  of  the  constitution,  without,  in  the  first  places 
overcoming  the  third,  or  kingly  estate,  and  without  doing 
that  which  is  levying  war  against  the  kingly  estate,  without 
subjecting  it  to  force  and  restraint,  and  entirely  abolishing 
its  exercise.  From  this  principle  it  has  been  held,  that 
the  Treason  of  levying  war  against  the  King,  although 
capable  of  being  stated  as  a  separate  and  distinct  Treason, 
is  nevertheless  considered  as  an  overt  act,  in  furtherance  of 
that  other  and  primary  Treason,  compassing  and  imagining 
the  death  of  the  King;  in  respect,  that  it  is  impossible  to  levy 
war  against  the  King,  without  necessarily  and  inevitably 
bringing,  not  merely  the  kingly  office,  but  the  kingly  person, 
into  hazard  and  danger. 

If  it  were  necessary  in  the  present  instance,  there  could 
be  no  difficulty  in  confining  the  charge,  and  in  clearly  esta- 
blishing the  charge,  now  brought  against  the  prisoner,  under 
the  first  of  these  Treasons,  compassing  and  imagining  the 
death  of  the  King ;  but  I  do  not  mean  to  depart  from  the 
view  of  the  charge  which  was  taken  by  the  public  prosecu- 
tor in  his  opening  speech,  and  it  will  be  quite  sufficient^ 
therefore,  to  confine  your  attention  to  that  Treason  which 
consists  in  levying  war  against  the  King,  and  it  is  principal- 
ly, if  not  solely,  to  that  view  of  the  case  that  I  am  now  to 
direct  my  observations. 

Gentlemen,  what  is  levying  war  against  the  King  i  All 
the  antliorities^and  referring  you  to  take  the  law  not  from 
me,  but  from  the  Court,  by  whom  you  are  afterwards  to  be 
directed,  I  shall  speak  very  generally  upon  this  point — all 
the  authorities  concur  in  stating,  that  there  are  two  points 
in  this  matter  chiefly  to  be  considered.  In  the  first  place, 
whether  there  has  been  assembled  an  armed  multitude — a 
multitude  not  armed  with  all  the  regularity  of  well  appoint- 
ed war — ^bnt  a  multitude  deriving  confidence  from  their 
nambcrs,  and  armed  in  any  way  with  hostile  weapons,  such 
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as  are  auflkient  ia  tbeir  apprehension  to  commence  that 
system  of  operations  which  oonstitntes  the  levying  war.  Hie 
next  pcMnt,  in  considering  this  Treason,  is,  widi  whatdeaigOi 
for  the  accomplishment  ot  what  purpose  is  that  multitnde 
assembled,  and  has  that  mnlUtude  so  provided  itself  with 
armsf 

These  are  the  points  to  which  the  learned  counsel  on  the 
other  side  has  chiefly  directed  himself;  although  I  could  not 
help  thinking,  that  he  shewed  much  greater  dexteri^  in 
withdrawing  your  minds  from  the  proper  subject  before  yoOf 
than  in  giving  you  much  assistance  on  the  law ;  and  ibr  the 
best  of  all  reasons,  because  if  he  had  done  so,  it  would  have 
exposed  the  naked,  nndisguisedf  and  undisguisable  nature 
of  that  Treason,  which,  I  am  confidently  to  contend  before 
you,  has  been  brought  home,  beyond  the  possibility  of  doubt, 
to  the  prisoner  now  at  the  bar. 

Upon  the  first  of  these  points,  whether  there  was  here 
assembled  a  considerable  and  a  violent  multitude,  who  hsd 
provided  themselves  with  arms,  who  had  arrayed  themselves 
in  a  warlike  manner,  who  had  actually  proceeded  to  use 
those  arms  in  the  way  which  has  been  so  clearly  proved  to 
you  by  a  course  of  evidence  that  need  not  be  repeated— up- 
on one  and  all  of  these  points,  it  is  impossible  for  any  hnnum 
understandings  that  has  bestowed  the  slightest  attention  upon 
the  proceedings  which  have  been  detailed  in  your  presencei 
to  entertain  the  remotest  hesitation  or  doubt.  It  is  a  point 
which  has  been  yielded  with  great  discretion  upon  the  other 
aide ;  and  it  is  a  point  upon  which  I  should  be  ashamed  to 
say  one  word  more  to  you.  Therefore,  Gentlemen,  yon  are 
brought  to  a  diort,  and,  as  I  apprehend  it,  as  clear  a  point 
as  ever  was  submitted  to  the  consideration  of  any  joiy ;  the 
point  is  one  which  is  common,  not  to  the  charge  of  Tresson 
only,  but  to  all  crimes  that  can  by  possibility  be  brought 
under  the  consideration  of  courts  and  juries.  It  is  brought 
to  this  point,  what  was  the  design  of  the  parties — ^with  what 
design  did  they  proceed  in  the  way  in  which  they  are  proved 
to  have  proceeded-— was  their  design  an  innocent  design,  a 
laudable  design  i  Nay,  even  taking  it  to  be  a  criminal  desigoi 
was  it  one  of  private  import— was  it  for  the  vindication  ofanj 
15 
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private  r^hty  peculiar  to  anyone  of  Ibe  individuab  who 
were  tbere  engaged— was  it  for  the  satufaction  of  any  pri- 
nt»  grudge — was  it  for  the  inflicting  of  any  private  revenge 
tliat  all  these  proceedings,  these  blood-thirsty  proceedingSt 
were  pursued  i  That  is  the  question  which  you  must  iay  to 
your  conscience }  and  I  am  persuaded,  when  you  give  a 
ooascieatioos  attention  to  the  evidence,  it  is  utterly  impoe- 
siUc^  as  1  said  before  for  you,  or  for  any  man,  to  entertain 
the  most  remote  vestige  of  doubt. 

Gentlemen,  it  is  not  necessary  that  the  pubh'c  design, — 
supposing  I  shall  be  successful  in  shewing  they  had  a  public 
design, — it  is  not  necessary  that  the  public  design  should  have 
been  the  immediate  destruction  of  the  King-— it  is  not  neces* 
aaiy  that  it  should  have  been  to  accomplish  any  particular 
ratraiiit  or  invasion  of  the  kingly  office ;  but  if  the  design 
was  oae  to  accomplish  a  change  in  the  constitution,  be  it  of 
any  description  whatever— If  it  were  in  the  merest  trifle  in 
the  constitution — ^if  it  were  to  accomplish  the  slightest  alte* 
micm  in  the  sacred  form  of  the  constitution— «nd  by  forces 
fcr  k  was  by  foro^  and  by  nothing  dse,  if  the  design  existed 
at  al^— -it  brings  one  and  all  of  them  within  the  sphere  and 
the  nngcb  and  within  the  awful  penalties  of  the  crime  which 
is  now  laid  to  their  charge. 

Gentlemen,  if  there  had  been  nothing  more  in  the  case 
but  that  the  amed  party,  so  arrayed  and  marshalled  and 
prepared,  with  whom  the  prisoner  was  joined,  had  been 
ibund  in  close  and  hardy  conflict  with  the  troops  of  his 
Majesty,  I  do  not  scruple  to  say,  that  it  lay  upon  them  to 
prove  that  they  were  not  levying  war  against  his  Majesty. 
Notwithstanding  all  that  has  been  said  about  the  presump- 
taooa  in  &vour  of  innocence,  presumptions  against  which, 
in  their  faur  and  legal  import,  I  should  be  the  last  person  in 
the  world  to  argue,  I  say,  nevertheless,  that  persons  may  be 
placed  in  such  a  situation  as  to  cast  upon  them  the  whole 
burthen  of  exculpation ;  it  is  not  necessary  that  I  should 
plead  this  case  to  that  degree,  but  I  do  not  scruple  to  lay 
down  that  proposition  as  being  founded  both  in  reason  and 
in  law*  Gentlemen,  if  a  man  is  seen  to  run  another  through 
the  body--4o  blow  out  his  brains,  is  any  thing  more  to  be 
required  of  the  public  prosecutor  than  the  proof  of  that  fact  i 
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Is  he  bound  to  prove  that  this  murder,  as  it  is  in  its  first  ap- 
pearance, this  act  of  homicide,  to  call  it  by  an  abstract  term, 
is  not  committed  in  self-defence, — is  not  committed  under 
the  influence  of  insanity,  or  by  accident  ?  No  such  thing. 
The  duty  of  the  public  prosecutor  is  completed  by  proving 
the  fact  of  homicide;  and  that  fact  b^g  proved,  turns  over 
upon  the  prisoner  the  whole  duty  m  his  own  exculpation. 
Just  so,  Gentlemen,  I  apply  the  principle  here.  And  if  a 
party  of  men,  in  regular  array  of  war,  are  found  in  conflict 
with  the  troops  of  the  King,  I  say  it  lies  upon  them  to  prove 
that  their  purpose  was  not  that  which,  from  necessity,  pro- 
claimed by  the  circumstances  in  which  the  parties  are  found, 
h  the  inference  which  every  man  must  draw  from  the  facts 
so  proved. 

Gentlemen,  there  is  a  passage  in  the  work  of  a  lawyer  who 
IS  of  the  highest  authority  upon  this  subject,  and  who  cer- 
tainly cannot  be  accused  of  not  giving  all  due  attention,  and 
all  due  regard,  to  the  condition  of  prisoners,  and  to  the  pro- 
tection of  the  subject,  in  matter  of  crimes,  which  warrants 
the  principle  to  which  I  have  adverted.  In  order  to  under- 
stand properly  the  passage  which  I  am  about  to  read,  I  may 
«tate  to  you,  that  there  is  such  a  thing  as  what  is  called  a 
constructive  levying  of  war,  which  is  not  an  overt  act  of  the 
treason  of  compassing  the  King^s  death ;  that  is,  if  an  assem- 
bly of  people,  arrayed  in  a  warlike  manner,  proceed  to  the 
accomplishment  of  any  general  alteration  in  the  constitution, 
or  establishments  of  the  country,  even  without  coming  into 
conflict  with  the  troops  of  the  King,  they  are  held  to  fidl 
under  the  situation  of  levying  war  against  the  King,  because 
they  are  doing  that  which  it  is  the  duty  of  the  kingly  oflice 
to  prevent  them  from  doing.  Such  is  termed  a  constructive 
levying  of  war.  Now,  when  is  it  that  this  constructive  levy- 
ing of  war  comes  to  rise  up  to  the  situation  of  a  direct  levy- 
ing of  war  i  I  quote  from  Hales'  Pleas  of  the  Crown,  vol.  I. 
p.  12S., — a  work  of  the  highest  authority.  **  But  such  a 
levying  of  war  may  in  process  of  time  rise  into  a  direct  war 
against  the  King;  as  if  the  King  send  his  forces  to  suppress 
them,  and  they  fight  the  King's  forces ;  and  then  it  may  be 
an  overt  act  to  prove  the  compassing  of  the  King's  death.*' 
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In  like  manner  it  is  laid  down  in  another  anthority,  of  no 
less  respect  in  the  law,  (I  quote  now  from  Foster,  218)  <<  An 
assembly  armed  and  arrayed  in  a  warlike  manner,  for  any 
treasonable  purpose,  is  beUum  levatum^  though  not  beUum 
percussum  ;**  that  is,  it  is  war  levied,  although  no  blood  has 
been  shed,  although  the  campaign  has  not  been  begun^  al- 
though no  part  of  the  country  has  been  possessed  by  rebels, 
if  the  preparation  for  war  is  so  far  complete,  if  they  are  in 
possession  of  arms,  and  arrayed  in  a  warlike  manner.  This 
authority  adds,  *<  Attacking  the  King's  forces  in  opposition 
to  his  authority,  upon  a  march,  or  in  quarters,  is  levying 
war  against  the  King/'  And  I  shall  have  occasion  to  ad- 
vert to  this  again  afterwards,  when  I  come  to  notice  a  part 
of  the  argument  on  the  other  side,  in  which  it  seemed  to  be 
stated,  that,  unless  it  could  be  established  that  Treason  had 
preceded  the  battle  or  the  affray  of  Bonnymuir^  Treason 
could  not  be  made  out  on  that  fact ;  and  it  seemed  to  be 
maintained,  that  before  that  fact  took  place,  there  was  not 
the  remotest  ground  for  saying  Treason  had  been  commit- 
ted. 

But  to  the  immediate  purpose  which  I  have  in  hand, 
^  Attacking  the  King^s  forces^  in  opposition  to  his  autho- 
rity, upon  a  march,  or  in  quarters,  is  levying  war  against  the 
King/'  There  then  follows  a  qualification,  which^  in  truth, 
comprehends,  in  the  space  of  three  or  four  lines,  the  bulk  of 
the  argument  upon  the  other  side; — ^  but  if,  upon  a  sudden 
quarrel^  from  some  affront  given  or  taken,  the  neighbour- 
hood should  rise  and  drive  the  forces  out  of  their  quarters, 
that  would  be  a  great  misdemeanour,  and  if  death  should 
ensue^  it  may  be  felony  in  the  assailants,  but  it  will  not  be 
Treason,  because  there  was  no  intention  against  the  King's 
person  and  government/' 

Now,  the  import  of  that  authority  is,  that  if  the  King's 
forces,  in  opposition  to  the  King's  authority,  were  attacked 
upon  a  march  or  in  their  quarters,  such  a  proceedings  by 
presumption  of  law,  would  be  levying  war  against  the  King, 
and  it  makes  out  the  proposition  to  which  I  have  been  en- 
deavouring thus  briefly,  and  perhaps  imperfectly,  to  direct 
your  attention,  that  if  there  had  been  no  other  evidence  in 
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authorized  me  to  demand  a  verdict  at  yoor  hands  upon  that 
branch  of  the  iadictment  which  is  laid  against  the  prisoner. 

Butt  Gentlemeny  there  is  a  vast  deal  more  ovidencCi  to 
which  it  is  impossible  for  any  man  to  shnt  hb  eyes;  and  if 
once  your  eyes  are  open  to  it^  I  must  protest  for  one  thst 
I  cannot  discover  upon  what  ground  the  coneluaoB  can  be 
avoided.  I  aay^  the  oonnecdon  of  the  prisoner  with  the 
hand-bilb,  both  the  one  and  the  other  of  those  hajid-bill% 
which  are  so  reduced  into  evidence  as  to  antluuize  me  to 
read  them  to  you^  b  brought  home  in  such  a  way  that  it  is 
impossible  to  escape  from  them;  and  I  shall  call  your  atten- 
tion shortly  to  the  situation  of  each  of  these  hand-bills. 

Bntp  in  the  first  places  I  may  say  a  word  or  two  as  to  thor 
contents ;  and  whether  you  take  the  first  paragrafdi  which  is 
contained  in  themtorwhetheryoutaketbat  part  of  them  which 
pecoliariy  rdates  to  the  Address  to  the  Soldiera^I  hold  both 
the  one  and  the  other  to  import  an  equally  treasonable  por- 
pofiCi  It  says^  ^  Friends  and  countrym^ij  roused  fi*om  thst 
torpid  state  in  which  we  have  been  sunk  for  so  many  years^  we 
are  at  length  comp^ed,  from  the  extremity  of  our  snfferijigs, 
and  the  contempt  heaped  upon  our  petitions  fi>r  redreaij  to 
assert  our  rights  at  the  hazard  of  our  lives^  and  prodaira  to 
the  world  the  x^al  motives  which  (if  not  misrepresented  by 
designing  men^  would  have  united  all  ranks)  have  induced 
us  to  take  up  arms  for  the  redress  of  our  common  grievances* 
The  numerous  public  meetings  held  throughout  the  coontiy^ 
has  demonstrated  to  you  that  the  interests  of  aU  classes  are 
the  same.  That  the  protection  of  the  life  and  property  of 
the  rich  man  is  the  interest  of  the  poor  maUf  and  in  retnnij 
it  b  the  interest  of  the  rich  to  protect  the  poor  from  the 
iron  grasp  of  despotism ;  for  when  its  victims  are  exhausted 
in  the 'lower  circles^  there  is  no  assurance  but  that  its  ra- 
vages will  be  continued  in  the  upper  (  for^  once  set  in  moUoD, 
it  will  continue  to  move  till  a  succession  of  victims  fell  Our 
principles  are  few,  and  founded  on  the  basb  of  our  coosti- 
ttttion,  which  were  purchased  with  the  dearest  bk>od  of  oar 
ancestors^  and  which  we  swear  to  transmit  to  posterity  uo- 
sullied,  or  perish  in  the  attempt;  equality  of  rights  (not  of 
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property)  is  the  object  kr  which  we  eontendy  and  which  we 
cmiiider  as  the  only  lecnrity  for  oar  liberties  and  lires;  let 
us  shew  to  the  world  that  we  are  not  that  kwlets  sanguinary 
rabble  which  our  oppressors  would  persuade  the  higher 
circles  we  are,  but  a  brave  and  generous  people,  determined 
to  be  free.  Liberty  or  death  is  our  motto,  and  we  have 
sworn  to  return  home  in  triumph,  or  return  no  more." 
That  is  the  first  and  the  last  sentence  of  the  commencement 
of  this  Address.  Now,  Gentlemen,  can  any  one  of  you  doubt, 
that  here  is  a  distinct  proclamaticm  of  a  pubKc  puipose,  a 
distinct  proclamation  of  an  intention  of  redressing  their 
common  grievances,  by  talking  up  arms  ? 

What  do  all  aiithorities  concur  in  stating  the  law  to  be 
as  applicable  to  such  attempts  i  *'  Insurrections,  in  order  to 
throw  down  all  inclosuresy  to  alter  the  established  law,  or 
diange  rdigion,  to  enhance  the  price  of  all  labour,  to  open 
all  prisons,  all  risings,  in  order  to  e£fect  these  innovations 
of  a  public  and  general  concern,  by  an  armed  forces  are^  in 
oonsCmction  of  law.  High  Treason,  within  the  danse  of  le- 
vying war ;  for,  though  they  are  not  levelled  at  the  person 
of  the  King^  they  are  against  his  Royal  Majesty;  and,  be» 
sidesj  they  have  a  direct  tendency  to  dissolve  all  the  bonds 
of  sdder^,  and  to  destroy  all  property,  and  all  govemment 
too,  by  numbers  and  by  armed  force.  Insurrections  likei- 
wise  for  redressing  national  grievances,  or  for  the  expulsion 
of  foreigners  in  general,  or  indeed  of  any  single  nation  li* 
ving  here  under  the  protection  of  the  King,  or  for  the  re- 
formation of  real  or  imaginary  evils  of  a  pobUc  nature,  and 
in  which  the  insurgents  have  no  special  interest,  risings  to 
effect  these  ends  by  force  and  numbers,  are,  by  construe^ 
tion  of  law,  withm  the  clause  of  levying  war,  for  they  are 
levelled  at  the  King's  Crown  and  Royal  dignity.'* 

Gentlemen,  if  th^r  are  so  by  construction  of  law,  it  is  by 
a  construction  of  law,  as  I  hiuted  to  you  in  the  beginning, 
equally  fiivourable  to  the  subject,  and  necessary  for  the  pro- 
tection of  the  State,  because,  by  that  construction,  the  law 
does,  in  favour  of  the  subject,  exdude  and  relieve  him  from 
the  penalties  of  Treason  in  those  cases  in  which  the  war  is 
levied  for  a  privi^  purpose;  and,  therefore^  although  the 
offesicem^t  foil  under  the  strict  letter,  it  is  fa  consequence 


270 

of  that  predominant  constniction  tliat  it  docs  not  ftll  within 
ihe  porpose  or  intendment  of  the  statute ;  andy  on  the  other 
hand,  while  the  law  thus  provides  for  the  safety  of  the  sub- 
ject in  that  respect,  it  provides  for  the  safeQr  of  the  State  in 
the  other  respect,  by  holding  it  to  be  a  levying  war  where 
force  is. adopted  to  effect  any  change  in  die  constitadoii» 
which  it  is  the  du^  of  the  executive  to  prevent. 

I  take  it  for  granted  that  there  cannot  be  two  oonstrao 
tions  or  opinions  about  the  import  of  the  address  which  I 
have  read.  It  is  a  treasonable  address ;  it  does  call  upon 
the  subjects  to  take  up  arms  for  a  treasonable  purpose; 
and,  therefore,  the  question  is,  whether  that  treasonable  ad- 
dress is  brought  home  in  any  degree  to  the  prisoner  at  the 
bar,  and  the  associates  with  whom  he  was  connected.  Be- 
cause I  state  to  you,  in  point  of  law,  and  I  state  it  under  the 
correction  of  the  Court,  that  if  this  treasonable  Address  is 
brought  home  to  any  one  of  those  with  whom  the  prisoner 
was  associated  in  arms,  though  he  may  not  be  a  principal 
in  the  matter,  he  becomes  a  principal  in  consequence  of  be- 
ing an  accessory  and  engaged  in  it;  and  I  state  that  as  a 
principle  of  law  on  which  no  earthly  doubt  can  be  oiter- 
tained. 

On  the  important  subject  of  theprisoner's  knowledge  o^  and 
connection  with  the  Address,  I  crave  you  to  go  back  to  the 
evidence  of  Mr  Hardie,  the  Justice^  and  his  testimony  must 
be  quite  fresh  in  your  mind«  He  was  in  Duke»street  in  the 
morning  of  the  Sd  of  April ;  he  was  attracted  to  a  particoUir 
place  by  a  crowd  of  persons  assembled  around  a  watch-box  ; 
he  went  up  to  see  what  those  parties  were  reading ;  he  him- 
self read  part  of  the  address  that  was  there  posted  up;  he 
heard  part  of  it  read  aloud  by  one  of  the  persons  assembled  ; 
it  was  read  aloud  in  such  a  manner  that  Mr  Hardie^  and  all 
that  were  thereabout,  must  have  heard  it,  and  clearly  did 
hear  it;  there  cannot  be  a  doubt  of  it«  In  that  party  was 
Hardie,  the  prisoner.  Mr  Hardie,  the  Justice,  attempted 
to  pull  down  that  address;  he  was  forcibly  prevented  from 
'doing  so ;  and  he  was  so  forcibly  prevented  by  the  prisoner 
at  the  bar ;— that  is  proved  beyond  all  doubt ;  and  the  ques- 
tion for  you  is,  was  or  was  not  the  prisoner  at  the  bar  cog- 
nizant o4  and  acquainted  with  the  contents  of  that  Address^ 
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which  he  so  protected  by  forces  which  he  so  aided  in  pub- 
lishing, by  protecting  it  in  the  place  where  it  was  posted  up 
fi>r  publication.  It  was  in  the  course  of  being  publicly  read 
when  Mr  Hardie  came  up,  and  another  witness,  M^Pherson, 
who  was  looking  out  of  his  window  directly  opposite,  saw 
the  parties  reading  it,  so  that  there  .cannot  be  a  doubt  in 
any  body's  mind,  that  that  Address  was  read  and  known  in 
all  its  contents  by  the  prisoner  at  the  ban 

It  must  not  bo  overlooked,  that  Mr  Hardie,  the  Justice^ 
when  he  proceeded  to  pull  it  down,  told  the  prisoner  that  it 
was  a  treasonable  and  seditious  Address,  and  that  it  was  his 
daty  to  pull  it  down.  The  answer  made  to  that  by  the  pri- 
soner was,  that  he  would  lose  the  last  drop  of  his  blood  be- 
fore he  permitted  it  to  be  pulled  down.  Mr  Hardie  read  part 
of  it  himself.  At  a  short  distance  firom  where  the  Address 
was  posted,  there  was  another  of  a  similar  appearance  fixed 
upon  one  of  the  public  wells^  containing  a  similar  address  at 
the  top,  a  similar  appearance  throughout,— containing  in  the 
heart  of  it  a  passage  identically  the  same  with  that  which 
was  read  from  the  watch-box ;  and  the  case  for  your  con- 
sideration is,  whether  there  is  room  for  any  reasonable  doubt, 
T-any  such  doubt  as  ought  to  be  permitted  to  interfere  with 
the  clear  course  of  law, — ^whether  there  can  exist  in  your 
minds,  acting  conscientiously,  the  slightest  doubt,"»tbat  the 
contents  of  the  Address  posted  up  on  the  well  were  the  same 
as  the  contents  of  that  on  the  watch-box,  of  which  the  pri- 
soner was  cognizant  i  That  is  a  question  for  your  consider- 
ation. I  have  stated  the  view  I  have  taken  upon  it, — a  view 
upon  which  I  entertain  no  doubt;  but  I  leave  it  entirely  for 
your  own  determination. 

You  are  now  to  con»der  what  was  the  justification  made 
to  this  part  of  the  case,  viz.  that  it  was  no  more  a  guilty 
act  in  the  prisoner  than  it  would  have  been  in  any  other  in- 
dividual, who,  hurried  there  by  a  vulgar  and  overruling  cu- 
riosity, was  reading  this  like  any  other  bloody  story,  any 
other  tragedy,  any  other  fearful  tale  posted  on  the  walls, 
and  that  his  interference  was  merely  to  prevent  this  natural 
curiosity  from  being  disappointed,  by  reading  the  whole  right 
out  If  there  had  been  no  more  than  this  in  the  case,  there 
ought  have  been  something  to  be  said,  perhaps,  thosgh  J 
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do  not  admit  that  it  oottU  have  availed  mncliy  beeaoM^  if 
there  had  been  no  more  in  this  case,  I  should  snbmit  this 
was  an  act  of  publication  of  the  Address,  inciting  the  sub- 
jects to  rebellion,  and  that  it  would  have  been  an  o?ert  act 
under  the  first  count  of  this  indictment. 

But  the  prisoner  is  stiU  more  btally  and  actively  connect- 
ed with  this  Address,  because  he  was  found  in  arms  after- 
wards; he  is  found  the  same  day,  or  the  next  mominf^  in 
arms. 

Gentlemen,  I  call  on  you  to  join  these  circumstances  to* 
gether,  and  I  say,  if  you  find  a  man  thus  protecting  the  pub- 
lication of  this  address,  declaring  that  he  would,  at  the  ha* 
zard  of  his  life^  prevent  it  from  being  pulled  down  and  de- 
stroyed,««*when  you  find  the  same  individual  joined  in  arms 
with  those  whaare  in  possession  of  the  Addressy-Hind  when 
you  immediately  afterwards  find  the  same  individual  in  the 
active  accomplishment  of  the  purposes  prodaimed  and  en* 
forced  in  that  Address,  I  say  all  this  is  more  than  sufficient 
to  bring  him  witbm  the  condition  of  being  guilty  of  a  clear 
overt  act  of  Treason ;  inasmuch  as  that  Address  does  give 
evidence  of  the  design  and  character  of  the  whole  proceed- 
ing, in  which,  in  furtherance  of  it,  be  is  afterwards  engaged. 

Now,  there  is  another  hand-biU  which  you  will  find  to  be 
in  identical  terms  with  the  one  of  which  I  have  been  ncnr 
speaking ;  and  how  was  that  address  or  hand-biU  obtained  ? 
It  appears  that  when  Cook,  the  hussar,  then  a  private,  now 
a  seijeant,  was  on  his  way  from  Stirling  to  Kilsyth,  he  fell 
in  with  six  armed  men  upon  the  road — ^in  that  number  was 
Hardie«-4n  that  number  also  was  Bmrd«— and  it  appeared 
that  Hardie  was  dressing  them  by  the  left ;  he  had  formed 
them  into  line  across  the  road,  and  he  was  dressing  them 
in  a  militaiy  manner  by  the  left.  Gentlemen,  is  it  possible 
to  doubt  that  Hardie^  the  prisoner,  is  thus  intimately  con- 
nected and  associated  with,  and  participating  in,  what  these 
men  were  about  i  Can  you  doubt  he  was  a  principal  or  ac- 
cessory, or  both  I  Now^  I  say,  if  that  hand-bill  or  Address 
had  been  found  in  the  pocket  of  any  one  of  those  indivi- 
duals, and  if  that  other  distinct  act  had  not  been  done  in 
the  presence  of  Hardie  by  some  one  handing  it  over  in  his 
presence,  if  it  had  been  found  in  their  pockets  when  they 
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wereapprdieDded,  it  wookl  be  dear  and  competeBt  evidence 
against  Hardiei  and  against  all  those  individuals^  aad  you 
woaU  be  bound  to  look  at  it  as  furnishing  evidence  of  the 
design  and  character  of  that  warlike  meeting  in  which  thqr 
were  engaged.  But  it  does  not  end  there ;  it  is  not  hid  in  the 
pockets  of  one  of  these  persons;  it  is  not  found  afterwards^ 
and  taken  from  his  person  after  apprehension ;  because^  ii| 
tbe  presence  of  HardiC}  it  is  delivered  from  a  largo  parcel 
under  his  eye-sight,  by  one  of  the  men  so  under  his  charget 
sod  therefore  under  his  cognisance  and  presumed  direction 
it  is  given  to  the  soldier  whose  evidence  on  that  subject  is 
now  before  you. 

Gentlemen,  I  cannot  suppose  that  you  can  hare  any  doubt 
so  far  as  I  have  now  gone.  It  is  impossible  for  ingenuity  to 
avoid  tbe  coDchttum  from  all  these  circomstanees*  A  doubt^ 
however,  has  been  attempted  to  be  thrown  upon  the  identic 
of  tbe  paper  so  delivered,  and  the  paper  which  was  exhibited 
in  Court,  and  which  has  been  permitted  to  be  read  in  evi 
dence  before  you ;  and  you  will  be  (>]eased  to  remark  the 
coane,  and  history,  and  &te  of  that  paper.  It  was  kept 
carefully  in  the  possession  of  Cook,  and  ddivered  to  his  o& 
ficer.  Lieutenant  Hodgson ;  it  was  immediately  aikerwards 
returned  to  Cook ;  it  was  carried  carefully  by  Cook^  and 
thereafter  given  to  Lieutenant  Hodgson*  Cook  read  it, 
and  stated  its  substance ;  Lieutenant  Hodgson  read  it,  and 
was  equally  clear  of  its  substance  and  contents.  It  was  d^ 
livered  by  Lieutenant  Hodgson  to  Colonel  Taylor.  And 
thus  it  was,  no  doubt,  out  of  Lieutenant  Hodgson's  posses* 
sion  for  the  brief  space  of  one  night,  and  you  are  called  on 
to  believe  that  Colonel  Taylor  might  have  delivered  to  this 
person  a  diflfercnt  paper  from  that  which  ho  had  received  the 
night  before.  Gentlemen,  that  is  a  most  irrational  and  absurd 
conclusion,  and  I  cannot  suppose  any  intelligent  Juryman 
would  give  a  moment's  credit  to  the  doubt  there  attempted 
to  be  suggested.  But  Lieutenant  Hodgson  tells  you  he  read 
it  before  and  since,  and  be  tells  you  that  he  is  perfectly  sa- 
tisfied, from  the  contents  of  it,  that  it  is  the  very  same  pa- 
per; he  says,  not  merely  from  its  contents,  but  his  expres- 
sions are  exceedingly  remarkable ;  he  says  he  received  a 

▼01. 1.  a 


274 

hamUMll  from  Cook^  that  it  was  out  of  his  hands  with  Co^ 
lonel  Taylor  for  one  night ;  but  the  contents  are  the  same} 
the  signature  is  the  same  at  tlie  bottom  of  it»  the  commence- 
ment of  the  address  is  the  same^  and  the  whole  appearance 
is  the  same.    Now^  if  we  had  been  identifyiog  any  thing 
doc    ttny  material  substance  whatever,  and  not  a  piece  of 
paper  containing  a  printed  address-^here  could  not  have 
been  the  least  doubt.    In  this  case  you  havet  in  addition  to 
the  precise  similarity  or  identity  of  appearaneei  the  evidence 
of  similarity  or  identity  of  contents.   I  leave  this  part  of  the 
casCi  thereforci  in  the  conviction^  not  only  that  you  aresatisfied 
that  this  address  is  sufficiently  identifiedj  but  that,  if  you  are 
satisfied  of  that,  you  must  still  more  clearly  be  satisfied  of  this 
also,  that  it  is  brought  home  clearly  to  the  cognizance  and 
knowledge  of  the  prisoner  and  his  party,  to  enable  you  to 
take  it  as  connected  with  the  proceedings  in  which  he  waa 
engaged ;  and  if  you  do  take  it  as  connected  with  the  pro- 
oeedings  in  which  he  was  engaged,  it  is  impossible  to  hesitate 
as  to  the  nature  and  tharacter  of  the  crime  of  which  he  ia 
guilty. 

.  But  this  does  not  conclude  the  evidence  of  the  general 
object  and  purpose  of  the  prisoner  and  his  associates,  because 
I  must  remind  you  of  the  conversation  which  took  place  with 
that  very  distinct  witness,  Mr  Cook,  the  Serjeant.  He  ask- 
ed  them  what  they  wanted ;  (he  saw  them  armed.)  What 
was  their  answer?  They  said  they  were  in  search  of  their 
rights,  as  every  honest  man  should  be*  How  were  they  in 
search  of  their  rights  ?  or  what  were  the  eights  of  which 
they  were  in  search  i  Were  they  in  search  of  their  rights  as 
honest  men  generally  go  in  search  of  their  rights  ?  Had  they 
not  arms  in  their  hands  i  Is  that  the  way  in  which  honest 
men  and  loyal  subjects  go  in  search  of  their  rights  i  But 
what  were  the  rights  they  were  in  search  of?  Was  it  a  pri- 
vate right  they  were  in  search  of?  Was  it  a  private  wrong 
they  were  seeking  to  redress,  or  a  private  object  they  were 
endeavouring  to  obtain  ?  1  cannot  allow  myself  to  suppose 
you  could  be  deceived  upon  this  point ;  and,  therefore^  the 
evidence  of  Cook,  respecting  this  declaration,  wliicii  they 
made  to  him  on  the  road,  in  the  course  of  conversation,  too^ 
wherein  they  appear  to  have  thought  they  had  met  a  nan 
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haTing  fe1bw^eeHog»  towards  tbem^  and  in  which  they  be- 
trayed what  they  were  about*  establishes  that  they  had  taken 
up  arms  for  the  redress  of  those  grievances  which*  in  the 
Address,  they  state  the  whole  country  had  been  oppressed 
with.  If  you  are  satisfied  on  this  point,  you  cannot  enter* 
tain  a  doubt  as  to  the  verdict  which  it  is  your  duty  to  re- 
tunu 

Then  you  have  the  evidence  of  the  other  witnesses  to  add 
to  the  case. 

And,  last  of  all,  you  have  the  evidence  of  his  own  declara- 
ticms.  Gentlemen,  I  do  not  mean  to  read  that  declaration 
over  again  to  yon ;  but  I  state  to  you,  notwithstanding  what 
was  urged  against  its  reception,  that  it  is  not  only  a  kind  of 
evidence  which  the  law  of  England,  now  made  our  hw,  al* 
lows,  but  which  the  daily  law  of  Scotland,  acted  upon  and 
enforced  by  you  a  hundred  times  in  the  course  of  your  Uvesy 
allows.  It  is  a  kind  of  evidence  which  the  law  of  Scotland^ 
as  well  as  the  law  of  England,  properlj^^  naturally,  and  just* 
ly,  places  the  utmost  reliance  upon,  against  prisoners  who 
are  brought  here  to  answer  for  their  crimes.  I  do  not 
mean  to  read  now  that  part  of  the  evidence  which  is 
conuined  in  the  first  part  of  the  declaration-  it  is  left  nne* 
quivocal — it  states  generally  that  their  object  was  to  accom- 
plish an  alteration  of  the  constitution,  a  restitution  of  their 
rigbtsy  which  they  explained  to  be  universal  sufirage,  an- 
nual parliamenu,  and  dection  by  ballot;  and  if  that  is  not 
an  alteration  of  the  constitution,  or  rather  a  total  abolition 
of  the  constitution^  I  am  at  a  k>s8  to  know  what  can  be  so 
characterized. 

After  ail  this  evidence,  clear  and  unequivocal  as  it  must 
be  admitted  to  be^  who  can  doubt  as  to  the  treasonable  na- 
ture of  the  purpose  by  which  the  prisoner  and  his  associates 
were  actuated  ?  This  being  csUblished,  nothing  remains 
about  which  any  dispute  can  exist.  It  has  been  earnestly 
maintained,  that  the  conflict  with  the  King's  troops  did  not 
constitute  Treason,  and  cannot  be  stated  as  an  overt  act  of 
Treason;  and  that  if  there  was  Treason  at  all,  it  must  have 
been  completed  at  some  earlier  stage  of  their  proceedings. 
My  answer  to  this  view  of  the  case  is  short,  simple,  and 
conclusive.    I  contend  that  the  Treason  was  completed  be- 
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fore  the  oonflict  wkh  the  Kio^s  tioopii  of  which  I  need  not 
repeat  to  yoa  the  details.  The  crime  had  arrived  at  its  fall 
meanire  of  legal  and  moral  consummation  by  the  assembling 
in  arms.  But  I  contend  furthery  that  their  conflict  with  the 
.Hussars  and  Yeomanry  was  nothing  more  than  a  natural 
and  necessary  continuatioa  of  the  active  proceedings  for- 
merly begun ;  and  that  the  accomplishment  of  their  treason* 
able  design,  and  their  persooal  sa&ty,  were  equally  involved 
in  the  success  of  that  contest 

Gentlemen,  I  have  detained  you  longer  than  I  intended} 
and  longer  perhaps  than  it  was  fit  in  the  circumstances  of 
so  dear  a  case.  I  should  have  thought  I  might  have  much 
sooner  taken  leave  of  the  case  by  stating  to  you  g^ierally, 
that  i(  in  the  consideration  of  the  whole  evidence  yon  are 
satisfied  in  your  consciences,  that  the  persons  who  thus  are 
admitted  and  proved  to  have  been  in  the  act  of  levying  war, 
had  no  public  purpose  in  view,  had  it  not  in  view  to  accom- 
plish ageneral  redress  of  their  grievances,  or  some  alterations 
in  the  constituted  establishments  of  the  country,  you  would 
give  them  the  benefit  of  an  acquittal.  On  the  other  band, 
if  you  are  impressed  with  those  conclusions  which  the  evi- 
dence so  unequivocally  warrants,  and  which  I  have  endea- 
voured to  enforce  upon  you,  you  have  no  other  alternative 
but  to  find  a  verdict  of  guilty.  If  you  can  bring  your  minds 
to  be  satisfied  that  here  was  some  private  purpose  of  private 
revenge,  some  riot  for  a  private  and  exclusive  otject,  if  you 
can  view  the  case  in  that  way,  which  I  should  deeply  regret 
for  the  sake  of  the  hw  and  the  constitution,  then  you  ought 
and  must  give  your  verdict  in  fiivour  of  the  prisoner.  I 
leave  the  case  with  you.  The  public  prosecutor  most  be 
satisfied  that  his  duty  is  completely  done  by  throwing  a  cri* 
minal  on  a  Jury  of  the  country ;  and  having  thus  done  his 
duty,  he  leaves  the  question,  without  fear  or  further  conecro, 
in  your  hands,  and  to  your  determination. 


Lord  Presideni.'^Qenilemen  of  the  Jury,  It  ia  now  my 
duty  to  sum  up  the  evidence  in  this  case,  and  lo  make 
to  you  such  observations,  in  point  of  law  and  fret,  as, 
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in  mj  faumble  opioioti,  may  be  of  use  in  gniding  yoa  to  a 
just  ferdict  upon  tbis  case;  and,  Oentlemenf  I  need  not' 
remmd  yon  that  it  i§  yoar  duty  now  to  act  under  the  sacired 
ottii  that  you  have  takeoi  of  a  true  deliverance  to  make  be- 
tween our  Sovereign  Lord  the  King  and  the  prisoner  at  the 
bar,  and  a  true  verdict  to  give  according  to  the  evidence. 

Gentlemen,  I  shall  at  this  hour  of  the  night,  and  that  you 
nay  have  your  Ikcnkies  as  unimpaired  as  possible  for  your 
part  of  the  duty,  endeavour  to  be  as  short  as  I  can  in  the 
exposition  of  the  law  and  the  summing  up  of  the  facts. 

Gentlemen,  the  Counsd  on  both  sides  admitted  to  youi 
and  common  sense  will  tell  yon,  that  from  whatever  source 
yoo  take  the  law,  you  are  not  to  take  it,  and  cannot  safely 
uke  it,  from  the  Counsel  upon  either  side.  They  have  a 
duly  to  perform,  which  ia^  for  each  of  them  iamake  the  best 
of  die  case  that  they  can ;  and  above  M,  it  is  ihe  duty  of 
the  Counsel  for  the  prhoner  to  g^t  him  acquitted,  if  it 
be  in  the  power  of  eloquence  to  do  so.  This,  at  leasts 
I  may  say,  in  distinction  between  wimt  yon  have  heard 
from  the  opposite  Connael,  ,tbat  the  law  upon  the  one  side 
it  least  was  supported  by  some  aathorities,  whidi  were 
nad  to  you,  while  the  law  that  was  given  yon  upon  the 
part  of  the  prisoner  was  the  prisoner's  law  abne ;  for  as  to 
itsoommg  from  Mr  Jeffrey,  except  that  it  was  clothed  with 
niore  eloquence  than  the  prisoner  could  have  given  it»-as  an 
cxpodtion  of  the  law,  it  is  no  better  than  if  the  prisoner 
bad  stated  h  himself.  Neither,  Gentlemen,  m  talung  the 
lav  from  me,  are  you  at  liberty  to  oons^r  what  the  law 
of  Treason  ought  to  be  in  this  country,  or  what  it  ought  to 
be  generally  and  speculatively  in  any  country*  The  crime 
of  Treason  in  every  country  can  be  nothing  but  an  arbitra* 
7  and  statutory  crime ;  for  every  government  has  a  right  to 
preacribe  the  nature  of  the  allegiance  due  by  its  subjects  to 
iu  sovereign,  in  whatever  hands  the  sovereignty  is  placed; 
and  every  nation  has  a  right,  by  its  l^islative  authority,  to 
declare  what  the  measure  of  alliance  shall  be,  and  what 
breach  of  that  allegiance  shall  be  Treason  against  that  state; 
Itttands  to  reason  that  it  must  be  so^t  cannot  be  otherwise, 
it  is  not  with  regard  to  IVeason  as  with  legaxd  to  mncder 


878 

or  robbety.    It  b  not  writt«n  in  Che  law  of.Ood  or  in  oar 
hearts;  we  can  take  it  only  from  the  statotes. 

Now^  Gentlemen,  the  law  of  Treason  with  which  we  haie 
to  do»  I  think  it  is  admitted,  is  to  be  found  in  the  Statute 
book  of  England ;  and  it  is  asked,  what  have  we  gained  by 
it  in  this  part  of  the  island  ?  We  have  gained  inmieasand}ly 
by  it;  for,  by  xhe  law  of  Scotland,  down  to  the  Union, 
(whether  the  humanity  of  modem  times  would  have  per> 
mitted  it  to  continue  to  modern  times,  I  cannot  say,)  but  by 
the  law  of  Scotland  torture  might  have  been  used ;  but,  af- 
ter that  Revobtion  which  placed  this  family  on  the  throne^ 
our  daim  of  right  declared  torture  to  be  unlawful,  without 
evidence^  in  ordinary  crimes  j  but  in  this  crime,  if  it  had 
been  tried  the  day  after  the  Revolution,  the  Public  Prosecu- 
tor would  have  been  entitled  to  apply  torture  to  extort  con- 
fession from  the  prisoner.  I  say,  therefore,  by  the  adc^tion 
of  the  English  law  of  Treason,  and  the  form  of  trial,  though 
less  on  the  form  of  trial,  upon  the  whole,  this  country  has 
gained  an  immeasurable  advantage. 

Gentlemen,  the  foundation  and  basis  of  the  law  of  Trea- 
son,  and  it  has  been  the  substance  to  the  present  nuNnent, 
is  to  be  found  in  the  statute  of  Edward  the  Third,  which 
declares  it  to  be  Treason,  *<  if  a  man  doth  compass  and  ima- 
''gine  the  death  of  our  Lord  the  King ;  and,  secondly^  that 
f'  it  is  Treasdn  if  a  man  do  levy  war  against  our  Sovereign 
**  Lord  the  King  within  his  realm.**  That  is  the  law  of 
Treason ;  and  we  can  take  it,  and  read  it,  and  receive  it, 
from  no  other  quarter. 

Gentlemen,  the  statute  of  Edward  the  Third  has  been 
explained,  I  can  hardly  say  extended ;  but  it  has  been  ex- 
plained and  rendered  more  perspicuous  by  a  statute  passed 
in  the  S6th  of  our  late  most  gracious  Sovereign,  which  was 
at  first  temporary,  but  which  has  been  made  perpetual  by 
another  statute  passed  in  the  57th  year  of  the  late  king,  by 
which  it  is  declared  not  only  to  be  Treason  to  imagine  and 
compass  the  death  of  the  Kiag,  but  it  is  Treason  **  to  com- 
<<  pass  or  imagine,  invent,  intend,  or  devise  death  or  de- 
'^  stmction,  or  any  bodily  harm,  to  our  Sovereign  Lord  the 
«<  King;  and,  further,  it  b  deckred  to  be  Treason  to  com- 

IS 


«7? 

^  pan  or  imsf^ne^  imrcnt,  deviaey  or  intend  to  levy  war 
^  agaiost  the  King,  in  order  to  oompel  him  to  change  his 
^  meatures  or  conncik,  or  to  overawe  or  oonatrain  either  or 
^<  both  Houses  of  Parliament."  That  is  the  law  of  Treason, 
and  it  is  neither  a  jevere  nor  an  unjust  law.  As  to  compass- 
ing and  imagining  the  death  of  the  Kiag»  it  would  be  severe 
indeed,  if  the  compassing  and  imagining  was  to  be  punished 
as  Treason,  when  confined  to  the  breast  and  to  the  naked 
intention  of  the  party ;  but  tb^t  is  not  the  law,  for  the  law 
adds,  as  to  compassing  and  imagining  the  death  of  the  King, 
**  if  the  person  accused  shall  thereof  be  provably  attainted  of 
^  open  deed  by  people  of  his  condition ;"  that  is  to  say, 
according  to  modern  interpretation,  if  his  intention  against 
the  life  of  the  King  be  manifested  by  some  act  or  circuaoH 
stance  clearly  indicating  the  traitorous  purpose  of  his  heart* 
Now,  Gentlemen,  this  criminal  intentioa  is  just  what  is  at 
the  bottom  of  all  criminal  jurisprudence ;  it  is  only  carried 
one  degree^  and  but  a  slight  degree,  further  in  the  case  of 
the  King  than*  it  is  in  any  ordinary  crime*  When  a  man 
kills  another,  he  is  not  convicted  or  punished  merely  bo- 
cause  he  haa  killed  him,  but  because  it  will  be  presunled,  if 
he  does  not  prove  the  contrary,  that  be  has  killed  him  with 
a  murderous  intention ;  that,  no  doubt,  will  be  preuuned 
irom  the  mere  fact  of  killing,  but  the  prisoner  is  entitled  to 
prove  otherwise ;  and  if  he  do  prove  otherwise,  thoughhe 
has  killed  a  person  he  is  not  guilty  of  murder.  The  only 
distinction  between  other  crimes  and  Treason  is  this,  that 
m  the  lost  the  criminal  intention  is  punished  before  it  has 
arrived  at  its  final  and  aetoal  completion,  and  this  the  kw 
has  enacted,  and  wisely  enacted,  for  the  public  safety,  wdl 
knowing  that  the  life  of  the  King  is  in  reality  the  safety  and 
Kcmrity  of  the  peace  of  the  country ;  for  i  need  not  state  to 
you  the  inevitable  consequences,  and  the  horrors  imd  disr 
turbanees  which  in  all  probability,  nay,  certainlyi  would  folr 
low  any  sucdessful  attempt  against  the  life  of  the  King. 

But,  GenUemep,  it  does  not  appear  to  me  to  be  exceed- 
ingly neoessary  that  we  should  trouble  ourselves  much  with 
that  branch  of  the  law  .of  Treason,  because  the  Prosecutor 
tokl  you,  and  his  evidence  went  to  that,  that  he  xeli^  on  the 
pther  qieeiea  of  Treaifon  contained  in  co'e  of  the  e6uBta^ 
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that  of  levying  war  against  the  Kfng^  or  that  of  oompaaaing 
and  imaginingf  intendingt  devbingt  and  in?entfngi  the  le-> 
vying  war  against  the  King*  with  an  intent  to  cooipd  him 
to  change  his  measures  and  councils,  or  to  overawe  or  le* 
strain  one  or  both  Houses  of  Parliament.  That  is  the  spe- 
cies of  Treason  we  are  now  to  consider,  which  you  will  find 
laid  down,  in  the  second  count  of  the  indictoient,  levying 
War,  and  the  fourth  count,  compassing,  imagining*  invent- 
ing, devising,  and  inteading  to  levy  war  against  our  Sove* 
reign  Lord  the  King  within  hb  realms,  in  order»  by  force 
and  constraint,  to  compel  him  to  change  his  measures  and 
eoundls.  The  second  and  fourth  counts  of  the  indictment, 
the  one  levying  war,  and  the  other  compassing  to  levy  war^ 
therefore.  Gentlemen,  are  the  species  of  Treason  to  which 
you  will  confine  your  attention ;  and  I  state  to  you,  that  it 
is  the  law,  that,  in  order  to  constitute  a  levying  of  war 
against  the  King,  it  is  neither  the  number  engaged,  nor  the 
force  employed,  nor  the  species  of  weapon  with  which  they 
nay  be  armed,  that  will  constitute  the  overt  act  of  Treason* 
To  prove  such  levying  of  war,  it  is  the  purpose  and  inteotton, 
the  object  which  they  have  in  view^  which  congregatea  and 
assembles  them  together,  whidi  gives  them  the  impolae  in 
their  arming  and  in  their  rtshig—- it  n  that  which  coDatiCntea 
Treason,  and  distinguishes  the  crime  from  that  of  riot,  or  any 
other  rising  for  any  private  purpose  that  can  be  imagined ; 
and  the  law  is  positive^  and  it  has  been  so  laid  down  by  all 
our  writers,  and  found  by  jndgea  and  juries  again  and  agaiUf 
that  if  a  rising  and  insurrection  be  for  a  public  purpose^  to 
resist  the  King's  authority,  to  eompel  him  to  do^  or  Id  ie» 
firain  from  doings  what  it  is  part  of  his  prerogative  to  do<ir 
not  to  do  as  he  thinks  proper ;  if  it  be  to  compel  hiaa  to 
change  his  measutes  and  councils,  it  amounts  to  Treason.  If 
the  purpose  be  of  a  general  nature^  not  ooiuiected  with  the 
private  grievances  of  individuals,  it  is  Treason  \  for  example^ 
if  the  people  of  any  particular  town  were  to  rise  to  oompel 
the  magistrates  to  liberate  a  person  in  a  particular  gaol  for 
any  private  affection  or  association  with  him,  that  waaUl  not 
be  Treason,  though  a  high  crimen  and  it  mi|^t  be  resiated 
by  force.  That  would  not  be  Treason,  beciuse  it  was  not 
a  public  general  pnipoae'  it  was  a  purpose  connected  only 
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with  tbe  prirate  views  which  the  inhabltanU  of  that  parti- 
cular town  had.  Accordingly,  in  the  ease  of  the  Porteons 
mob,  after  due  deUberation,  it  was  held  not  to  be  Treason, 
and  tbe  indictments  were  only  laid  as  for  a  riot*  in  th» 
same  way,  if  the  people  of  a  particular  town,  or  of  a  parti« 
cniar  parish^  having  a  right,  or  thinking  th^  have  a  right, 
of  pasturage  over  a  particular  oomnion,  saw  certain  proprie- 
tors in  the  neighbourhood  making  ioclosures  on  the  common, 
and  were  to  rise  in  a  tumultuous  body,  with  arms  in  their 
hands,  and  by  force  and  fear  pull  down  those  incisures,  of 
compel  tbe  persons  who  had  made  them  to  take  them  down, 
that  would  not  be  Treason,  that  would  be  nothing  but  riot, 
because  it  is  a  mere  private  and  local  purpose  which  they 
had  in  view.  But,  on  the  other  hand,  it  is  just  as  undoubted, 
and  has  been  so  found  and  laid  down  by  all  authorities,  that 
if  the  people  were  to  rise  in  different  parts  of  the  country, 
to  pull  down  or  to  throw  open  all  prisons,  and  to  liberate  all 
prisoners;  if  the  people  were  to  take  it  into  their  heads  that 
no  commons  should  be  inclosed,  even  by  tbe  authority  of 
Parliament,  and  that  they  would  pull  them  all  down,  that 
would  be  a  resistance  of  the  King's  authority  as  joined  with 
that  of  the  legislature;  that  would  be  a  public  purpose;  and 
a  rising  to  effeauate  that  purpose,  I  state  positively,  on  the 
authority  of  the  law«>books,  is  a  positive  and  an  overt  act  of 
Treason ;  therefore,  I  repeat  it  again,  it  is  the  object  which 
the  persons  rising  in  arms  have  in  view,  it  is  their  purpose 
whidi  constitutes  Treason  or  not  Treason,  according  as  it  is 
a  general  purpose  common  to  the  community  at  larger  or  a 
boal  parpose  in  a  few  individuals.  That,  Gentlemen,  is  un- 
doubtedly tlie  low  of  tbe  land.  I  have  stated  to  you  the  au« 
thofity  from  which  alone  you  can  take  it;  it  is  not  what  the 
Cousei  on  either  side  may  sute— it  is  not  what  the  prisoner 
may  wish — ^it  is  not  what  his  Counsel  may  eloquently  set 
forth—- it  is  what  the  law  has  declared,  and  whidi  it  alone  can 
declare;  for  nothing  but  the  law  of  this  land,  and  every  other 
land,  can  declare  what  shall  be  Treason  against  tlie  Sovereign 
of  that  land. 

Gentlemen,  this  being  the  law  of  the  land,  let  ns  now  ap« 
ply  ooiMlves  to  the  evidence  before  as,  and  consider  whe- 
ther there  be,  as  against  this  prisoner,  any  evidence  of  his 
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riaing  in  ftrms  and  levying  iHtr  agatmt  Che  King^  Soit  any 
such  public  and  general  purpose.  GeDtlemeny  the  evidence 
commences  with  that  of  John  Rennie*  who  was  called,  in  point 
of  form,  to  prove  that  this  attack  upon  the  King's  forces  was 
madeinthecoontyofStirling;  because,  unlessan  overt  act  of 
Treason  is  proved  within  the  county  in  which  the  indictment 
IS  found,  the  prosecutor  is  not  at  liberty  to  bring  evidence  of 
any  Treason  in  another  county ;  but  if  ooce  an  overt  act  is 
proved  in  the  county,  then  the  prosecutor  is  at  liberty  to 
bring  evidence  of  Treason  committed  in  other  counties  also. 
If  it  were  not  so,  it  seems  to  me  that  cases  of  the  most  atro- 
cious Treason  could  not  be  proved ;  for  example,  where  an 
army  was  marching  from  county  to  county  and  defeating  the 
King's  forces,  it  is  plain  the  full  extent  of  that  Treason  couM 
be  proved  nowhere;  because,  if  in  the  county  of  Stirling  a 
Treasonable  rising  occurred,  and  this  Treason  afterwards 
spread  from  one  end  of  the  country  to  the  other,  and  could 
only  be  proved  in  Stirling,  the  full  extent  pf  the  conspiracy 
never  could  be  known* 

That  witness  was  brought  for  that  purpose,  but  I  shall  not 
b^n  with  him,  but  take  up  his  evidence  in  the  natural  or« 
dcr  of  events-^and  the  natural  order  of  events  is  the  evidence 
of  Mr  Hardie,  a  Justice  of  the  Peace.  Mr  Hardie,  the 
Justice^  swears  to  yon,  that  he  lived  in  Duke  Street, 
Glasgow, — that  he  had  been  three  years  an  acting  Magi- 
strate^-r-that  he  was  in  Duke  Street  about  half-past  eight 
o'clock  on  Sunday  morning,  the  second  of  April,  when  bis 
attention  was  attracted  by  a  crowd  of  people  on  the  sooth 
side  of  the  street ;  he  saw  the  prisoner  in  the  crowd,  the 
crowd  standing  before ;  he  saw  them,  and  went  up,  and  the 
prisoner  was  in  the  crowd  ;  they  were  alt  looking  at  a  phi* 
card  posted  upon  a  watch-box ;  one  man  was  reading  it 
aloud,  so  that  all  the  crowd  could  hear;  and  the  witness  ha« 
ving  looked  over  it,  and  followed  him,  he  saw  that  he  read 
it  faithfully.  He  says  that  it  was  read  so  that  the  prisoner 
could  also  hear  it.  The  witness  pressed  through  the  crowd 
to  take  it  down,  but  he  was  prevented  by  the  prisoner  and 
others.  The  prisoner  seized  him  and  hustled  him  ofiP  the 
pavement,  having  seised  him  by  the  collar.  That  he  then 
told  him  he  was  a  Magistrate ;  that  the  proclamation  or  ad^^ 
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dress  was  treasonable  and  most  improper^  and  ought  not  to 
be  posted  op^  The  prisoner  (when  he  said  he  was  a  Magi* 
strate)  said,  '<  Where  is  your  authority  ?^  The  witness  had 
not  his  authority,  but  he  told  the  prisoner  that  there  must  be 
plenty  of  people  in  the  crowd  who  knew  he  was  a  Magistrate^ 
though^  at  the  same  time^  he  says  he  did  not  know  any  of 
them.  The  prisoner  said,  before  he  would  permit  the  wit« 
Hess  to  take  down  that  paper,  he  would  part  with  the  last 
drop  of  his  blood.  This  was  after  th/e  second  attempt  to  take 
down  the  paper,  in  which  he  was  not  successful ;  he  had  not 
personal  strength  enough.  The  prisoner  seized  him  again 
by  clasping  both  the  witness's  arms  within  his,  and  he  hus« 
tied  him  off  the  pavement  He  made  no  further  effort.  He 
says  be  would  certainly  have  taken  down  that  paper,  but  for 
the  prevention  or  interruption  which  he  received  from  the 
prisoner  and  the  other  persons  concerned  with  him :  Thai 
he  left  the  spot,  finding  it  impracticable  to  do  so.  He  has 
seen  the  prisoner  at  Stirling  twice  since  his  confinement. 
He  had  never  seen  him  before  that  day.  He  has  not  the 
least  doubt  of  the  prisoner  being  the  person  of  whom  he  has 
spoken.  Witness  did  not  read  the  whole  of  that  address  s 
a  certain  portion  of  it  was  read  aloud  by  the  person  who  was 
reading  at  the  time  he  approached  the  crowd.  The  witness 
followed  him  through  a  part  of  it.  In  two  or  three  minutes 
after  he  left  the  crowd,  he  saw  another  address  that  was  post- 
ed up  against  a  pump  well,  about  four  or  five  feet  high,  which 
be  took  down,  and  read  it  afterwards,  and  which  he  has  had 
in  his  possession  ever  since.  On  having  read  it,  and  compared 
those  parts  of  it  which  be  remembered  having  read  before,  he 
swears  that  both  the  copies— both  the  one  the  prisoner  pre- 
vented his  taking  down,  and  the  other,  did  contain  the  par* 
ticular  passage  addressed  to  the  soldiers,  which  I  will  pre- 
sently call  your  attention  to.  Both  copies  contained  the  pas- 
sage read  by  the  person  in  the  presence  and  hearing  of  the 
prisoner.  He  produces  his  copy  and  reads  that  paragraph. 
The  person  reading  that  paragraph  was  stopped  by  the  wit- 
ness's exertion  to  get  towards  the  place  to  take  it  down.  The 
address  which  he  produces  is  the  same  which  he  got  from 
the  well.  Some  person  appeared  to  have  attempted  to  take 
it  down  before^  as  a  fragment  was  torn  off  the  corner.  The 
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titte  is  the  sQtne^  and  the  paragraph  read  is  the  same,  aa 
that  which  was  against  the  watch-box,  and  which  was  read 
amongst  those  persons.  Then  he.  talks  of  the  great  diflfer- 
ence  there  was  in  the  appearance  of  Glasgow,  and  the  ap« 
pearance  oFthe  people  before  and  after  this  placard. 

Now,  Gentlemen,  look  at  the  indictment,  in  which  you 
Will  find  that  hand^bill  engrossed  verbatim ;  look  at  it,  and 
read  it  attentively,  and  if  ever  there  was  Treason  launched 
from  the  pen  or  press  of  this  country,  that  paper  is  a  Trea- 
sonable composition. 

Now,  Gentlemeni  yon  will  observe  that  the  prisoner  and 
others  were  looking  at  this  Address,  and  hearing  it  read. 
Before  Mr  Hardie  came  up  the  crowd  were  standing  there; 
they  did  not  gather  together  simultaneously  along  with  him ; 
bnt  it  was  their  standing  and  looking  at  the  paper,  and  hear* 
ing  it  read,  that  attracted  his  attention,  and  led  him  to  ad- 
vance towards  them. 

Now,  Gentlemen,  what  arc  the  six  or  eight  words  imme- 
diately preceding  that  paragraph,  which  Mr  Hardie  swears 
he  himself  heard  read  in  the  presence  of  the  prisoner  ?  The 
immediate  preceding  words  are,  '*  Liberty  or  death  is  our 
motto,  and  we  have  sworn  to  return  in  triumph,  or  to  re- 
turn no  more.''  Now,  Gentlemen,  is  it  possible  ibr  you  to 
suppose,  I  do  not  talk  of  presumption,  but  1  wish  I  could 
in  my  own  mind  see  a  shadow  of  ground  for  your  presuming, 
that  those  six  or  eight  words  immediately  preceding  that 
paragraph  regarding  the  soldiers,  which  Mr  Hardie  heard 
read,  had  not  been  read  before  to  the  prisoner,  or  by  him- 
self? if  you  can  in  charity,  or  in  mercy,  believe  that,  I 
have  no  objection— with  God  and  your  conscience  be  it. 
I  shall  only  say  one  word  upon  that  appeal  to  your  mercy 
which  was  made  with  such  eloquence,  that  if,  beyond  a  cer- 
tain extent,  you  listen  to  the  plea  of  mercy  in  the  face  of 
evidence  and  yoUr  oath,  you  arc  guilty  of  neither  more  nor 
less  than  wilful  and  corrupt  perjury;  to  a  certain  extent, 
indeed,  you  may  give  way  to  mercy,  you  are  authorized  to 
give  way  to  mercy,  and  the  law  requires  it  of  you,  and 
mercy  requires  that  you  should  listen  to  her  dictates.  If 
the  evidence  be  doubtiul,  then  to  be  sure  you  will  lean  to 
the  skle  of  mercy ;  but  as  to  leaning  to  mercy  in  the  face 
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of  evidence  if  Janes  are  to  adopt  that  principle  of  actings 
and  to  listen  to  appeals  to  their  passions  such  as  yoi|  beard 
this  nighty  and  to  words  instead  of  facts,  there  will  indeed 
be  a  revolution  in  our  government,  for  no  people  under  the 
sun  could  submit  to  have  justice  administered  by  such  a 
tribunal.  It  would  go  further  than  any  tbiog  else  to  over* 
throw  our  happy  constitution,  if  Juries  w^re  turned  into 
implements  to  gratify  their  own  passions,  or  the  appeala 
to  their  passions  made  by  others.  You  are  bound  to  give 
a  verdict  according  to  the  evidence^  leaning  to  mercy 
only  where  the  evidence  is  doubtful.  And,  Gentlemeny  if 
yoa  do  and  can  feel  a  doubt  as  to  the  prisoner  at  the  bar 
being  fully  aware  of  the  whole  contents  of  this  Address,  then 
to  be  sure  you  will  find  so ;  because,  being  in  doubt,  you 
will  lean  to  the  side  of  mercy.  But,  with  regard  at  least  to 
a  part  of  the  Address,  it  is  impossible  to  doubt.  It  is  proved 
to  have  been  read  to  the  prisoner  by  the  person  who  was 
reading;  it  is  not  left  to  conjecture  whether  he  was  privy  to 
that  part  of  it— part  of  it  was  read  to  him,  and  not  the 
least  criminal  part  of  it — that  part  addressed  to  the  soldiers, 
which  you  will  read  when  you  will  retire,  calling  on  theoi 
to  rise  in  mutiny  to  their  employers,  and  to  join  the  prisoner 
and  his  associates  in  the  vindication  and  assertion  of  their 
rights.  Therefore,  Gentlemen,  here  is  an  Address  posted  up, 
calling  upon  the  people  to  rise  for  a  public  purpose,  stating 
that  liberty  or  death  was  their  motto,  and  th^t  they  wcne 
never  to  return  home  except  they  returned  in  triumph ; 
calling  upon  the  people  to  rise,  as  it  is  said,  for  the  assertion 
of  their  rights.  That  day,  and  the  next  day,  and  the  day 
after,  it  is  sworn  to  you  by  a  witness  whom  I  shall  presently 
come  to,  that  he  saw  the  prisoner  at  the  bar  walking  idly  in 
the  streets  of  Glasgow,  mixed  with  other  bands  of  idle  men, 
exactly  obeying  the  terms  of  that  proclamation — never  to 
work  again  till  they  had  accomplished  their  purpose.  In 
the  first  places  I  must  state  to  you  what  this  prisoner  did  to 
Mr  Hardie.  He  positively  prevented  him  taking  down  this 
address,  and  Mr  Hardie  positively  swears  that  the  prisoner 
was  the  most  prominent  of  the  party  in  preventii^g  his  taking 
it  down.  Now,  I  state  to  you  in  law,  without  the  possibility 
that  you  can  doubt  it,  because  common  sense  tells  us  the 


286 

gftine  things  that  with  regard  to  every  person  who  may  har^ 
had  an  opportunity  of  reading  that  proclamation  which  the 
prisoner  prevented  Mr  Hardie  from  taking  down,  after  he 
&o  presented  him,  it  was  a  new  publication,  it  is  just  the 
same  as  if  he  had  posted  up  another ;  for  where  is  the  di& 
fcrence  between  a  man  who  posts  up  one  copy,  and  amytiwr 
man  who  prerents  it  being  taken  down,  so  that  all  in  futare 
n^  read  it ;  the  guilt  is  the  same,  and,  therefore,  that  was 
a  republication  of  it  to  the  whole  inhabitants  of  the  city  of 
Glasgow. 

Then,  Gentlemen,  comes  Mr  Stirling,  the  surgeon.  He 
recognizes  the  prisoner ;  saw  him  in  Duke  Street.  Mr 
Hardie  was  then  in  the  act  of  taking  down  one  of  tbose 
papers  that  was  posted  on  the  watch-box.  Mr  Hardie  first 
of  all  attempted  to  snatch  it  down  with  his  hand,  and  did 
not  succeed ;  he  afterwards  tried  to  take  it  down  with  the 
point  of  his  umbrella,  but  was  prevented  by  the  prisoner, 
who  caught  hold  of  him  by  the  waist  and  pushed  him  off 
the  pavement*  There  were  twenty  or  thirty  people  round 
the  prisoner,  who  did  not  assist  him,  but  some  of  them  ap- 
peared friendly  to  him.  One  spoke  in  his  behalf,  and  said, 
he  supposed  there  was  no  ill  contained  in  the  paper.  The 
prisoner  wanted  to  know  for  what  reason  Mr  Hardie  wanted 
to  take  it  down,  and  what  authority  he  had  for  doing  so; 
to  which  Mr  Hardie  replied,  that  he  was  a  magistrate,  and 
that  it  was  a  treasonable  paper. 

Now,  Gentlemen,  let  me  call  your  attention  for  one  mo- 
ment to  a  fact  materially  rested  on  by  the  prisoner,  the 
doubt  that  the  prisoner  might  have  entertained  as  to  the 
authority  of  Mr  Hardie  to  take  down  this  Address,  whether 
he  was  a  magistrate  of  Glasgow  or  a  justice  of  the  peace. 
If  he  had  neither  been  justice,  magistrate,  or  constable,  but 
the  humblest  individual  in  Glasgow,  he  was  justified  and 
bound  to  tear  down  that  paper,  and  all  persons  were  guilty 
of  an  illegal  act  who  resisted  an  individual  in  taking  down 
that  paper ;  and,  therefore,  it  is  of  no  consequence  whether 
the  prisoner  knew  he  was  a  magistrate  of  the  city  or  of  the 
county,  for,  if  he  was  the  lowest  individual,  he  was  equal- 
ly bound  to  tear  down  that  paper  as  any  magistrate  could 
possibly  be. 
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Then  he  goes  on  to«ay  the  prisoner  asked  his  autfadrity  i 
and  he  answered,  that  he  was  a  magistrate,  and  the  paper 
contained  seditious  matter.  He  saw  the  prisoner  after  that 
frequently — on  the  Monday,  on  the  Sunday  afternoon^  and 
on  the  Wednesday  morning;,  in  di£Perent  streets  in  Oias- 
gowy  with  a  number  of  people  with  him,  quite  idle.  Then 
he  tells  you  that  there  was  one  Anderson,  an  excisemaUf 
at  the  place  where  the  paper  was  posted^  along  with  the 
witness ;  that  the  prisoner  told  him,  Anderson,  that  he 
knew  his  principles  as  well  as  the  witness  Stirling's ;  that 
it  waa  they  that  had  brought  Mr  Hardie  there  to  puU 
down  the  proclamation,  and  he  would  mark  them  well. 
Now,  Gendemen,  is  it  possible,  with  the  utmost  stretch 
of  candour  and  mercy,  to  suppose  that  the  prisoner  at  the 
bar  would  have  used  this  language  in  behalf  of,  and  in  de« 
fence  of  a  paper  of  the  contents  of  which  he  was  wholly  and 
completely  ignorant  i 

Gentlemen,  to  this  fact  you  have  the  evidence  of  Hagh 
M'Pherson,  if  you  required  any  corroboration ;  but  there  is 
no  contradiction,  and  M^Pherson  swears  to  the  same  fact— 
that  he  was  in  Glasgow  upon  the  Idt  and  2d  of  April  last; 
that  he  was  out  in  the  morning  of  Sunday  the  £d  of  April ; 
he  knew  Mr  Hardie,  whom  he  saw  that  morning  in  Duke 
Street)  when  looking  out  of  his  window ;  there  were  other 
people  upon  the  street  at  the  time,  who  were  reading  a 
paper  that  was  posted  upon  a  sentry-box ;  there  were 
twenty  or  thirty  of  them;  one  man  was  reading  aloud; 
that  he  shortly  afterwards  went  out,  and  saw  the  prisoner 
Hardie.  Mr  Hardie,  the  magistrate,  attempted  to  take 
down  the  paper,  and  the  prisoner  took  Mr  Hardie  by  the 
breast,  and  would  not  allow  him  to  take  it  down ;  therefore, 
you  have  here  the  prisoner  implicated  with  this  treasonable 
paper  in  a  manner  that  it  is  impossible  to  doubt  he  had 
made  it  his  own.  He  says,  **  1  will  shed  the  last  drop  of 
my  blood  before  you  shall  take  it  down.''  He  resisted  its 
being  taken  down ;  he  told  people,  I  know  your  principles! 
gentlemen;  you  brought  Mr  Hardie  here  to  take  down 
this  address,  and  I  will  mark  you  well  for  it;  therefore^ 
Gentlemen,  alas  I  I  am  afraid  this  prisoner,  at  his  very 
first  appearance  on  the  stagey  is  implicated  too  deeply  in 
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ihe  knowledge  of  this  treasonable  paper ;  for  that  it  was 
treasonable  his  Gmnsel  could  not  deny,  no  man  can  deny 
it.  Then,Gentlemen|Whati8it?  A  proclamation  callin<r  on 
the  people  to  rise  in  arms  to  assert  their  rights,  and  never 
to  return  but  in  triumph  ?  to  rise  in  arms ;  and,  within  two 
short  days  after  that  address,  what  is  it  you  see  the  prisoner 
doing  i  rising  and  marching  in  arms,  as  the  proclamation 
had  called  upon  him  to  do.  If,  after  this,  you  shall  think 
that  his  so  rising  in  arms  (for  in  arms  he  was, — it  is  not  dis- 
puted) had  no  connexion  in  his  mind  with  the  treasonable 
Address  which  so  called  upon  the  people  to  rlse^  yon  wiU 
find  a  verdict  for  the  defendant;  but  if,  on  the  other  hand, 
it  be  too  plain,  as  I  am  afraid  it  is,  that  no  charity  of  con- 
struction can  or  ought  to  lead  you,  or  any  other  reasonstble 
man,  to  believe  that  the  prisoner's  so  rising  in  anna  was 
not  connected  with  that  purpose  and  intention,  then  jou 
will  draw  the  necessary  conclusion,  that  his  so  rising  in 
arms  was  in  furtherance  of  the  treasonable  purpose  of  that 
publication,  and  was  an  overt  act  of  Treason,  an  actual 
levying  of  war. 

Then,  Gentlemen,  I  come  to  the  evidence  of  Archibald 
Buchanan,  a  publican  at  Castlecary  Bridge ;  a  party  came 
to  his  house  on  the  Wednesday  morning.  At  half  past  six 
they  came  across  the  bridge ;  they  came  and  tapped  gently 
at  the  door;  he  told  them  to  come  in;  there  were  finom 
twenty-four  to  thirty  of  them ;  they  had  all  some  weapon  or 
other;  some  had  long  sticks,  with  irons  at  the  end  of  them 
^n  plain  English,  pikes ;  some  had  muskets ;  they  asked 
if  he  had  some  porter  and  bread,  and  they  got  a  dozen  of 
porter,  and  a  dozen  of  two-penny  loaves  ;  they  were  at  his 
house  about  half  an  hour.  One  little  man  asked  what  was 
to  pay ;  this  was  Baird,  whom  he  identified.  He,  Baird, 
gave  him  seven  shillings  and  sixpence ;  he  did  not  hear 
him  s^y  any  thing  about  a  note ; — ^faad  the  money  in  his 
pocket,  as  far  as  he  observed ;  asked  for  a  receipt,  which  re- 
ceipt the  witness  was  preparing  to  write  out  in  the  usual  terms; 
but  he  was  told  that  was  not  the  form  which  they  requiredj 
and  Baird  dictated  the  form  of  the  receipt  to  him,  which 
is  this : — «  A  party,**  or,  « the  party  called  here  for  victuals, 
for  porter  and  bread,  and  paid  for  it  7s.  6d."    That  is  the 


289 


terms  of  the  receipt,  *«  the  party  called."  Now,  Gentle- 
men, if  Mr  Baird  had  paid  this  money  ont  of  his  own 
pocket,  and  meant  to  treat  his  fellows  with  it,  what  was  the 
nse  or  purpose  of  a  receipt  in  any  terms  ?  A  receipt  is  sel- 
dom asked  or  given  for  a  tavern-bill,  paid  at  the  moment, 
before  they  Iteve  the  bouse ;  but  if  a  receipt  was  asked  up- 
on such  an  extraordinary  occasion,  it  would  be  asked  in 
the  name  of  the  person  who  paid  the  money  for  the  use 
of  himself  or  others ;  but  this  is  asked  in  the  name  of  a 
par^,  or  the  party,  evidently  with  a  view  that  they  might 
have  a  document  to  shew  to  some  person  or  other  from 
whom  they  were  to  reclaim  the  ftioney  they  had  so  expend- 
ed. Then  the  party  wett  away  together ;  they  did  not 
cross  the  bridge  again^  in  other  words,  they  proceeded  on 
their  way  eastward. 

Then  you  have  Alexander  Itobertson,  of  Drumhead,  in 
the  parish  of  Falkirk,  who  remembers,  on  the  morning  of 
the  iifth  of  April  last,  when  he  opened  his  window-shutters, 
abdat  eight  o'clock,  he  saw  a  parcel  of  people  walking  in 
military  array  along  ihe  canal  eastward,  about  four  hun- 
dred yards  off;  they  had  long  sticks  or  pikes  sloped  over 
their  shoulders,  they  were  marcbing  two  deep,  they  Were 
keeping  step— he  thinks  there  were  about  four-and- thirty — 
they  went  oui  of  sight  in  about  an  hour  or  less ;  he  saw 
them  marchingalong  the  drove-road  going  up  to  Bonnymuir; 
they  went  up  towards  the  top  of  the  hill ;  he  then  saw  that 
a  few  had  guns ;  the  position  they  had  taken  in  going  up 
ihe  bill  one  above  another  enabled  him  to  see  that  some  of 
them  had  guns ;  ihe  rest  had  pikes.  The  last  time  he  saw 
them,  they  were  going  in  a  more  careless  and  straggling 
manner  than  they  had  done  before ;  they  went  up  to  the 
top  of  the  hiH,  and  halted  there  for  about  half  an  hour, 
during  which  time  he  was  keeping  his  eye  upon  them.  As 
he  was  going  home  to  take  his  breakfast,  he  saW  a  troop  of 
cavalry  coming  at  full  speed,  and  stood  still  to  sec  which 
way  they  went ;  he  was  then  between  a  quarier  and  half  a 
mile  from  the  place  where  those  men  were  assembled  upon 
the  muir.  These  people  remained  in  tlie  same  position, 
sitting  Slid  standing  on  the  muir,  till  the  cavalry  came 
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through  the  aqueducti  and  went  up  the  drove-road^  the 
same  way  that  the  people  had  goney  until  they  got  to  the  edge 
of  the  muir ;  the  people  were  upon  a  heighti  from  whence 
they  must  have  seen  the  cavaliy ;  they  waved  their  hats 
over  their  heads^  the  party  that  were  standing  on  the  nmir 
ran  down  the  hill  as  the  cavalry  came  up^  and  posted 
themselves  at  the  back  of  a  dike ;  they  lined  the  dike^ 
that  i%  drew  themselves  up  behind  the  dyke— which  he  says 
was  about  four  feet  nine  inches  high;  that  they  stood  so  as  not 
to  be  seen;  that  the  cavahry  came  up,  and  they  commenced 
firing  upon  them  in  an  irregular  manner  (that  is,  those 
who  had  taken  up  their  position  behind  the  dyke^)  when 
the  cavalry  were  at  about  eighty  or  a  hundred  yards  dis- 
tance from  it.  The  witness  was  about  six  hundred  yards 
distant ;  he  saw  the  guns  over  the  dike  when  they  were  le- 
velled and  fired  at  the  cavalry ;  there  was  first  one  shot 
fired^  and  then  two ;  there  were  more  than  two  shot  fired 
in  an  irregular  manner.  The  cavalry  continued  to  approach 
the  dike;  they  went  through  a  small  slap  in  the  dike»  he 
thinksf  before  they  fired ;  but  he  is  certain  that  no  shot  of 
any  kind  was  fired  by  the  soldiers  until  after  the  firing  from 
the  djjce;  ^fter  thejr  went  through  the  slap  they  fired,  and 
he  could  not  see  for  about  a  minute,  in  consequence  of  the 
amoke ;  in  a  short  time^  they  were  all  dispersed  or  taken 
prisoners ;  there  was  a  wounded  man  that  was  taken  and 
carried  to  his  house  by  desire  of  the  Lieutenant,  from 
whence  he  made  his  escape. 

Upon  his  cross-examination,  he  again  swears,  that  he  is 
sure  the  cavalry  did  not  fire  till  a  number  of  shots  were 
fired  at  them. 

Gentlemen,  here  you  have  a  treasonable  proclamation) 
calling  upon  the  people  to  rise-*you  have  a  party  so  risen, 
and  marching  in  military  array,  with  arms  of  different  de- 
scriptions, of  which  party  the  prisoner  was  one ;  you  have 
them,  upon  seeing  a  party  of  his  Majesty's  troops  advan- 
cing, rushing  down  the  hill  to  take  up  a  most  ikvourable 
position,  aposition  which,  notwithstanding  all  the  discipline 
and  courage  of  those  troops,  if  they  had  not  been  enabled 
by  that  gap  in  the  dike  to  get  through,  it  is  impossible  to 
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mfi  might  not  have  enabled  that  party  to  have  utterly  de- 
JBited,  if  not  totally  annihilated,  that  body  of  troops ;  for, 
it  matt  strike  you  that  the  only  wonder  is,  that  in  the  mer- 
cy of  Providence  more  mischief  was  not  done.  Now,  Gen- 
tlemen,  for  what  purpose  is  all  this,  is  the  question  that  you 
sre  called  upon  to  decide.    Was  it  for  the  purpose  of 
escape  ?  was  running  down  into  the  jaws  of  the  soldiers  the 
way  to  escape,  when  they  had  a  dike  between  them,  and 
the  advantage  of  many  hundred  yards  at  the  top  of  a  hill, 
with  a  wood  at  hand  ?  (for  it  was  proved  that  it  was  only 
when  the  cavalry  turned  round  the  angle  of  the  wood  that 
the  firing  commenced ;)  Was  this  for  the  mere  purpose  of 
escape  ?  or  did  they  resist  some  supposed  warrant  to  ap- 
prehend them,  engaged  in  some  minor  purpose,  not  con- 
nected with  the  Treason  that  had  brought  them  out  ?  I 
wish  from  my  heart  that  you  could  draw  thtit  conclusion, 
or  that  I  could  direct  you  to  do  it«  I  cannot  draw  it  in  my 
mind ;  you  may. 

You  next  have  the  evidence  of  James  Russel,  of  Longcroft; 
he  lives  within  a  gun*shot  of  the  public  road.  On  the  5th 
of  April,  between  seven  and  nine  in  the  morning,  a  party 
of  men  came  to  his  house ;  he  understood  them  to  be  seek- 
ing for  arms ;  he  had  two  guns  in  the  house,  and  he  hid 
one  of  them ;  and  before  he  returned  from  hiding  one  of 
them,  a  man  belonging  to  the  party  had  taken  the  other  gun 
away.  He  saw  a  gun  afterwards  in  Stirling  Castle,  which 
was  taken  from  some  of  the  prisoners,  and  he  identified  it. 
James  Murray,  armourer,  and  John  Benson,  the  store- 
keeper, swear  they  have  had  the  arms  in  their  care^  and 
kept  the  key,  and  no  other  person  had  it  from  the  time  they 
were  deposited  there  till  they  were  brought  here;  and 
James  Russel  was  called  back,  and  identified  bis  gun. 

Now,  Gentlemen,  what  is  all  this  for  i  what  did  they 
seize  arms  for  I  What  was  the  object  in  seizing  them  ?  was 
it  for  any  lawful  purpose  i  was  it  for  any  purpose,  short 
of  the  purpose  which  that  Address  had  in  view  i  If  it  was, 
say  so  $  but  that  they  did  seize  arms  to  accomplish  the  pur- 
pose in  view,  whatever  it  was,,  there  can  be  no  manner  of 
doftbt ;  and,  accordingly,  you  will  find  it  admitted  by  the 


prisoner,  that  their  purpote  wats  to  seize  arms  whererer  iky 
Gonld  find  tbem. 

Tken,  Gtettllesi€fli»  yov  hwve  t\e  etidenoe  of  Wilfiam 
Orindlay,  wfa^  Irreaat  Boany  M iHs-^^He  says,  oa  the  £tb  of 
April  he  saw  a  |»rty  near  Us  honse,  about  twenty  in  imm- 
ber,  tbey  were  geing  along  in  raarching  order,  most  of  then 
were  carrying  pikes,  he  obsenred  one  with  a  gun;  they  ireie 
gomg  along  the  canal^bank  towards  Falkirk  andCamelon,lmt 
he  lost  sight  of  them ;  he  afterwards  saw  the  smoke  of  guns 
on  the  hdghtof  Bonnymuir,  and  saw  some  cavalry  pursuiog 
aparoel  of  people;  after  the  party  had  passed  his  house,  he 
missed  a  pitdifork,  which,  he  knows,  either  the  night  before, 
or  some  short  time  before,  he  saw  leaning  against  the  ade 
of  hb  house  ;  that  he  saw  it  afterwards  with  the  horsemeD, 
when  they  came  twck  with  the  men,  who  he  belieyes  were 
some  of  the  same  he  had  seen  in  the  rooming ;  he  identified 
his  pitchfork,  which  was  in  the  box ;  and  you  will  recollect 
that  he  was  called  on  by  a  cross  question,  not  a  very  fortu- 
nate one^  how  he  oould  identify  one  pitchfork  from  another, 
and  he  pointed  out  a  mark  by  which  he  knew  it ;  and  you 
know  in  the  country,  people  know  what  belong  to  themselves, 
though  they  cannot  make  the  description  intelligible  to  ano- 
ther, but  it  so  happened  this  had  a  mark  which  made  him 
positive  it  was  his. 

Then,  Gentlemen,  you  have  the  e^dence  of  Nichol  Hugh 
Baird,  a  private  in  the  Falkirk  Yeomanry  Cavalry,  he  went 
on  duty  on  Monday  the  dd  of  April;  he  got  leave  a^  ab- 
sence to  go  home  on  the  Tuesday  evening;  as  he  was  re- 
turning to  join  his  T^oop'  on  the  Wednesday  morning  about 
half  past  seven  o^clock,  he  came  up  with  about  a  dozen  men 
on  the  road,  apparently  armed,  who  obstructed  hi#  passage; 
he  asked  them  to  let  him  pass ;  one  man  came  out  snd  ob- 
structed him,  saying,  I  will  be  damned  if  you  diall;  that 
ihey  demanded  his  arms ;  that  ufpon  that  he  presented  his 
pistol  at  them,  and  made  his  way  back  again  and  returned 
fo  Kilsyth,  and  gave  information ;  that  this  was  about  four 
miles  and  a  half  eastward  of  Kilsyth ;  that  Lieutmant  Hodg- 
son, of  the  10th  Hussars,  immediately  came  off  with  a  party 
of  Hussars  and  Yeomanry;  that  he  was  ordered  to  join 
them ;  they  eonsisted  of  two  or  three  and  twenty,  ptftiy 
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Yeonuuiiy  and  partly  Hufisars ;  the  Hussara  were  mountedy 
some  on  the  Yeomanry  horses  and  some  on  their  own;  thai 
the  party  moved  off  eaatvard  to  Bonmymuir;  they  advanced 
up  the  miw « ithete  witre'peopie  on  the  lop  of  the  hilly  whom 
lhey4idvanced  lU)mB3aiBi  thai  these  people  advanced  towards 
lhepan;y,aiid  took  upA  position,  behind  a  usall;  they  cheer- 
ed; ha  says  theaa  were  about  five  and  thir^  or  forty  men, 
anaoed  with  pikes  and  guns ;  when  the  oavaby  were  about 
liaity  yards  from  the  wall,  those  from  bdiiind  the  wall  level- 
led tlietr  pieces  over  the  wall,  and  fired  a  volley;  that  there 
was  no'fting  by  the  miHtary  at  the  time  that  Lieutenant 
Hodgson  rode  up  and  deneed  them  to  surrender,  upon  which 
afew  more  shot  were  fired;  that  they  got  over  a  slap.  The 
people  still  resisted;  that  a  piece  missed  fire  which  was  pre- 
sented at  Lieutenant  Hodgson;  that  several  shots  were 
fired beforo^faey gave  way;  then  they  run  in  all  direcdoos; 
they  were  pursued  and  taken  prisoners;  that  all  ?pho  were 
m  taken  prisoners  were  engaged  in  that  afiair ;  he  identified 
the  prisoner  as  bung  of  that  party,  and  says  he  saw  him 
sgain  in  Edinbur^  Castle ;  that  aoas  were  found  upon  the 
spot;  that  several  ball  cartridges  were  taken  from  different 
prisoners;  that  there  was  a  bag  taken  from  one  of  them, 
oontiuniBg  ball,  and  cartridges,  and  powder ;  he  identified 
Murdiie  and  Johnstone,  and  he  also  identified  Baird,  Alcx^* 
soder  Hart,  and  Benjamin  Mcwe,  as  being  all  ip  the  battle; 
and  he  identifies  positively  the  gun  which  was  levelled  at 
Lieutenant  Hodgson  as  heang  a  kind  of  .blund^buss. 

The  next.  Gentlemen,  is  die  evidence  pf  Thomas  Cook, 
who  is  a  Serjeant  in  the  10th  Hussars.  He  swosis,  that  he 
left  Stirling  about  Ax  o'clock  in  the  moriningof  the  dth  of 
April,  to  go  to  Kilsyth,  At  4bout  7  or  8  miles  from  SU- 
ijrth,  he  met  5  or  6  men  aimed  with  different  sorts  of  arms» 
lAes,  pbtols,  and  firelocks  ;--^he  identifies  the  prisoners^ 
Hardie  and  Murchie,  as  being  of  that  party :  that  upon  his 
coming  close  up  to  them  they  formed  across  the  road ;  the 
prisoner  was  dressing  them  by  the  left :  that  is,  in  other  and 
vsQBt  fatal  .words,  the  prisoner  acted  as  the  l^der  or  ofiicer 
of  that  small  party,  .doing  the  duty  of  an  officer  when  he 
«baws  his  men  up  to  see  that  they  ^tand  rq^ularly  in  line. 
Thej  called  upon  the  witness  to  halt.    He  asked  them  what 
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they  wanted ;  and  one  of  them  said,  they  were  seeking  for 
thmr  rights,  as  honest  men  ought  to  do.  Now,  Gendenen, 
attend  here  to  what  b  the  language  of  this  Address.  Tbifl 
man  said  they  were  seeking  their  rights,  and  one  of  the  pa- 
ragraphs in  the  Address  following  that  with  regard  to  the 
scddiers  is  this  r  **  We  earnestly  request  of  all  to  desist  from 
their  labour  from  a  certain  day,''  just  what  the  prisoner  is 
proved  to  have  done,  when-  a  gentleman  states  he  saw  him 
marching  about  the  streets  of  Glasgow  with  bands*  of  men, 
<'  to  desist  from  their  labour  from  and  after  this  day,  the  first 
of  April,  and  attend  wliolly  to  the  recovery  of  their  rights; 
and  con»der  it  as  the  duty  of  every  man  not  to  reoommenoe 
until  he  is  in  possession  of  those  rights  which  di^inguisbes 
the  free  man  from  the  slave ;''  so  that  you  see  this  party 
here  using  the  very  identical  language  of  that  prodams- 
tion  under  which  they  originally  set  out,^— they  were  seeking 
th<nr  rights.  The  witness  then  goes  on  to  say  he  dissem- 
bled with  them ;  he  answered  he  was  very  sorry  for  their 
case.  They  said,  you  are  an  orderly  man,  where  are  your  dis- 
patches ?  Was  it  m  the  prosecution  of  their  rights ;  was  it  in 
the  prosecution  of  any  private  purpose,  or  the  redress  of  any 
local  or  private  grievance  peculiar  to  them,  that  they  were  to 
take  the  dispatches  from  a  man  carrying  dispatches  from  one 
officer  to  another  ?  or  was  it  such  conduct  as  one  body  of  arm- 
ed men  would  use  against  another  body  of  armed  men,  to  see 
what  the  orders  were,  under  which  the  others  were  acting,  and 
to  see  what  force  might  be  brought  against  them  from  other 
quarters  ?  What  would  the  most  regukr  general  do,  but  to  see 
if  the  prisoner  had  any  paper  which  would  give  him  any  infor- 
mation  with  regard  to  the  danger  he  might  run  in  marching 
further  on  ?  He  said  that  he  had  no  dispatches  r  that  he 
himself  had  been  left  behind  at  Stiriing.  That  they  con- 
ceiving he  was  left  behind  from  drunkenness  or  something, 
said,  that  is  bad  for  you.— They  wanted  to  take  his  arms,  but 
one  said  No:  that  he  told  them  he  was  a  friend  of  tbar 
cause :  that  he  was*a  weaver,  and  had  a  wife  and  children  d 
his  own,  and  was  very  sorry  for  their  atuation :  that  they 
asked  him  if  he  could  read ;  he  said,  yes :  that  upon  his 
telling  them  that,  they  took  out  a  roll  of  hand-bills  and  gave 
him  one.     He  cannot  say  who  gave  it  to  him,  but  one  of  the 
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party,  of  which  the  prisoner  is  proved  to  have  acted  as  leader 
and  commander. 

Now,  Grentlemett,  I  state  to  you  as  the  most  undoubted 
law  of  the  land,  that  the  leader  of  a  party  in  arms  must,  itt 
the  nature  of  things,  be  answerable  for  what  is  done  by 
that  party  under  his  command.  Take  it  ki  this  shape,  and 
it  will  be  intelligible  to  you  in  a  moment  Suppose  this 
prisoner  was  the  commander  of  the  whole  party  of  fifty 
or  sixty,  would  it  be  tdierated  for  a  moment  to  say  he  was 
not  responsible  for  every  shot  fired,  and  that  he  could  not  be 
convicted  except  for  the  use  of  the  weapon  in  his  own  band  ?  A 
ocxnmander,  then,  who  seldom  fights  at  all,  is  not  answerable 
for  the  Treason ;  that  is  the  inevitable  and  legal  consequencel 
If  the  moment  of  the  prisoner  is  well  founded,  that  this  man 
is  not  answerable  for  the  acts  of  the  party  under  his  command^ 
then  a  general  of  a  treasonable  army  is  the  safest  of  all  men, 
because  if  he  is  not  answerable  for  that  which  others  may  do, 
he  seldom  does  any  thing  in  the  way  of  fighting  himself* 
Grentlemen,  he  saw  this  paper  delivered ;  be  was  in  the  com- 
mand of  that  party ;  if  he  did  not  know  what  it  contained, 
he  shoidd  have  called  upon  them  to  shew  it  to  him— Sir^  let 
me  see  that  before  you  ^e  it  to  a  dragoon,  so  as  to  impli- 
cate  me ;  but  he  did  no  such  thing ;  he  saw  it  ^ven  and  ap- 
proved of  it,  if  he  did  not  order  it ;  and  he  must  be  held  in 
law,  to  know  what  the  paper  was,  or  at  least  in  law  he  is  an- 
swerable for  it ;  and.  Gentlemen,  accordingly,  in  a  noted  case 
mthereignof  King  William,  the  case  of  LordFreston,aScotch 
Peer,  who  was  tried  in  England,  there  was  a  paper  found  in 
his  desk,  containing  a  statement  of  a  scheme  of  invasion  by 
the  French,  which  was  read  and  received  as  evidence  against 
him,  of  a  purpose  to  compass  and  imagine  the  death  of  the 
King,  although  it  was  not  proved  or  attempted  to  be  proved, 
that  he  had  communicated  that  paper  to  the  enemy,— nay,  I 
do  not  know  that  it  was  proved  that  he  knew  the  contents  of 
that  paper ;  but  being  a  paper  in  furtherance  of  a  traitorous 
correspondence,  in  which  he  was  proved  otherwise  to  be  con- 
cerned, it  was  received  against  him.  Here  you  have  the 
prisoner  at  the  bar  seeing  a  large  roll  of  hand-bills  taken  out 
by  one  of  his  party,  and  one  of  them  handed  to  the  seij^eant 
of  Hussars,  because  they  believed  he  was  one  of  their  friends  ? 
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iberefoie»  6eDtleiiieo»  the  prisooer  at  the  liar  is  implicated 
in  the  atrongest  manner  with  this  paper  so  given  to  the  eer- 
Jeant;  it  was  given  in  hia  presence,  it  was  ffyen  by  his  per- 
fllission^  it  was  given  by  people  over  whom  he  had  assumed, 
and  was  exerosing  an  authority  and  command,  whom  he 
might  have  restrained  from  giving  it,  if  be  did  not  aj^rove 
of  it ;  and  if  he  bad  attempted  to  resjlrain  them,  the  sejjeant 
would  have  beard  it,  and  dten  he  might  have  shaken  himself 
loose  from  the  delivery  of  that  paper.  The  serjeant  gave  that 
paper  to  Lieutenant  Hodgson,  who  returned  it  to  him;  he 
put  it  in  hb  pooket,  and  afterwards  gave  it  again  to  lieu^ 
tenant  Hodgson  he((xe  he  reached  Bonnymuir ;  he  never 
had  any  other  pfiper  o£  that  sort,  apd  is  quite  sure  that 
the  paper  whi(^  he  received  from  the  party  upon  the 
road  was  the  same  paper  th4t  he  gi^ve  to  Lieutenant  Hodg- 
son. He  say^  that  on  the  party  reaching  Bonnymuir  they 
came  into  a  kind  of  a  bog  on  th^r  right,  and  they  turned  to 
the  left  towards  the  angle  of  a  wood.  There,  Gentlemen,  were 
the  means  of  ^^caping,  A  wood  was  at  hand,  into  which  they 
might  have  eaeaped,  as  you  know  well  the  advantage  a  person 
on  foot  has  in  a  wood  over  a  person  oi^  horseback.  That  the 
party  fii^  some  shot  at  them  from  behind  a  wall  where  they 
were,  from  thirty  to  forty  yards  distant;  that  no  shot  had  been 
fired  by  the  cavahy  before  that  took  place ;  that  they  got 
through  a  slq>,  and  a  skirmish  then  took  plape;  that  he  saw 
the  man  who  wanted  to  take  his  arms,  that  is  one  of  the  five 
or  m.  who  were  with  the  prisoner  at  the  bar,  but  be  was  not 
taken ;  that  eighteen  were  taken ;  that  he  escorted  them  to 
Stirlii^  Castle,  when  they  were  delivered  to  the  constable ; 
that  all  the  eighteen  that  were  taken  were  engaged  in  the 
skirmish ;  that  some  arms  w^re  found  afler  the  affair  was 
over ;  the  witness  picked  up  a  pike  himself. 

On  his  cross^xamioation  he  s^ys,  that  his  reason  for  teU- 
ing  them  that  he  was  friendly  to  their  cause,  and  that  he  was 
a  weaver,  was  because  he  was  a  weaver,  and  he  knew  the  si* 
tuation  of  their  affairs.  He  cannot  recollect  the  individual 
by  whom  the  hand-bill  was  delivered  to  him,— it  was  one  of 
the  five  or  six,  and  they  all  saw  it. 

Then,  Gentlemen,  there  is  the  evidence  of  Lieutenant 
Ilodgson,  a  Lieutenant  in  the  10th  Hussars,  that,  on  the 
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5Ui  Apn^  hfi  i)P#i»hed  early  in  the  mwmag  fiwi  S|^rKiigt# 
Kilsytby  irhere  he  arrived  at  about  Iwlf  paAfim;  thatlheir 
horsee  were  jaded  by  haying  made  6a  ^fukk  a  mutth^  m 
abcMita^jl^PMjr  nd  a  hotf.    After  this  herecriised  iofoiiMAh 
tjoo  from  Mr  Bvnd  of  ihe  YeomMurys.  wkidhJuiduorid  luia 
|i>puthi8piJ:ty  Bimotido,  Tbiavas  ahmt  aquader  ofaa 
hour  befcure  he  9aw  Gook,  who  h^ui  baoo^left  behiad  at  StiD- 
ling.  Cook  ^wed  Idm  a  papev  iriiea  liettteMAt  Davidfloa 
was  preeeat,  wbidi  he  boked  at,  and  aaar  it  was  an  Address 
to  the  People,  and  returned  it  to  Cook.    The  party  set  out 
from  Clsytb,  ten  or  twelve  of  the  Hussars  being  mounted 
on  Yeomanry  horses.      The  jmtty  which  he  commanded 
cmnated  o£  thirly-two,  of  whid»  siiiteen  were.Hussars ;  that 
they  went  in  the  direction  of  Valkirk ;  that  cm  the  soad  he 
asked  Cook  for  the  paper,  whioh  he  had  retucned  to  him  at 
^ijsythy  and  rec^v^kl  it  from  him ;  that  they  got  inteUigefsoe 
that  die  men  who  had  stopped  Cook,  had  gone  to  Bonny- 
muir,  to  which  they  proceeded,  and  found  thcan  on  the  hill, 
when  thqr  gave  a  cheer,  and  ran  down  towards  a  wall,  from 
behind  which  they  fired  on  the  cavalry  two  or  thsee  shots, 
or  more ;  that  he  advanced  elose  to  ths  waU»  and  called  nn 
them  to  lay  down  their  arms,  and  ordered  his  parly  to  cease 
firing,  which  they  did;  that  he  de»zedthepi  five  Arflixdmes 
to  lay  down  their  arms;  that  he»  with  a  £bw  of  Ins  men^ got 
through  a  gap  in  the  wall  io  the  same  side  they  Ti;ere  on ; 
that  he  presented  his  pistd  at  a  person  who  appeuvd  to  be 
thdr  leader,  which  flashed  in  the  pan,  and  did  not  gooff.^** 
This  person  was  Biui:d,  whom  he  identifies,  and  who,  he 
says,  had  presented  his  musket  at  him  the  whole  time  he 
waa  getting  round  the  wall ;  that  when  they  were  getting 
through  the  wall  they  used  pikes  against  bis  cavalry,  as  an 
obstacle  to  thdr  passbg  the  gap ;  that  the  witness  was 
wounded  by  a  pike  in  the  hand,  and  his  horse  was  so 
wounded  that  he  died  in  a  short  time ;  that  the  serjeant  also 
waa  wounded  in  two  places ;  that  they  succeeded  in  taking 
oghteen  prisonero,  whom  they  brought  to  Stirfing,  besides 
cme  whom  they  left  in  the  field  much  wounded ;  that  the 
arms  that  were  taken  ccmsbted  of  sixteen  pikes,  a  pike 
handle,  a  pitchfork,  five  muskets,  or  guns  c^difierent  kinds, 
and  two  pistols,  with  some  ammunition,  which  be  saw  coL 
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ketedlogetber,  and  which  were  brought  to  the  Castle  in  this 
town,  along  with  the  prisoners ;  he  identifies  the  prisoner 
and  Baird,  and  the  boy  Johnstone,  and  Hart  and  Gray, 
and  Moir  and  Murchie,  as  bang  of  the  party  who  were  in  that 
sldrmish ;  that  he  is  quite  certun  that  all  the  prisoners  who 
were  delivered  over  to  the  custody  of  the  officer  in  this 
place  were  in  the  skirmish  ;  they  were  kept  close  together  as 
they  were  conducted  along  the  road,  surrounded  by  the  ca- 
valry ;  that  he  observed  Baird  and  Hardie  walked  in  the 
rearthegreatest  partof  the  way,  arminamei.  Then  he  told 
us  very  fairly  that  he  had  not  possession  of  the  paper  which 
he  himself  recdved  from  Cook  during  the  whole  of  the  time, 
as  it  was  one  night  in  the  possession  of  Colonel  Taylor,  the 
commanding  officer  of  the  regiment ;  but  that  he  had  read 
it  before  he  so  delivered  it  to  Colonel  Taylor,  and  that  the 
paper  he  received  back  again  from  Colonel  Taylor,  he  did 
believe  to  be  the  identical  same  papar  he  had  so  delivered 
to  him,  at  least  he  is  quite  certain  it  was  in  words  the  same. 
Therefore,  Gentlemen,  when  the  question  comes  to  he  quo 
ofismo,  with  what  intentions,  with  what  object,  this  accused 
party  marched  out  c^  Gksgow,  and  so  engaged  these  troops, 
it  matters  not  whether  that  paper  was  found  upon  the  pri- 
soner, it  is  enough  if  they  knew  of  that  address  from  any 
copy;  and  that  the  prisoner  knew  of  it,  is  proved  by  Mr 
Hardie,  who  saw  him  reading  it,  and  hearing  it  read  at  the 
watch4)ox ;  it  is  proved  against  him  by  his  having  permitted 
one  of  his  party  to  deliver  one  copy  to  the  serjeant,  which 
copy,  or  one  similar  to  it,  was  produced  by  Lieutenant  Hodg- 
son, and  sworn  to  be  the  same  in  words. 

Then  you  have  the  eridence  of  Lieutenant  Davidson  to  the 
same  effect,  with  regard  to  the  skirmish,  which  is  proved, 
but  not  denied  ;  he  says  they  resisted  with  pikes. 

Then  Alexander  Coutts,  the  gardener  to  Mr  Davidson, 
says,  he  b  a  private  in  the  Kilsyth  troop  of  the  Stirling- 
shire Yeomanry  cavalry :  That  he  was  one  of  the  party  who 
went  from  Kilqrth  to  Bonnymuir  in  the  beginning  of  Apru 
last,  and  was  present  at  the  skirmish  which  took  place  there: 
That  some  shots  were  fired  at  them  across  a  wall :  That  the 
cavalry  got  through  a  gap  m  the  wall,  in  which  they  ^ 
opposed  with  guns  and  pikes  by  ihes6  men ;  and  be  identi- 
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fies  Baird  and  Hardie ;  that  he  saw  them  taken  piiflonen. 
He  saw  the  prisoner  active  while  he  was  get^g  thxough  the 
slap ;  he  had  a  pike  in  his  hand. 

Then  you  have  the  evidence  of  John  Davidson,  who  was 
in  the  skirmish,  after  the  close  of  which,  he  saw  a  bag  taken 
from  one- of  the  prisoners  by  a  hussar,  into  which  were  put 
several  parcels  of  ball  cartridges  and  powder  that  were  taken 
from  the  persons  of  several  of  the  prisoners :  That  he  saw 
two  or  three  of  them  searched,  and  ball  cartridges  found 
upon  them,  which  were  put  in  the  bag  that  the  ammunition 
was  in. 

Then  you  have  the  declarations  of  the  prisoners^  Now, 
Gentlemen,  with  regard  to  declarations,  I  need  not  tell  you, 
who,  I  dare  say,  many  of  you,  have  served  on  Juries,  or  have 
been  present  at  trials  in  this  country,  that  the  declarations, 
if  proved  to  have  been  emitted  freely  and  voluntarily,  and 
when  the  prisoner  was  in  his  sober  and  sound  mind,  is  com* 
petent  evidence,  and  it  is  so  in  England.  Now,  Gentlemen, 
what  are  these  declarations  ?  this  prisoner  was  not  present  at 
die  examination  of  any  one  of  the  witnesses  who*  have  this 
day  appeared  against  him ;  he  knew  not  what  they  had  said ; 
he  knew  not  what  they  were  to  say  this  day ;  he  was  at  liberty 
to  make  his  own  story  as  he  pleased— to  tell  the  truth,  or  not 
the  truth,  as  he  pleased  upon  his  examinadon,  to  make  the 
fact  exactly  as  he  thought  it  most  favourable  for  himsdf. 
Alas,  without  knowing  what  these  witnesses  had  said  at  that 
time,  or  were  to  say  this  day,  you  will  find  that  his  declara- 
tions, in  almost  every  particular  whatever,  certainly  in  all 
material  particulars,  do  corroborate  the  evidence  of  every 
one  iritness  that  has  been  examined  in  this  cause.  This, 
Gentlemen,  no  doubt,  may  be  said  to  be  unfortunate  for  the 
prisoner,  and  it  is  unfortunate  ;  it  may  be  said,  to  be  hard 
against  the  prisoner  to  use  it  against  him ;  but  it  is  lawful 
evidence,  it  is  evidence  which  he  furnished  voluntarily, 
without  compulsion,  in  his  sober  senses,  and  in  his  sound 
mind.  Why  he  made  that  confession,  I  cannot  tell,  and  you 
cannot  tell ;  he  was  at  liberty  to  make  it,  or  not  to  make  it, 
as  he  pleased ;  but  he  has  made  it,-— there  it  is,  you  will  read 
it,  and  compare  it  with  the  evidence  before  you. 
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GentleiqeDf  I  M9»t  that  I  btve  4(St««jQed  you  eo  long. 
Bntp  af^  the  eloquent  apfn^pl  to  y<^ur  fiaasji^nsy  and  the 
attempt  to  lead  you  away  from  the  evid€«)Qe,'  for  not  ooe 
word  of  eyicieiKse  was  read  to  you  on  th?  fiart  of  <the  prison- 
er,  or  attempted  j(0  be  read  in  any  thing  like  the  words  of  the 
mtnesses,  it  was  4»y  duty  to  call  your  attention  back  to  the 
fiEustfi  of  tfaisxaase.  It  is  the  facts  of  which  yoa  ate  to  judge 
as  applioable  to  the  law  ^  and  ihe  law,  as  I  hav£  Udit  down 
to  you,  as  applicable  to  tihe  facts.  You  will  now  retire,  and 
consider  of  your  Terdict.  I  haye  no  doubt  it  will  be  a  veidiot 
according  to  your  consdences ;  and  if  it  is  not  agreeable  to 
iny  view  of  i^  eridenoe,  that  it  will  be,  because  in  your 
ponsdences  you  cannot  concur  in  opinion  with  ipe.  I  have 
^ven  you  iny  opidion,  because  I  hkyfe  always  done  so  when 
X  have  sat  in  the  jdbair  now  filled  by  my  brother  oo  my  left 
hand  in  the  Court  of  Justiciary ;  I  always  Jtbought  it  was  a 
duty  I  owed  to  a  Jury  to  let  them  know  what  my  opinion 
was,  that  they  might  canvas  it  on  the  one  hand,  knowing,  I 
hope,  that  taiy  character  was  such,  that  they  would  not  lightly 
diibr  from  mej  but,  at  the  same  time,  knowing  that  /they 
would  boldly  differ  from  me  if  they  were  compelled  to  do  so. 
But,  on  the  other  hand,  if  their  opinion  was  against  the  pri^ 
Boner,  it  would  be  satisfactory  for  them  to  know  that  such 
also  was  the  ofnnion  of  the  judge.  You  will  specify  the  oounts 
on  which  you  find  the  prisoner  guilty,  if  you  find  ifaim  guilty 
atilU. 

The  Jury  withdrew  at  five  minutes  ibefore  one  o^dock, 
and  returned  into  Court  in  twenty  OGunutes,  findtogithe  pri- 
soner Guilijf  on  the  second  Mad  JourA  Caunis  of  ihe  Indkt- 
ment,  and  Not  GuUhf  upon  ihe frH  and  third  Cornds. 

The  Court  adjourned  at  one  o7dock  on. Friday  jnoming 
the  ISth,  to  10  o^dock  the  same  morning. 


THE 

TRIAL 

OF 

JOHN  BAIRD. 

Stirling^  Friday  litk  July,  1820. 


PKB8E1IX. 

The  Right  Honourable  David  Boyle,  Lord  Jiutioe  Clerk. 
The  Right  Honowdble  Sir  SAicuBi/SHzf  hebb^  Loi^  Chief 

Baron. 
The  Right  Honourable  WiixiAitf  Aj>am,  Lord  CUaf  CoA- 

missioner. 
The  HonduraUe  Adam  dvLLimSj  Lord  G^ilHea; 
And  Others,  His  Majesty^s  Justices,  &c. 


JoHK  Baibd  was  set  to  the  bar ;  and  Thomas  M'Culloch, 
Benjamin  Moir,  Allan  Murchie,  Alexander  Latimer,  Alex- 
ander Johnston,  Andrew  White,  David  Thomson,  James 
Wright,  William  Clarkson,  Thomas  Pink,  Robert  Gray, 
James  Clelland,  Alexander  Hart,  JohnBarr,  William  Smith, 
and  Thomas  M^Farlane^  were  placed  behind  him. 

The  Clerk  then  gave  the  prisoner  his  cliallenge  in  the 
usual  form,  and  proceeded  to  call  over  the  names  of  the 
Jury,  be^ning,  by  consent  of  the  Lord  Advocate,  and  the 
Counsel  for  the  prisoner,  from  that  part  of  the  panel  at  which 
he  left  off  on  the  trial  of  Andrew  Hardie ;  and  as  each  Jury« 
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man  answered  to  his  name,  the  Clerk  put  to  him  the  usual 
question  as  to  being  possessed  of  freehold  property  to  the 
value  of  40s. 

John  Mitchell,  tanner— «wom. 
Thomas  Smart,  tanner— aworn. 
Alexander  Robertson,  of  Candy,  gentleman«*challenged  by 

the  prisoner. 
John  Russell,  of  Dallgreen,  gentleman— challenged  by  the 

prisoner. 
James  Hodge,  baker— swcnm. 
George  M'Callum,  of  Thomhill,  Esq.— challenged  by  the 

piisonciL 
John  Callander,  of  LadyVmill,  gentleman— challenged  by 

the  prisoner. 
Alexander  Balloch,  of  Middlefield,  gentleman— challenged 

by  the  prisoner. 
John  Hugh,  of  Gartcowfi,  gentleman-i-challenged  by  the 

prisoner. 
John  Mitchell,  of  Mungal-mill,  gentleman'><«cfaallei^ed  by 

the  prisoner. 
John  Bums,  writov— challex^ped  by  the  prisoner, 
Peter  Bell,  merchant— sworn. 

Robert  M^Kechnie,  wrker-^challenged  by  the  prisoner. 
William  Storie,  writer— fiworn. 
Alexander  Monro,  wTiteru-«wom. 
John  Thomson,  -vintner— challenged  by  the  prisoner. 
James  MTherson,  vintner— challenged  by  the  prisoner. 
Colin  M'Nab,  of  Grangemouth,  merchant— challenged  by 

the  prisoner. 
James  Milno,  merchant— chatllenged  by  the  prisoner. 
Arthur  PoHock,  merchant — challenged  by  die  prisoner. 
Walter  M'Target,  merchant— challenged  by  tbe  prisoner. 
Alexander  Dallas,  gentleman — sworn. 
James  Buchanan,  of  Comtoun,  portioner— ewom. 
Alexander  IVTonteath,  of  Caldhame,  gentleman— challenged 

by  the  prisoner. 
John  Buchanan,  of  Berryhill,  gentleman— sworn. 
Peter  Muirhead,  excused  on  account  of  ilhiess. 
James  Ewing^  seedsman^-swom. 
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Tbomas  Johnston,  of  Ealkirk,  stationer— -challeqged  by  the 

prisoner. 
Alexander  Learmonth,  grazier— challenged  by  the  piisoner. 
Jchn  Banking  beokseUer-— challen^^ed  by  the  prisoner. 
Robert  Balloch,  graraer— sworn. 
John  Shaw,  land-<uryeyor«->swom. 

The  Crown  made  no  chdQengea. 


Thx  Jubt. 

John  Mitchell,  Alexandbb  Dallas, 

Thouas  Smabt^  James  Buchanan, 

James  Hodge,  John  Buchanan, 

pETEE  Bell,  James  Ewing, 

William  Stobis,  Robebt  Balloch^ 

Alexandeb  Monbo,  John  Shaw. 

The  Jury  were  charged  with  the  prisoner  in  the  usual 
form. 

Mr  Hops  opened  the  Indictment 

Mr  Solidtor-^eneraL'^'M.Bj  it  please  your  Lordships,—* 
Gendemen  of  the  Jury,— In  the  progress  of  the  lamentable, 
but  indispensable,  investigadon  into  those  events  by  which 
the  pdblic  order  has  been  recently  endangered  in  this  ooiin- 
tiy,  and  by  which  the  constitution  has,  in  no  slight  degree, 
been  attempted  to  be  subverted,  I  have  now,  upon  this  se- 
cond day  of  our  ntting,  to  call  to  your  attention,  and  to  intro. 
duoe  for  your  consideration  and  determination,  the  case  of 
John  Baird,  the  prisoner  at  the  bar.  He  is  brought  here  ^ 
upon  an  indictment,  wherein  he  is  charged  with  the  crime  of 
IGgh  Treason.  That  Treason,  as  you  will  find  stated  in 
the  abstract  of  the  indictment,  consists,  in  the  first  place,  of 
compasong  and  imagining  the  death  of  the  King.  It  con- 
asts,  in  the  second  place,  c£  levying  war  against  the  King. 
It  consists,  in  the  third  place,  of  compassing,  imagining, 
conspiring,  and  devising  to  levy  war  for  the  purpose  of  ob^ 
taining  an  alteration  in  the  constitution,  a  cbmge  in  his  Maf* 
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jeAf0  oModlSy  or  a  dittnge  in  the  eounc^  of  one  df  <Khe#, 
or  both,  Houses  of  Parliament. 

.  Snob  b  the  general  cfaaracter  of  the  indiolment  upotf  lAiA 
the  prisoner  is  bf6ught  here;  tttld  before  stafting  to  you  g^ 
nendljy  vluch  it  will  be  my  duty  to  do,  the  tvidenoe  by  whicA 
these  charges  are  to  be  ocxiclttsiyely  and  indispntdbly  brought 
home  to  him,  it  is  incumbent  upon  me  to  give  you  some  ac- 
county  a  brief  and  general  account,  of  the'  law  of  Treason, 
upon  which  this  indictment  is  founded. 

Grentlemen,  the  law  of  Treason  in  Scotland,  that  law  by 
which  the  constitution  o£  Scotland  was  protected  prior  to  the 
happy  union  with  England,  was  ill-defined,  uncertain,  and 
arbitrary  in  Its  nature;  and  it  was  one  of  tbe  first,  and  not 
the  least  fortunate  resuks  of  the  Union,  that  by  one  general 
enactment  which  immediately  followed  it,  the  law  by  wUch 
the  public  order  is  {protected  and  established,  was  in^oduoed 
as  part  of  our  law  from  the  more  mature  system  of  England. 

Gentlemen,  it  ia  not  here  necessary  to  enter  into  any  gene- 
ral speculations  into  the  peculiar  advantages  or  disadvantages 
wfaidi  may  attend  that  system  of  law,  or  any  other  system, 
or  into  possible  improvements  which  more  fertile  imi^fina- 
tions — ^which  the  imagination  eft  others,  more  given  to  trust 
in  theoretical  ideas  of  perfection,««Hnight  sfbppose  to  be  ca- 
pable of  being  introduced  into  our  system.  It  is  my  dtrty  td 
tell  you  what  that  law  is,  and  it  is  your  duty,  and  jefot 
wokmn  and  inflexibie  duty,  to  give  effect  to  that  law  aA  it 
shall  be  explained  to  you  from  tbe  best  authorities.  This 
much,  however^  I  feel  myself  enabled  confidently  to  say,  tbat 
the  law  which  you  are  this  day  to  administer  \b  expressed  in 
terms  remarkable  for  its  simplicity  and  precision.  Oentlenien, 
,  it  is  contained  in  a  statute  of  Edward  III.,  from  whidi  I 
will  read  to  you  all  that  it  is  indispensable  for  yon  to  have 
in  your  view.  ^*  Whereas,'*  that  statute  says,  ••tKvers  opi- 
nions have  been  before  this  dme,  hi  what  case  Treason:  shall 
be  said,  and  in  what  not,  the  King,  at  the  request  of  the 
Lords  and  of  the  Commons,  hath  miide  a  declaration  in  tbe 
manner  aes  hereafter  foUowedi :  that  is  to  say,  when  a  man 
doth  compass  or  imagine  the  death  of  our  Lord  the  King,  or 
if  af  man  do  levy  war  fi^;ainst  ottf  said  Lord  the  King  in  Ms 
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realoiy  or  be  adherent  to  the  Eing^s  enemies  in  his  realm, 
giving  to  them  aid  and  comfort  in  the  realm,  or  elsewheir, 
aod  thereof  be  proveably  attainted  of  open  deed  by  the  people 
of  their  condition.^  From  this  you  will  observe,  that  there 
are  two  distinct  propositions,  two  distinct  definitions  of  Trea- 
sons laid  down,  which  it  is  nece8S||y  for  you  to  attend  to. 
The  first  is,  <^  when  a  man  doth  compass  and  imagme  the 
death  of  the  King,  and  be  thereof  proveably  attainted,  by 
open  deed,  by  the  people  of  their  condition,^^  And  the  second 
is,  *<  if  a  man  do  levy  war  agdust  the  King  in  his  realm/* 
and,  in  like  manner,  be  thereof  proveably  attainted,  by  open 
deed,  by  the  people  of  his  condition. 

Gentlemen,  it  must  occur  to  you,  and  to  every  one^ 
that  in  the  first  of  these  Treasons  there  is  a  peculiarity.  In 
general,  in  the  principles  of  law  by  which  the  life  of  man  is 
protected,  no  one  is  held  to  be  guilty  of  murder,  no  one  is 
brought  within  the  sanctions  of  the  completed  crime  of  mur- 
der, unless  the  fact  of  homicide  has  taken  place;  but  here, 
for  reasons,  to  the  wisdom  of  which  every  man  must  assent^ 
it  b  written,  that  if  a  man  doth  compass  and  imagine  the 
death  of  the  King,  such  shall  be  reckoned  the  completion 
and  accomplishment  of  a  crime ;  and  therefore,  if  there  had 
been  no  other  terms  but  these,  a  man  must  have  been  doomed 
to  death  as  a  traitor  for  nothing  else  but  the  thoughts  and  sen« 
timents  of  his  heart,  for  those  thoughts  and  sentiments  for 
which,  in  every  other  department  of  the  law,  a  man  is  con- 
sidered only  to  be  responsible  to  God,  to  whom  all  hearts 
are  open,  and  from  whom  no  secret^  are  hid.  But  looking  to 
the  dangers  of  subjecting  to  the  investigation  of  any  human 
tribunal— to  the  investigation  of  a  tribunal  which  must  be 
adminbtered  by  the  imperfect  faculties  of  man,  such  an  of- 
fence resting  upon  such  an  evanescent  thing  as  a  man'^s 
thoughts,  a  qualification  has  been  introduced,  which  throws 
around  the  person  who  is  accused  a  protection  quite  sufficient 
for  the  safety  of  every  innocent  man ;  and  accordingly,  the 
sutute  has  added  these  terms,  "  and  be  thereof  proveably 
attainted,  by  open  deed,  by  persons  of  his  condition.*" 

Gentlanen,  it  is  a  matter  of  no  consequence  here  to  inquire, 

▼OL.  I.  u 
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^although  it  has  been  disputed  by  subtle  )awyti*s,  whether 
.*<  attainted  by  open  deed^  shall  be  considered  as  part  of  the 
definition  of  the  offence,  or  whether  it  shall  be  considered 
OS  the  sole  evidence  by  which  the  tlioughts  of  the  heart 
•shall  be  discoyered.  Lawyers  have  differed  on  that,  as  they 
•have  difiered  about  many  subtle  things';  but  all  lawyers  have 
•agreed  upon  the  substance,  and  upon  the  justice  of  it,  as  I 
have  now  explained  it  to  you ;  and,  accordingly.  Judge 
Foster,  the  ornament  and  great  luminary  of  English  juii»- 
prudence— A  man  remarkable  for  bis  attention  to  the  liberties 
>of  the  8ubject^i«-so  expresses  himself.  After  having  adverted 
to  that  distinction  which  I  have  briefly  noticed,  he  sajs, 
.(Foster,  p.  90S,)  *<  Overt  acts  undoubtedly  do  discover 
the  man^s  intentions,  but  I  conceive  they  are  not  to  be  ood- 
'  sideoed  merely  as  evidence,  but  as  the  means  made  use  of 

*  to  effectuate  the  purposes  of  the  heart.  With  regard  to  ho- 
^  micide,  while  the  rule  Vohmtas  pro  facto  prevailed,  the  overt 
facts  of  compassing  were  so  considered.  In  the  cases  recited 
( by  Coke,  there  were  plain  flagitious  attempts  upon  the  lives 
'  of  the  parties  maiiced  out  for  destruction ;  and  though  in 

the  case  of  the  King,  overt  acts  of  less  malignity,  and  having 
a  more  remote  tendency  to  his  destruction,  are  with  great 
propriety  deemed  treasonable,  yet  still  they  are  considered  as 
-means  to  effectuate,  and  not  barely  as  evidence  of  the  trea- 
'  sonable  purpose.  Upon  this  principle,  words  of  advice  or  en- 
couragement, and,  above  all,  consultations  for  destroj'iog  the 
King,  very  properly  came  under  the  notion  of  means  made 
^  use  of  for  that  purpose ;  but  loose  words  not  relative  to  facts, 
are  at  the  worst  no  more  than  bare  indications  of  thennalig- 
nlty  of  the  heart^    It  is  quite  clear,  however,  tliat,  whether 

•  the  terms  "  attainted  by  open  deed''  be  held  to  be  part  of  the 
'  definition  ot*  the  crime,  or  to  be  the  sole  and  peculiar  evidence 

by  which  it  is  to  be  estabhshed,  the  result  is  the  same  to  the 
person  accused. 

6entlemen»  the  purpose  and  only  object  of  the  law  by 
which  Treason  is  defined,  is  the  protection  of  the  constitu- 
tion— ^the  protection  of  all  those  establishments  by  which 
'  the  general  polity  of  the  state  is  upheld,--*-the  protection  of 
the  three  estates  of  the  kingdom.  You  are  aware  of  the  pe- 
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culiar  function  of  the  Kingly  Estate  ;  the  King  constitutes 
the  third  Estate  of  the  kingdom^  to  that  Estate  are  commit- 
ted  the  whole  active  or  executive  powers,  without  which  the 
laws  can  have  no  operation,  without  which  the  laws  cannot 
for  one  instant  be  enforced,  and  would  be  nothing  else  than 
a  dead  letter.  In  that  respect,  the  Kingly  Estate  is  in valuaUe; 
and  it  is  impossible  that  the  Constitution  could  exist  for  an 
hour  without  it  But,  besides  the  general  execution  of  the 
Laws,  to  the  Kingly  Estate  is  committed  the  duty  of  protect- 
ing and  supporting  all  the  other  establishments  in  the  king, 
dom ;  and  it  is  the  duty,  the  inflexible  duty,  of  that  branch 
of  the  Constitution,  to  interpose  itsdf  by  means  of  die  Exe* 
cutive  power  which  is  committed  to  it,  at  the  hazard  of  its 
utter  dissolution,  at  the  hazard  of  the  personal  destruction 
of  the  individual  to  whom  those  powers  and  that  duty  are 
committed,  between  all  violence  and  all  forcible  innovation 
which  may  be  attempted  to  be  directed  against  either  c^  the 
other  two  estates,  or  agiunst  any  of  the  Constitutional  esta* 
blishments  of  the  kingdom. 

I  have  enforced  this  upon  your  attention,  in  order  to  in- 
troduce next  to  your  notice,  certain  constructions  which  the 
general  terms  of  the  statute  that  I  have  read  have  necessarily 
nndei^gone;  and  although,  in  popular  language,  those  are 
called  constructions,  and  although,  in  popular  idea,  there  is 
a  great  abhorrence  from  early  associations  with  our  history, 
at  the  term  constructive  Treason,  I  am  to  state  to  you  that 
these  do  not  fall  under  any  of  those  instances  of  constructive 
Treason  which  have  given  rise  to  those  just  feelings  rather 
than  prejudices,  but  that  they  were  in  fact  direct,  necessary, 
inevitable  inferences,  not  merely  from  the  terms  of  the  sta- 
tute, but  what  b  infinitely  better,  from  its  reason,  from 
its  intendment,  from  the  only  definable,  conceivable,  or  jus* 
tifiable  object  for  which  such  a  branch  of  the  law  ought  to 
be  or  can  be  introduced  into  any  system.  Therefore,  Gen- 
tlemen,  by  inference,  or  construction,  or  by  whatever  term 
it  may  be  denominated,  it  is  held  to  be  a  compassing  and 
ima^ning  of  the  death  of  the  King,  if  any  conspiracy  is  en- 
tered into  for  the  purpose  of  imposing  any  restraint  upon 
the  King  in  the  exercise  of  his  functions,  if  any  conspiracy 
is  entered  into  for  the  purpose  of  controlling  him  in  the 
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exercise  of  those  powers  which  the  Constitution  has  confer- 
red upon  him.  It  is  his  duty,  as  the  head  of  the  GoTern- 
inent  and  Constitution,  to  protect  himself,  as  I  said,  against 
such  restrmnt,  at  the  peril  of  his  life,  by  those  means  which 
are  entrusted  to  him ;  and  it  is  justly  held  in  law,  that  such 
attempts  to  impose  restraints  in  the  exercise  of  his  functions 
and  constitutional  duties,  are  considered  as  directly  and  ne- 
cessarily endangering  his  person  and  life,  and  therefore  fall 
under  the  definition  of  compassing  hia  death. 

In  the  next  place,  there  is  another  construction  which, 
perhaps,  may  result  into  the  same  thing.  If  any  conspiracy 
.be  entered  into,  any  devices  engendered,  whidi  are  evidenced 
by  open  deed  in  furtherance  of  the  fulfilment  of  them ;  if  any 
devices  or  conspiracies  are  so  entered  into  for  the  purpose 
of  deposing  the  King,  it  is  held  under  the  same  safe  and  just 
construction,  that  this  also  is  a  compassing  of  his  death,  not 
merely  upon  the  ground  which  I  have  stated  to  you,  that  it  is 
.his  duty  to  resist  such  deposition,  even  to  the  death,  but 
also  from  this  notorious  fact,  proclaimed  by  our  history,  and 
.by  all  history,  that  the  space  between  the  deposition  and  the 
death  of  Princes,  is  too  narrow  to  be  estimated. 

Gentlemen,  there  is  a  third  construction  which  the  statute 
has  upon  the  same  principle  received,  viz.  that  if  any 
man  levy  war  against  the  King,  actually  levy  war,  (what 
may  or  may  not  be  a  levying  of  war,  may  be  a  difiereot  ques- 
tion, to  which  I  will  speak  by  and  by,)  but  if  a  man  levy  war 
against  the  King,  and  be  thereof  pro veably  attainted  by  open 
deed,  such  a  proceeding  is  included  under  a  compassing  and 
imagining  of  the  death  of  the  King.  He  is  the  head  of  tne  ex- 
ecudve,  forming  the  third  estate ;  he  is  at  the  head  of  the 
army ;  he  is  entitled  to  lead  on,  and  frequently  has  led  on 
to  battle,  and  it  is  impossible  to  contemplate  the  collision  of 
that  army  with  another  army  in  rebellious  array,  without  the 
.conviction,  that,  if  the  result  should  be  unsuccessful  to  the 
King's  army,  such  success  could  not  be  accomplished  without 
necessarily  and  inevitably  endangering  hisjife,  both  his  life 
and  theexistence  of  the  Kingly  Estate.  Therefore,  Gentlemen, 
in  the  indictment  before  you,  if  upon  the  facts,  as  they  A*" 
be  proved  to  you,  it  shall  appear  that  there  did  occur  a  levy- 
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ijag  of  war  against  the  King,  you  are  not  only  entitled,  but, 
I  should  say,  you  are  bound  to  find  the  prisoner  guilty,  un- 
der the  first  count  in  the  indictment. 

The  next  couDt  in  the  indictment  b  that  of  levying 
war ;  it  forms,  as  I  have  already  explained  to  you,  both  a 
separate  Treason  in  itself,  and  it  forms  also  an  overt  act  of 
the  first  Treason  to  which  I  have  already  spoken ;  and  the 
question  for  your  consideration  will  be^  under  the  second 
count  of  the  indictment,  whether  or  not,  according  as  the  facts 
shall  be  proved,  there  has  occurred  a  levying  of  war,  as  the  law 
80  understands  those  terms  ;  and  in  order  that  you  may  ap- 
ply the  law  to  the  fact^  I  shall  say  a  word  pr  two  upon  what 
is  or  is  not  levying  war. 

Grentlemen,  there  are  two  things  to  be  considered  under 
this  branch  of  the  law— the  first  is,  whether  the  drcumstan* 
ces  under  which  the  parties  are  charged  with  the  crime,  are 
such, — that  is,  whether  they  are  so  arrayed,  so  formed,  so  pre- 
pared,  so  armed,  so  possessed  of  force  and  of  hostile  weapons, 
•-4S  to  bring  them  under  the  rational  description  of  an 
armed  force.  This  is  a  matter  of  fact ;  a  matter  of  proof  to 
which  nothing  else  can  be  required  but  the  application  of  a 
very  small  portion  of  common  sense.  Thus  much  I  may  say 
to  you,  however,  in  general,  that,  towards  the  establishment 
of  the  fact  of  levying  war,  I  mean  as  to  the  manner  of  it 
apart  from  the  object  of  it,  to  which  I  shall  speak  afterwards, 
it  is  not  necessary  that  the  men  should  be  regularly  appoint- 
ed with  all  the  pomp  and  circumstance  of  war.  It  is  not 
necessary  that  they  should  be  uniformly  clothed  and  equip- 
ped, or  that  they  should  be  uniformly  armed,  or  that  their 
arms  should  be  of  the  most  destructive  kind  which  the  in- 
Tentions  of  modern  war  have  prepared.  It  is  quite  sufiici- 
eot,  if,  either  from  the  number  or  from  the  manner  in  which 
they  are  appointed,  they  are  so  constituted  as  to  attempt  to 
effect  the  purpose  which  they  have  in  view  by  force  of  arms. 
But  I  cannot  anticipate,  that,  on  this  part  of  the  case,  you 
will  have  room  even  for  the  slightest  doubt.  It  is  stated  in 
Foster^  p^ge  218,  §  9,  *^  An  assembly  armed  and  arrayed 
in  a  warlike  manner,  for  any  treasonable  purpose,  is  beBum 
kvatunif  though  not  beUum  percussum^  listing  and  marching 
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are  sufficient  overt  acts^  without  coming  to  a  battle  or  ao 
tion ;  so  cruizing  on  tbe  King^s  subjects  under  a  French 
commission,  France  being  then  at  war  with  us,  was  holden 
to  be  adhering  to  the  King's  enemies,  though  no  other  act 
of  hostility  was  laid  or  proved."  Therefore,  it  is  quite 
sufficient  if  you  shall  be  satisfied  that  there  was  a  prepara- 
tion of  warlike  instruments,  and  an  array  and  prcparatioo 
of  the  men  with  a  view  to  the  accomplishment  of  their  ob- 
ject by  force,  in  order  to  bring  them  within  that  part  of  the 
law,  in  so  far  as  that  part  of  the  law  is  concerned. 

But  the  next  and  most  important  point  for  your  consi- 
deration IS  this.  What  was  the  object  for  which  this  levy- 
ing of  war  was  made  i  If  it  should  clearly  appear  that  the 
war  is  levied  for  tbe  accomplishment  of  some  private  pur« 
pos^,  for  the  satisfaction  of  some  private  revenge,  for  the  de- 
molition of  some  private  property,  for  the  accomplishment 
of  some  particular  robbery,  for  a  smuggle  for  instance,  or 
for  any  purpose  not  of  general  concernment ;  if  you  are 
satisfied  of  that  (the  manner  in  which  that  is  to  be  proved 
is  another  question)  then,  to  be  sure,  whatever  may  be 
the  crime  for  which  the  prisoner  may  be  amenable  to  tlie 
laws  of  man  or  of  God,  it  is  not  within  the  sanctions  of 
Treason  that  he  can  be  placed.  No  lawyer  will  intimate 
ft  doubt  upon  that  subject,  and  I  should  be  the  last  man 
Upon  earth  to  state  a  doubt  upon  it.  But,  on  the  other 
hand,  i^  in  the  whole  proceedings  which  shall  be  established 
in  evidence  before  you,  it  shall  be  proclaimed  beyoud  the 
reach  of  reasonable  doubt,  that  the  object  was  one  of  gene- 
ral concernment — ^if,  for  instance,  it  shall  appear  to  have 
been  one  stated  to  be  for  the  redress  of  grievances,  if  it  shall 
appear  to  be  one  for  the  accomplishment  of  an  alteration  in 
the  constitution,  an  alteration  in  the  mode  of  election,  an 
alteration  in  the  constitution  of  Parliament,  an  alteration  in 
even  the  minutest  but  still  sacred  particulars  of  that  consti- 
tution under  which  the  happiness  of  this  country  is  protect- 
ed, and  its  national  grandeur  has  been  established  to  a  de- 
gree beyond  the  reach  of  imagination— if  it  shall  appear  to 
you,  that,  in  the  minutest  particular^  it  was  their  intention 
to  touch  this  sacred  fabric,  then  I  say  that  it  is  impossible 
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for  aa  inttast  to  diipute  thai  they  are  plaocd  in  the  predi- 
cament of  Treason,  and  roust  deservedly  suffer  the  sanctions 
which  the  ]aw  has  annexed  to  this  the  greatest  of  crimes. 

Gentlemen,  I  cannot  admit,  although  it  is  to  statute  that 
you  are  to  look  for  the  precise  definition  of  the  crime  of  Trea^ 
sooy  aldiough  it  is  to  the  common  law  or  to  the  statute  law 
that  you  are  to  look  for  the  precise  definition  of  all  crimes  • 
subject  to  the  determination  of  judicial  establi^ments,  I  can^ 
not  admit  that  there  is  any  thing  here  arbitrary^  and  not. 
founded  on  those  great  principles  of  morals  on  which  laws  for : 
the  repression  of  crimes  are  established.  Because  I  say  it  ia 
quite  impossible  to  contemplate  the  consequences  which  must- 
arise  from  successful  Treason,  it  is  impossible  tocontemplale 
the  subversion  of  law,  it  is  impossible  to  contemplate  the  sub* 
versiou  of  the  ooustitution,  the  anarchy,  murder,  plunder^ 
and  bloodshed  which  are  necessarily  involved  in  the  results 
of  successful  Treason,  without  seeing  and  feeling  that  every 
crime  against  which  God  and  nature  have  set  their  seal,  ia 
involved  in  the  fearfiil  consequences  of  successfiil  Treason  ; 
and,  therefore,  I  hold  that  the  crime  of  Treason  is  not  of  so 
arbitrary  a  definition  or  establishment  as  has  been  supposed^ 
but  that  it  resolves  into,  and  is  founded  upcm,  those  greatand 
fundamental  principles  to  which  all  criminal  law  and  public 
order,  and  all  the  social  relations  under  which  the  protection 
and  happiness  of  man  are  progressive^  established,  must  be 
ascribed, — ^I  say  the  law  of  Treason  is  founded  upon  these 
reasons,  and  rests  as  much  on  the  moral  principles  inherent 
in  the  nature  of  mankind,  as  any  or  all  the  other  branches 
of  Criminal  Law. 

There  is  another  count  in  this  indictment,  namely, 
compassing,  conspiring,  devising,  and  imagining  the  le^ 
vying  of  war— the  use  of  hostile  force  for  the  purpose  of 
overawing  either  House  of  Parliament,  or  the  accomplish- 
ing an  alteration  in  the  constitution.  Gentlemen,  that 
Treason  is  established  by  the  S6th  of  the  late  King,  a 
recent  statute  j  and  it  humbly  appears  to  me,  that  that 
statute  did  necessarily  and  justly  introduce  a  certain  ex- 
tension  of  the  previous  definition  of  Treason.  It  did  not  ne- 
cessarily fodbw  in  many  cases  wbioh  might  be  imagined,--- 
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and  I  need  not  go  into  the  authorities  upon  it*— it  did  nol 
necessarily  follow  tliat  the  conspiring  and  devising  to  levy 
war  for  those  purposes  fell  under  the  first  category  of  Trea- 
son, namely,  compassing  and  imagining  the  death  of  the 
King;  and  certainly  it  did  not,  by  auy  construction  which 
has  yet  been  established,  and  did  not,  under  the  strict  terms 
of  the  statute^  fall  under  the  second  category  of  Treason, 
levying  of  war;  because  it  was  necessary,  to  the  complete 
establishment  of  that  offence,  that  war  should  be  levied ; 
and  a  conqsiring  to  levy  war,  provided  it  had  not  arrived 
at  the  whole  preparation  of  the  means  for  its  commence- 
ment, was  not  sufficient  to  establish  the  complete  crime  on 
that  ground.  But  most  justly  the  legislature  considered 
that  the  constitution  of  the  two  estates  of  Parliament  de- 
served and  required  to  be  as  sacredly  and  as  jealously  pro- 
tected as  the  third  estate  of  the  kingdom.  And,  according* 
ly,  it  has  just  established  the  same  definition  of  crime,  of 
conspiring  and  devising,  compassing  and  imaginings  the 
application  of  hostile  force  to  either  House  of  Parliament,— 
it  has  just  established,  in  reference  to  the  constitution  of  the 
deliberative  assemblies  of  the  kingdom,  that  to  be  a  precise 
Treason,  which  it  had  long  before  declared  to  be  Treason, 
in  reference  to  compassing  and  imagining  the  death  of  the 
King. 

Mow,  Gentlemen,  I  am  aware  that  I  have,  perhaps,  de- 
tained you  rather  longer  than  I  ought  to  have  done  with 
this  explanation  of  the  law,  and  I  am  now  briefly  and  gene- 
rally to  state  to  you  the  species  of  facts — the  general  out- 
line of  facts,  which  are  intended  to  be  established  before  you ; 
imd  the  first,  and  notorious,  and  most  criminal  fact,  which 
will  be  introduced  to  your  notice,  is  that  which  is  known  by 
the  affair  or  the  battle  of  Bonnymuir — a  battle  that  certain- 
ly was  not  a  very  sanguinary  one ;  but  the  prisoner  at  the 
bar  ought  to  feel,  if  be  does  not,  and  all  others  ought  to 
fed,  that  he  and  his  associates  are  now  enduring  the  calm 
and  impartial  course  of  the  law,  only  in  consequence  of 
the  signal  courage  and  humanity  which  distinguished  the 
military  officer  who  had  the  command  of  the  King's  troops 
upon  that  occasion.  In  that  a&ir  the  prisoner  at  the  ba^t  it 
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win  be  proved  to  you,  was  actively^  distinctly,  and  ooatinii^ 
ally  engaged,  and,  therefore,  beyond  a  doubt,  the  main  and 
principal  fact  of  Treason,  which  it  is  incumbent  upon  him 
to  defend  himself  against,  and  to  exculpate  himself  from, 
will  be  clearly  established  ;  and  I  should  hold,  although  it 
is  not  necessary,  unless  hereafter  it  should  be  pleaded  to 
that  extent,  that,  the  opposition  to  the  King^s  army  being 
proved,  that  act  itself  must  be  dear  and  satisfiutory  evidence 
as  an  overt  act  of  levying  war  against  the  King,  and  that 
there  is  no  way  in  which  the  prisoner  can  escape  from  the 
inference  of  that  fact,  but  by  shewing  that  he  had  a  private 
oi:gect  in  view. 

But,  Gentlemen^  the  evidence  will  trace  the  matter  a  lit* 
tie  further.    It  will  be  shewn  that  one  of  the  persons,  also 
actively  engaged  in  that  affair,  was  actively  engaged  in  the 
publication  and  dissemination  of  an  Address,  in  which  the 
object  of  their  daring  proceeding,  and  of  that  hostile  en<- 
counter,  is  clearly  and  distinctly  explained.    I  state  to 
yon,  (but  you  will  take  the  law,  as  I  before  said,  from 
his  Lordship ;)  but,  in  the  meantime,  I  state  to  you,  un- 
der his  Lordship's  correction,  that  if  it  shall  be  proved, 
that  in  the  party  with  whom  the  prisoner  was  associated, 
with  whom  he  was  in  active  co-operation,  any  one^  or  more, 
were  possessed  of,  and  did  disseminate  and  publish,— or 
that  upon  his  person  there  was  found— -a  paper  declaratory 
of  the  purpose,  and  relative  to  the  purpose^  and  that 
such  paper  does  indicate  clearly  a  treasonable  intention,  if 
the  overt  act  in  which  they  are  found  engaged  was  not  of 
itself  sufficiently  explanatory  of  the  general  purpose,  you  are 
bound  and  entitled  to  look  to  that  paper  as  a£Pording  evi- 
dence^ not  merely  against  the  person  upon  whom  it  was 
found,  or  to  whom  the  dissemination  of  it  is  brought  home, 
but  as  against  one  and  all  of  the  persons  who  were  co-ope- 
rating with  him  in  the  active  proceeding  in  which  they  were 
engaged.    This  is  necessarily  the  conclusion;  and  I  state 
it  to  you  as  the  dear  law  in  all  conspirades,  and  in  all  pro* 
oeedings  in  which  the  co-operation  of  more  than  one  person 
is  found  actually  to  be  proved. 

It  vrill  be  proved  to  yon  that  a  person  actively  engaged 
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in  that  afiair^  a  person  well  |iB9wn  to  the  priaooer  attho- 
baXf  was  possessed  oij  and  did  disseininate»  and  was  in. 
strumental^  on  more  occosions  than  oney  in  the  publica- 
tion of  a  treasonable  address^  about  which  no  lawyer,  no 
jiidgOy  no  man  of  unlearned  common  sense,  can  entertaia 
the  most  remote  doubt.  I  am  stating,  Gentlemen,  this  part 
or  the  law,  not  upon  my  own  authority,  of  the  imperfection 
of  which  none  is  more  sensible  than  myself,  but  I  read  it  to 
you  from  a  book  of  unquestionable  authority,  I  read  it  from 
Phillips's  Law  of  Evidence,  p,  96,  97 :  **  In  prosecutioos 
for  conspiracies,  it  is  an  established  rule  that,  where  several 
persons  are  proved  to  have  combined  together  for  the  same 
illegal  purpose,  any  act  done  by  one  of  the  party  in  punn- 
ance  of  the  original  concerted  plan,  and  with  refereoce  U> 
the  common  object,  is,  in  the  contemplation  of  law,  as  well  a& 
of  sound  reason,  the  act  of  the  whole  party,  and,  therefore^ 
the  proof  of  such  act  will  be  evidence  against  any  of  tbe 
others  who  were  engaged  in  the  same  general  conspiracy, 
without  regard  to  tbe  question  whether  tbe  prisoner  is  pro- 
ved to  have  been  concerned  in  that  particular  transaction. 
This  kind  of  evidence  was  received  on  the  trial  of  Lord  Staf- 
ford and  of  Lord  Lovat,  on  the  trials  for  High  Treason  at 
the  Old  Bailey  in  1794,  and  in  the  case  of  Stone  in  1796; 
in  which  last  case  the  rule  was  completely  settled.  In  that 
case,  evidence  having  been  given  sufficient  for  the  Jury  to 
consider  whether  the  prisoner  was  engaged  in  a  conspiracy 
for  treasonable  purposes,  it  was  determined  that  a  letter 
written  by  one  of  the  conspirators  in  pursuance  of  the  com- 
Qioa  design,  (although  the  letter  had  not  been  traced  into 
the  hands  of  the  prisoner  or  to  his  knowledgey)  was  admis- 
ait>lo  in  evidence  as  the  act  of  the  prisoner  himself.  The 
pct»  of  the  several  conspirators,  who  are  engaged  with  tbe 
prisoner  in  ope  common  olgect,  are  evidence  against  hin)| 
tl>ottgh  he  may  not  have  been  directly  a  party  to  tbem; 
they  are  evidence  as  acts  connected  with,  and  in  conformity 
with,  bis  own  acts.'' 

Gentlemen,  I  need  not  multiply  authorities  upon  a  poin^ 
•that  stands  so  well  supported  by  reasoii  as  welljis  law;  but 
you  have  ey  VJeoce  of  their  general  object  prodaimed»  1 98j$ 
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not  mMtf  by  the  notoHom  act  in  which  thejr  were  enga- 
ged, but  ako  with  a  direet  connexion  with  that  Address  to 
which  I  have  adverted,  and  I  shall  read  some  parts  of  il  be* 
fore  I  proceed  further. 

Gentlemeot  the  Address,  which  will  be  read  in  evidence 
before  you,  is  in  these  words — I  shall  read  merely  part  of 
it;  yott  will  have  an  opportunity  of  reading  it  your8elves«« 
<<  Address  to  the  inhabitants  of  Great  Britain  and  Ireland* 
Friends  and  Countrymen — Roused  from  that  torpid  state 
in  which  we  have  been  sunk  for  so  many  years,  we  are  at 
length  compelled,  from  the  extremity  of  our  sn£Berings,  and 
the  contempt  heaped  upon  our  petitions  for  redress,  to  as» 
sert  onr  rights  at  the  hazard  of  our  lives,  and  proclaim  to 
the  world  the  real  motives  which  (if  not  misrepresented  by 
designing  men,  wonld  have  united  all  ranks^)  have  reduced 
us  to  take  up  arms  for  the  redress  of  our  common  grievan- 
ces. The  numerous  public  meetings  held  throughout  the 
country  has  demonstrated  to  you  that  the  interests  of  all 
classes  are  the  same^  that  the  protection  of  the  life  and  pro* 
perty  of  the  rich  man  is  the  interest  of  the  poor  man ;  and, 
in  return,  it  is  the  interest  of  the  rich  to  protect  the  poor 
from  the  iron  grasp  of  despotism ;  for  when  its  victims  are 
exhansted  in  the  lower  circles^  there  is  no  assurance  but  its 
ravages  will  be  continued  in  the  upper ;  for,  when  once  set 
in  motion,  it  will  continue  to  move  till  a  succession  of  vie* 
tims  iall;"-^and  then  follows  some  sentences  which  I  need 
not  read  to  you.  It  proceeds  to  say,  **  Liberty  or  Death  is 
our  motto ;  and  we  have  sworn  to  return  home  in  triumph} 
or  return  no  more ;"  and  this  manifesto  bears  to  have  been 
issued  by  order  of  a  Committee  of  Organization,  for  form- 
ing a>Provisional  Government — that  is,  by  a  Committee  who 
had  it  in  their  contemplation  to  supersede  the  whole  ConstiT 
totion«— the  House  of  Commons  $  all  the  judicial  esublish^ 
ments ;  every  tiling  on  which  the  happiness  of  the  country 
resU  i  and  to  substitute  in  the  place  of  them  a  Provisional 
Government,  devised  by  unknown  individuals,  who  cbose^ 
as  their  instruments  for  accomplishing  that  prodigious  r^ 
vohition»  persona  of  the  coadkioii  of  the  prisoner  al  the  baiw 
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Oendemen^  it  will  be  proyed  furdier  to  you,  that  the  pri« 
soner,  at  a  period  prior  to  this  open  conflict  with  tlie  King's 
troops,  was  actively  engaged  in  the  procuring  and  prepara- 
tion of  arms,  actively  engaged  in  the  procuring,  purchasing, 
and  preparation  of  pikes ;  that  weapon  which,  it  appears, 
was  used  with  no  slight  effect  in  the  conflict  which  after- 
wards took  place.  Gentlemen,  it  will  not  do  to  say  that  the 
unfortunate  circumstances  of  the  country,  the  depression  of 
the  manufacturing  classes,  is  any  apology  or  alleviation  of 
sudb  proceedings.    If  such  topics  are  stated,  and  it  is  pro- 
bable  they  nay  be  stated,  I  apprehend,  that,  so  far  from  any 
justification,  they  furnish  grounds  to  prove  what  was  the  ge- 
neral object  of  the  parties  so  engaged.     But  what  can  you^ 
or  any  man  conclude,  if  an  armed  multitude  are  found  to  be 
assembled,  and  who  state  to  you  that  they  are  so  assembled 
because  they  are  oppressed,  because  the  government  of  the 
country  is  such,  that  due  provision  has  not  been  made  for 
the  class  to  which  they  belong  ?  Why,  the  conclusion  to  be 
drawn  from  it,  if  we  are  to  go  to  inferences  from  circumstan- 
ces of  that  kind^  is,  that  they  are  discontented  and  dissatisfied 
with  the  order  of  things ;  they  are  impressed  with  the  con- 
viction that  they  cannot  be  worse  by  any  change  that  can  be 
accomplished,  and  that  they  are  to  look  for  some  division  of 
property^  or  for  some  advantage  or  other,  in  the  total  sub- 
version of  the  present  order  of  things. 

Gentlemen,  there  is  another  document  of  evidence  to 
which  it  will  be  necessary  also  to  refer,  as  furnishing  proof 
of  the  purpose,  as  giving  you  distinct  information  as  to  the  go* 
neral  object  they  had  in  view,  and  that  document  of  evidence 
is  the  declaration  of  the  party  himself.  It  is  indeed  in  this  case 
a  matter  of  no  importance  whether  the  document  is  found- 
ed upon  or  not,  because  I  do  conceive  that  the  case  is  la. 
mentably  and  indisputably  made  out  without  its  assistance 
'*— Still  it  is  part  of  the  law  of  the  land,  that  every  man  placed 
in  circumstances  in  which  he  is  suspected  of  a  crime,  is,  in 
the  first  place,  subject  to  an  examination  by  a  judicial  po^ 
lio^— That  institution,  no  doubt,  contains  some  disadvanta- 
ges to  every  guilty  man,  but  it  is  accompanied  by  great  ad- 
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vantages  to  those  who  are  conscious  of  their  innocence^  and 
who  are  really  innocent-i-and,  considered  as  an  instrument 
of  justice  established  for  these  two  purposesi  the  establish- 
ment of  innocence,  and  the  conviction  of  guilty  I  do  not  he- 
sitate to  say  it  is  our  duty  to  found  upon  it»  and  that  it  is 
your  duty  to  proceed  upon  it,  and  that  it  cannot  be  stated 
with  any  propriety  or  truth,  with  reference  to  the  admi- 
nistration of  justice,  as  an  unfavourable  kind  of  evidence^  or 
as  one  not  entitled  to  full  attention.  That  declaration  will 
be  read  to  you ;  and  it  expressly  and  fully  explains  that  the 
purpose  of  the  prisoner  was  to  subvert  the  constitution  of 
Parliament 

Gentlemen,  upon  the  general  complexion  of  the  Treason 
existing  in  the  present  case  I  need  scarcely  say  one  word. 
Treasons  there  have  been,  and  rebellions  there  have  been,  in 
times  that  are  passed ;  but  those  have  been  characterized 
and  palliated,  in  so  far  as  it  is  possible  for  Treason  to  be 
palliated,  by  their  connexion  with  some  of  the  nobler  sym« 
pathies  and  higher  principles  of  our  nature— principles  and 
sympathies  most  treasonably  and  criminally  misguided,  no 
doubt,  but  still  principles  and  sympathies  connected  with 
the  best  interests  of  society.  In  the  case  before  you  it  is  vain 
to  look  for  any  redeeming  quality— here  it  is  beyond  con« 
tradiction  clear,  that  nothing  ebe  was  in  contemplation  but 
the  destruction  of  our  ancient  monarchy ;  the  extinction 
of  all  its  ancient  splendour ;  the  destruction  of  the  constitu- 
tion of  Parliament ;  the  destruction  of  all  those  institutions 
upon  which  our  domestic  happiness,  and  the  superstruc- 
ture of  our  national  grandeur,  have  been  built,  which  never 
have  been  surpassed  upon  the  face  of  the  earth,  and  which,  I 
trust,  we  shall  never  shrink  from  defending,  whether  in  the 
field,  or  in  the  calmer,  but  no  less  responsible,  duties  of  the 
administration  of  justice,  either  in  your  capacity  of  Jnry- 
meuy  or  any  other  capacity  in  which  we  may  be  called  on 
to  perform  our  duty. 

With  these  observations,  I  leave  the  case  in  your  hands; 
the  more  important  part  of  the  duty  of  the  Public  Prosecu- 
tor is  done  when  he  brings  persons  such  as  the  prisoner  to 
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the  bar,  and  throws  them  on  the  determinatioD  of  a  Jniy ; 
and  the  determination  yon  shall  come  to^  wbatercr  it  may 
be,  we  have  no  doubt  will  be  such  as  the  justice  of  thecase^ 
and  the  evidence  to  be  adduced,  will  be  found  to  warrant 
and  demand. 
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EVIDENCE  FOR  THE  PROSECUTION. 


Ellis  HoDasoN,  Esq. — ^wom. 

Examined  by  Mr  Serjecmt  Hvilodc. 

Q.  You  are  a  Lieutenant  in  the  10th  Hossata  I 
A.  Yes. 

Q.  At  what  time  of  the  morning  of  the  5th  of  April  did 
yoa  arrive  at  Kilsyth  i 

A.  About  half  past  five. 

Q.  Were  you  accompanied  with  your  troop? 

A.  By  a  squadron  of  the  10th. 

Q.  I  believe  you  had  gone  from  Stirling  that  morning  ? 

A.  Yes. 

Q.  How  soon  after  that  were  you  induced  to  proceed 
from  Kilsyth  to  some  other  pbce  ? 

A.  About  an  hour  and  a  hal^  I  consider^  or  two  hours, 
not  more. 

Q.  Had  you  recaved  any  information  before  you  set  off 
from  any  of  your  own  men  i  from  a  person  of  the  name  of 
Cookj  for  instance  ? 

An  Yes^  we  had. 

Q.  Do  you  know  a  person  of  the  name  of  Baird  in  the 
Yeomanry  eavalry  ? 

A.  Yes. 

Q.  Had  you  seen  him  before  you  set  off  that  morning? 

A.  Yes,  we  received  information  from  him  too. 
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Q.  Was  it  in  consequence  of  the  information  yon  deri- 
ved  from  them  that  induced  you  to  set  off  again  from  Kil- 
syth? 

J,  Yes,  it  was. 

Q.  With  what  number  of  men  of  your  own  regiment  did 
you  proceed,  and  with  what  number  of  the  Yeomanry  ? 

ji.  Sixteen  of  the  10th  Hussars,  and,  I  think,  about  sa- 
teen  of  the  Yeomanry ;  I  am  not  positive  to  the  number  of 
the  Yeomanry. 

Q.  Did  you  proceed  with  your  own  troop  horses  ? 

A.  About  ten  or  eleven  of  my  party  were  mounted  on 
the  horses  of  the  Yeomanry. 

Q.  Did  you  proceed  on  your  own  horse  ? 

A*  I  was  on  a  horse  belonging  to  the  Yeomanry  ? 

Q.  What  was  the  reason  of  your  quitting  your  own  re- 
gimental horses  i 

A.  They  had  had  a  very  quick  march  in  the  mornings 
and  I  wished  to  save  them  as  much  as  possible. 

Lord  Justice  Clerk. — The  horses  being  tired. 

A.  They  were  not  tired,  but  I  thought  they  might  be  if 
they  had  much  more  work. 

Mr  Serjeant  HuBock, — Had  they  performed  a  march  tiie 
preceding  day  to  this  place  ? 

A.  Yes,  they  had. 

Q.  Was  the  march  from  Stirling,  on  the  morning  of  the 
5th,  to  Kilsyth,  performed  with  more  rapidity  than  usuaH 

A,  Yes,  it  was — it  was  a  forced  march. 

Q.  What  time  did  you  quit  Stirling,  do  you  remember? 

A*  No.    I  do  not  know  exactly. 

Q.  Have  the  goodness  to  state  to  us  the  course  of  yoor 
progress  from  Kilsyth  to  Bonnymuir  ? 

A.  We  proceeded  in  the  direction  of  Falkirk,  and  recei- 
ved information  from  the  people  of  the  country  in  what  di* 
rection  a  party  of  armed  men  were  gone. 

Q.  In  consequence  of  the  information  which  you  received 
in  your  progress,  did  you  march  towards  Bonnymuir  ?       • 

A*  Yes,  from  the  information  we  received  from  the  coun- 
try people. 
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Q.  Did  yoa  see  any  armed  men  in  the  ooune  of  yoor 
march? 

A.  When  we  had  gone  abont  nine  niile%  we  saw  a  body 
of  men  armed,  at  not  so  much  as  a  quarter  of  a  mile  dis« 
tance. 

Q.  Of  what  number  might  that  body  whom  yon  saw  con- 
sist? 

A.  I  fincied  abont  twenty^  or  a  few  more  or  less— I  wp- 
pose  that  was  abont  the  number  when  I  saw  them. 

Q.  Could  you  ascertain  at  that  distance  the  number  of 
their  arms? 

A.  I  saw  that  they  were  long  poles— pikes,  I  fiincied. 

Q.  Were  they  upon  a  road,  or  off  the  road,  or  where 
were  they  when  you  first  saw  them  f 

A.  They  were  on  the  muir,  a  few  yards  from  a  wall — 
fifty  or  a  hundred  yards.  - 

Q.  When  you  came  in  sight  of  them,  did  you  accelerate 
your  movement  ? 

A.  Yes,  we  went  a  little  quicker,  but  we  had  not  been 
gomg  very  quick  before  that— we  increased  the  pace  a  little* 

Q.  Do  you  recollect  the  actual  pace  to  which  you  in- 
creased? 

A.  We  put  our  horses  into  a  canter — ^we  had  been  trot- 
ting and  cantering  the  whole  way,  and  we  put  them  into  a 
canter ;  but  the  ground  was  bad,  and  we  were  obliged  to 
go  ronnd— we  coukl  not  go  in  a  direction  straight  to  them. 

Q.  How  soon  have  you  reason  to  believe  the  men  saw 
you? 

A.  I  fancy  we  saw  each  other  about  the  same  time— I 
know  they  cheered  at  the  time  I  saw  them — ^we  aU  saw'them 
within  a  moment  or  two. 

Q.  Did  that  cheering  take  phice  as  soon  as  they  saw  you» 
do  you  suppose  ? 

A.  Yes.  I  do  not  know  whether  they  consulted  together 
a  little  first — ^it  struck  me  they  saw  us,  and  then  consulted 
together,  and  then  cheered  and  came  down  to  meet  us. 

Q.  Then,  according  to  your  observation,  previous  to  this 
cheer,  a  momentary  consultation  took  place  ? 
VOL«  I.  z 
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A  Yes ;  it  was  at  a  distance,  so  that  I  could  not  say,  bat 
it  struck  me  so. 

Q.  It  did  not  therefore  appear  to  be  the  spontaneous  im- 
pulse of  the  moment,  but  the  result  of  a  conference  ? 

A.  It  struck  me  so. 

Q.  At  what  distance  do  you  think  yon  were  when  you 
first  saw  them  ? 

A.  I  should  think  not  a  quarter  of  a  mile—^alf  a  quar- 
ter, or  a  little  more— it  was  across  a  muir. 

Q.  After  this  cheering,  which  took  place  in  the  way  which 
you  have  described,  did  they  do  any  thing,  and  what  I 

A.  After  the  cheering  they  ran  down  towards  us,  and 
stationed  themselves  under  the  wall,  and  waited  till  we 
came  up, 

Q.  By  going  d6wn  towards  that  waU,  and  stationing 
themselves  behind  that  wall,  did  they  come  nearer  to  yon  ? 

A.  Yes,  they  did. 

Q.  If  they  had  wished  to  have  avoided  you  they  would 
have  gone  the  other  way  i 

A.  Oh  yes. 

Q.  I  think  you  stated  something  about  the  di£Bcnlt 
ground  that  you  had  to  traverse  ? 

A.  Yes,  we  could  not  go  straight  over  the  ground ;  it  was 
so  boggy,  and  one  of  the  Yeomanry  directed  us— he  knew 
the  ground— we  had  to  make  a  turn  rather  to  the  left. 

Q.  If  they  had  so  minded,  by  going  another  way,  could 
they  have  got  beyond  your  reach  ? 

Am  They  might  have  escaped  very  easily,  I  think,  by 
running  away  when  first  they  saw  us ;  the  ground  was  so 
bad  we  could  not  have  taken  more  than  one. 

Q.  Then,  in  your  judgment,  they  might,  if  th^  had  so 
thought  proper,  have  got  away,  without  coming  in  contact 
with  you  i 

A.  Oh,  decidedly  so ;  one  or  two  of  them  might  have  been 
overtaken,  but  certainly  not  the  whole  body.  , 

Q.  The  main  body  would  have  escaped  i 

A»  Yes ;  at  least  they  would  have  thrown  away  their 
arms,  and  we  could  not  have  identified  that  they  had  been 
with  arms  in  their  hands. 
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Q.  Upon  their  taking  up  this  position  behind  the  wall^ 
what  did  they  do  ? 

A.  When  we  came  within  fifty  or  sixty  yards  from  them* 
they  fired  two  or  three  shots  at  our  party. 

Q.  Will  you  have  the  goodness  to  state  in  what  position 
or  state  your  party  were  in  ? — you  were  heading  them,  I 
suppose? 

A.  I  was  in  front  of  them,  and  I  was  advancing  towards 
the  wall  at  the  time  they  fired. 

Q.  In  what  way  were  you  advancing? 

A*  Not  in  very  regular  order,  the  ground  was  so  bad. 

Q.  You  were  not  the  only  person  exposed  in  front  ? 

A.  No ;  there  were  two  or  three  in  a  line  nearly  with 
me.  I  believe  I  was  in  front  of  the  whole— but  they  were 
very  near  me. 

Q.  And  so  bearing  down  upon  the  wall  this  fire  took 
place? 

^.  Yes. 

Q«  You  cannot  say  whether  that  fire  proceeded  from  pis- 
tols or  muskets  ? 

A.  I  cannot  say  what  arms  they  were. 

Q.  Could  you  ascertain  whether  the  pieces  were  rested  on 
the  shoulder  or  on  the  wall  ? 

A.  I  fancy  they  were  rested  on  the  wall— we  could  only 
see  their  heads. 

Q.  Was  that  a  good  position  ? 

A.  A  very  good  position. 

Q.  A  good  military  position  ? 

A.  A  very  good  position. 

Q.  Then,  with  that  protection,  and  so  concealed,  the 
first  fire  took  place? 

jx.  jCes. 

Q.  Was  that  succeeded  by  another  before  you  reached 
the  wall  ? 

•    A*  There  were  two  or  three  shots;  two  I  am  positive 
about,  and  more^  I  think, — I  am  not  certain. 

Q.  Did  those  shots,  as  far  as  you  could  perceive^  come 
from  different  parts  of  the  wall  ? 

A.  Yes,  they  came  from  different  people. 
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Q.  Were  they  from  difiPerent  parts  of  the  waU^  or  were 
tbey  all  close  to  each  other  i 

A*  They  were  not  all  together-- one  or  two  from  di£Pe- 
rent  points— perhaps  two  or  three  yards,  but  it  is  impossi- 
ble to  say  what  distance  they  were — ^they  were  not  close  to- 
gether. 

Q.  Did  you  distinguish  the  sort  of  arms  with  which  the 
general  body  of  them  were  armed  at  that  time  i 

A.  Principally  pikes ;  I  thought  I  saw  two  or  three  mus- 
kets \  I  did  not  see  more  at  the  time. 

Q.  In  what  way  were  their  pikes  held  or  carried,  at  the 
time  when  they  took  up  this  position,  do  you  remem- 
ber? 

A.  No,  I  do  not  know  what  position  their  pikes  were  in 
on  that  side  of  the  wall, — ^I  know  on  the  other. 

Q.  You  kept  advancing  P 

A.  Yes. 

Q.  Did  you  address  yourself  to  them  ? 

A.  I  spoke  to  them,  and  ordered  them  to  lay  down  their 
arms. 

Q.  More  than  once  ? 

A*  I  did  it  six  or  seven  times. 

Q.  Did  you  dp  it  with  a  voice  sufficiently  loud  to  enable 
the  whole  of  the  party  to  bear  you  ? 

A.  Quite  so. 

Q.  You  are  quite  sure,  if  a  man  could  hear  at  all,  he  must 
have  heard  what  you  stated  ? 

A.  Oh  yes,  I  am  quite  positive. 

Q.  Did  what  you  said  produce  any  visible  impression 
upon  any  of  the  party  \ 

An  They  did  not  lay  down  their  arms,  but  they  ceased 
firing ;  at  the  same  time  I  had  ordered  my  own  party  to 
cease  firing ;  after  ordering  them  to  lay  down  their  arms,  I 
ordered  my  men  to  cease  firing. 

Q.  In  consequence  of  their  not  attending  to  what  you 
stated  with  respect  to  their  laying  down  their  arms,  did  you 
proceed  over  or  through  the  wall  \ 

Am  I  went  through  the  gap  in  the  waU  with  my  party. 

Q.  Did  that  carry  you  to  the  middle  of  thdr  line  f 
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A.  They  were  on  the  right  of  us;  it  was  at  a  corner  of 
the  wall. 

Q.  State  the  manner  in  which  they  received  you  on  go- 
ing through  that  gap  i 

J.  Their  pikes  were  presented  to  us,  and  their  muskets 
too ;  I  do  not  know  how  many,  but  I  am  positive  about  one. 

Q.  You  say  pikes  were  presented  ? 

A.  Pikes  were  presented  as  infimtiy  would  receive  cavat 
ly  in  an  action. 

Q.  In  your  judgment,  was  the  mode  in  which  these  pikes 
were  placed  for  your  reception  calculated  to  resist  cavalry  I 

A*  The  way  in  which  they  were  presented  was,  but  not 
the  way  the  men  were  placed  ;  if  they  had  been  closer  toge- 
dier  they  could  have  made  more  resistance. 

Q.  Were  they,  considering  the  loose  and  scattered  man* 
ner  in  which  the  men  then  appeared,  placed  in  the  best  way 
in  which  they  could  be  for  resistance  ? 

A.  Oh!  decidedly  so. 

Q.  Were  you  yourself  personally  resisted  by  any  one  of 
that  par^  ? 

A.  The  party  who  appeared  to  be  a  leader  of  the  party, 
presented  a  short  musket  at  me;  from  the  time  I  first  rode 
up  to  the  wall  it  was  presented  at  me. 

Q.  The  party  who  appeared  to  be  the  leader  of  the  party 
presented  that  to  you  P 

A.  Yes ;  and  it  was  presented  to  me  the  whole  time. 

Q.  Did  he  follow  you  with  his  eye  and  his  piece  ? 

A.  Yes. 

Q.  Did  the  man  with  that  musket  continue  stationary, 
snd  merely  level  his  piece  at  you  as  you  would  follow  a  bird 
flying,  or  move  on  ? 

A.  He  moved  on,  and  kept  his  piece  pointed  towards 
me. 

Q.  How  near  might  that  piece  be  towards  you  ? 

A.  When  I  rode  up  to  the  wall,  it  might  be  about  12 
yards,  and  after  that  it  would  be  two  yards. 

Q.  Then  you  would  have  an  opportunity  probably  of 
distinguishing  the  man  ? 

A.  Oh  yes,  I  know  the  man,  that  is  the  man,  {Bcurd.) 
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Q.  You  have  no  doubt  of  that  ? 

A.  Oh  no. 

Q.  Did  you  say  any  thing  to  him  particularly  during  any 
part  of  the  time? 

A.  I  do  not  lemember  saying  any  thing  to  him. 

Q.  Of  course  you  would  take  care  of  yourself^— did  yon 
endeavour  to  shoot  at  him  i 

A.  Yes,  I  endeavoured  to  fire  my  pistol ;  it  flashed  m  the 
pan,  and  did  not  go  off. 

Q.  You  were  very  near  him  ? 

A.  Yesi  within  a  yard. 

Q.  He  must  have  been  killed  if  the  pistol  had  gone  off  { 

A.  He  must. 

Q.  You  do  not  know  whether  he  drew  the  trigger  of  his 
piece  or  not  i 

A*  I  cannot  swear  to  that  I  have  been  told  so,  but  I 
do  not  know  that  he  did. 

Q.  Do  you  remember  any  other  person  coming  near  you 
*with  a  pike  or  any  other  weapon  ? 

M*  X  es. 

Q.  You  were  wounded  yourself? 

A.  I  was  wounded  through  the  hand. 

Q.  Do  you  know  the  person  ? 

A.  No»  I  do  not  know  the  person ;  I  was  engaged  with 
another  man  at  the  time;  there  were  two  on  one  side  of  me^ 
and  I  was  engaged  with  one  on  the  other  side. 

Q.  Were  those  two  pikemen  ? 

A.  I  am  not  positive. 

Q.  Did  the  man  who  wounded  you  make  a  thrust  at 
you? 

A.  They  thrust,  both  of  them. 

Q.  Were  there  two  men  thrustmg  at  yon  or  your  horse 
at  the  same  time  i 

A.  There  were,  just  at  the  same  time. 

Q.  I  believe  the  only  wound  which  you  received  was  in 
your  right  hand  i 

A.  It  was. 

Q.  Was  your  horse  wounded  by  the  other  man  I 

A.  He  was. 
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Q.  Did  he  receive  more  than  one  wound  i 

A.  No;  he  was  wounded  in  the  side. 

Q.  In  the  flank  or  the  quarter  i 

A^  Close  to  the  quarter^  in  the  ribs. 

Q.  The  horse  died,  I  believe  ? 

A.  He  died  that  night. 

Q.  Were  you  attacked  by  any  other  persons  besides  those 
two^  and  that  musketeer  \ 

A.  No»  the  attack  was  mutual;  I  believe  we  attacked 
them— ^md  after  that  I  received  a  wound^  and  my  horse 
too* 

Q.  Were  any  others  of  your  party  wounded  f 

A.  Serjeant  Saxelby,  in  two  places* 

Q.  I  believe  the  serjeant  is  here  \ 

A.  He  is. 

Q.  The  conflict  did  not  last  long  after  this  f 

A.  No)  we  were  in  the  middle  of  them,  and  they  threw 
away  their  arms,  and  some  ran  away,  and  others  remained. 

Q.  During  the  time  that  the  conflict  continued,  after  you 
got  through  the  wall,  do  you  remember  whether  any  other 
shots  were  fired  by  the  persons  whom  you  was  skirmishing 
with,  or  was  it  all  confined  to  pike  work? 

A.  Some  shots  were  fired,  but  I  do  not  know  from  whidb 
parQTy  whether  from  mine  or  the  other  party. 

Q.  That  person  whom  you  have  pointed  to  was  taken, 
was  not  he  ? 

A.  He  was. 

Q.  Had  he  that  gun  in  his  possession  i 

A*  I  did  not  see  him  taken,  for  I  had  passed  him;  but 
when  I  turned  round  he  was  standing  without  arms. 

Q.  Who  had  him  in  charge,  do  you  remember  \ 

A*  Not  any  particular  individual — he  was  in  charge  of 
the  party  that  remained,  that  had  not  gone  after  the  others* 

Q.  Did  you  see  him  as  soon  as  you  saw  any  person  i 

A.  I  dic^  as  soon  as  I  turned  round,  and  looked  for  the 
prisoners. 

Q.  Upon  your  first  arrival  i 

A.  Yes,  I  did. 

Q.  Did  you  see  him  from  that  time  until  the  time  that 
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you  got  through  the  wall,  and  aoifiped  your  pistol— had  yoa 
him  always  in  your  qre  i 

A.  Yes. 

Q.  Did  he,  from  his  conduct  and  demeanour,  induce  yoa 
to  belieTC  him  tlfe  leader,  or  that  he  was  only  a  follower  ? 

jf  •  I  thought  him  the  leader. 

Q.  From  what  you  observed  ? 

^.  Yes. 

Q.  Can  you  recollect  what  position  he  had  when  they 
came  down  the  hiU  f 

A*  I  cannot  speak  positively ;  I  think  he  was  in  the  centre 
of  the  party,  but  I  am  not  positive  about  it* 

Q.  Could  you  ascertain  any  other  persons  that  were  there 
besides  him  \ 

A.  Yes,  some  of  them. 

Q.  Canyouremember  thenameofany  ofthem? 

A*  I  have  heard  their  names  since— I  have  seen  them  in 
Edinburgh. 

Q.  Did  you  see  a  person  here  yesterdfyr? 

A  Yes,  Hardie. 

Q  Did  you  see  him  in  the  battle  ? 

A.  I  am  not  certain  whether  I  saw  him  before  he  wss 
taken  or  not. 

Q.  Yon  saw  him  a  prisoner  ? 

A*  Yes,  immediately  after  he  was  taken. 

Q.  I  believe  you  accompanied  them  the  greater  portion 
of  the  way  from  Kilsyth  to  this  place  \ 

A.  Some  part  of  the  way;  a  little  part  of  the  way;  the 
first  part 

Q.  Did  you  see  Hardie  in  the  first  part  ? 

A.  Yes  I  did — he  walked  some  part  of  the  way  arm  and 
arm  with  Baird. 

Q.  Did  they  appear  to  be  acquainted  ? 

A*  They  did,  they  appeared  to  me  to  be  great  friends. 

Q.  I  believe  they  were  lodged  in  the  Castle  ? 

A.  Yes. 

Q.  Can  you  ascertain  any  more  ofthem  f 

A.  Yes,  I  know  some  more  of  them* 

Q.  Just  see  if  you  can  point  out  any  more  ? 
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A.  That  is  one— Murchie;  and  Gray,  and  Harland, 
Johnstone  the  boy,  I  remember  their  faces  now,  but  whe. 
ther  it  is  from  have  seen  them  in  Edinburgh  Castle^  I  do 
not  know. 

Q.  I  only  ask  you  to  snch  individuab  A  you  can  remem- 
ber seeing  in  the  field  ? 

A.  I  have  seen  them  so  often  since,  it  is  difficult  to  say 
whether  I  saw  them  there  or  in  the  Court;  there  are  faces 
there  fiuniliar  to  me  now,  from  having  seen  them  two  or 
diree  times  since^  but  those  men  I  mentioned  I  am  positive 
I  saw  at  the  time. 

Q.  Actively  employed  ? 

A.  Yes,  they  were  employed,  and  one  man  I  thought  was 
a  leader,  from  being  more  active  than  the  rest ;  that  was 
Baird. 

Q.  How  was  Baird  dressed  that  mornings  do  you  remem- 
berf 

A.  He  was  dressed  in  a  brown  shooting  jacket,  a  black 
silk  neckcloth,  and  worsted  trowsers  and  boots ;  he  was  ra- 
ther better  drest  than  the  rest  of  the  party,  he  and  Hardie. 

Q.  The  men  who  were  lodged  in  the  Castle  here  were  all 
taken  in  that  field  ? 

A.  Yes,  at  that  time. 

Q.  Eighteen  in  number  ? 

A,  There  were  eighteen  lodged,  and  one  was  left  on  the 
field ;  he  was  so  much  wounded  he  could  not  be  removed  at 
the  dme. 

Q.  You  say  that  Cook,  one  of  your  men,  came  to  Kil- 
syth, before  you  quitted  Kilsyth  that  morning  again  ? 

A.  Yes^  he  did. 

Q.  Did  he  shew  you  any  pap^  ? 

A.  Yes  he  did,  he  shewed  me  an  Address  from  the  Pro- 
visional Government,  I  think  it  was  signed  by 

Q.  Did  you  keep  that  Address  from  that  time,  or  return 
it? 

A.  I  returned  it  to  him  at  the  moment,  and  then  asked 
him  for  it  when  we  had  got  about  a  mile  firom  Kilsyth* 

Q.  That  was  before  you  got  to  Bonnymuir  ? 
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J.  Yesy  I  think  we  had  not  gone  a  mile  before  I  asked 
him  for  it. 

Q.  In  the  way  between  Kilsyth  and  Bonnymuir  i 

Jm.*   a  e8« 

Q.  You  got  it  again  from  Cook  ? 

A.  Yes. 

Q«  How  long  did  you  keep  it  in  your  possession  after 
that? 

A.  I  kept  it  in  my  possession  that  day^  and  in  the  eren- 
ing  gave  it  to  Colonel  Taylor^  who  commanded  the  r^- 
ment. 

Q.  At  this  place  f 

A.  At  Glasgow. 

Q.  Did  you  go  the  same  day  to  Glasgow  ? 

A.  I  went  the  same  day  to  Glasgow,  to  report  it  to  the 
Lord  Advocate  and  Colonel  Taylor;  I  went  to  mention  the 
particulars  I  had  reported  it 

Q.  That  night  you  handed  over  the  Address  which  you 
received  from  Cook  to  Cobnel  Taylor  U 

A.  Yes. 

Q.  How  soon  after  did  you  receive  it  from  Cokoel 
Taylor  ? 

A.  The  next  morning ;  I  received  it  from  him  in  conse- 
quence of  a  communication  from  the  Lord  Advocate. 

Q.  Look  if  that  be  the  Address  which  you  so  received 
from  Colonel  Taylor,  (hamding  a  paper  to  ike  wi§nu8^ 

A.  Yes,  that  is  the  Address  I  received  from  Cokmel 
Taylor. 

Q.  Did  you  say  that  you  read  the  Address  that  yon  re- 
ceived of  Cook  before  you  gave  it  to  Colonel  Taylor  ? 

A.  I  looked  at  it  when  first  Cook  gave  it  me^  to  see  what 
it  was^  and  I  had  seen  a  copy  of  it  in  Stirling  the  day  be- 
fore. 

Q.  What!  posted  up? 

A.  It  had  been  posted  up,  and  was  taken  down. 

Q.  Can  you  call  to  mind  whether,  after  you  reodved  it 
the  second  time^  you  read  it  again  i 

A.  No,  I  do  not  think  I  did,  we  were  going  veiy  quicki 
and  I  put  it  into  my  sabre  tache. 
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Lord  Ju9^  Clerk.^^ARer  Cook  gave  it  to  you  on  the 
road,  did  you  read  it  before  you  gave  it  to  Colonel  Taylor? 

ji.  It  is  so  long  since  that  I  cannot  charge  my  memory 
whether  I  read  it  then ;  but  at  the  time  I  gave  it  to  Colonel 
Taylor  I  looked  at  it,  and  read  part  of  it  with  him,  1  re- 
member that;  I  am  quite  certain  that  the  paper  I  received 
from  Cook  I  delivered  to  Colonel  Taylor. 

Q.  And  you  believe  that  the  paper  you  received  from 
Colonel  Taylor  was  the  paper  you  gave  him  the  night  be- 
fore? 

^.  I  have  every  reason  to  suppose  it. 

Q^  Do  you  believe  then  that  that  is  the  paper  that  you 
received  from  Cook  under  these  circumstances  ? 

ji.  Yes,  I  am  almost  convinced  of  it,  but  I  cannot  swear 
to  it. 

Q.  The  reason  you  cannot  swear  to  it  correctly  is  -^— 

^.  From  its  being  but  of  my  hands  for  a  few  hours— I 
am  certain  that  was  the  nature  of  the  Address ;  that  the 
words  were  the  sftne  nearly  ;  it  was  the  sort  of  Address. 

Q.  Did  you  make  any  observation  as  to  any  thing  upon 
the  Address  when  you  got  it  from  Cook  ? 

ji.  I  saw  the  signature  and  the  beginning  of  it ;  I  did 
not  read  it  through. 

Q.  And,  when  you  delivered  it  to  Colonel  Taylor,  it  was 
read  by  him  and  you  together,  probably  ? 

A.  Yea,  I  am  positive  some  of  it ;  I  think  the  whole  of 
it. 

Q*  What  was  your  reason  for  giving  it  to  Colonel  Tay- 
lor? 

A.  tie  wished  a  copy. 

Q.  Was  this  the  same  night  that  you  got  to  Glasgow  ? 

A.  Yes,  it  was  the  night.  I  am  not  certain  whether  it 
was  in  the  morning  early  or  that  night. 

Q.  It  would  be  morning  before  you  got  there  i 

A.  'So;  I  saw  him  for  two  or  three  hours  that  night ; 
and  we  were  up  late ;  and  whether  I  gave  it  him  that  night 
or  the  next  morning  early,  I  am  not  certaiUi  I  think  he 
had  it  in  the  night ;  I  am  not  certain. 
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Q.  Yon  aooompanied  the  prifoners  takai  at  BoDnynniir 
part  of  the  way>  and  you  then  stopped  at  some  bridge  to 
write  letters  ? 

A.  I  accompanied  them  half  a  mile  to  an  inD»  to  write 
dispatches,  and  I  overtook  them  again  before  they  got  to 
Stirling. 

CL  Were  the  arms  that  were  taken  all  lodged  in  the 
Castle  at  the  same  time  with  the  prisoners  ? 

A.  Yes,  they  were. 

Q.  Do  you  remember  the  nuftiber  of  pikes  ? 

A.  There  were  sixteen  pikes,  a  pitchfork,  and  a  pik&- 
handle  without  a  head,  five  muskets,  and  two  pistols. 

Q.  Do  you  happen  to  know  of  your  own  knowledge  idie- 
ther  any  ammunition  was  taken  in  the  field  ? 

A.  I  did  not  see  it  taken  from  the  prisoners.  I  saw  s 
bag  of  ammunition  there  that  they  told  me  was  taken. 

Q.  Serjeant-major  Warren  took  that  ? 

A.  Serjeant-major  Warren  told  me,  I  think,  that  he  had 
searched  the  prisoners  when  I  came  up. 

Q.  You  did  not  see  any  of  their  persons  seardied  i 

A.  No,  not  any. 


Croaa-ewamined  hy  Mr  Jeffrey. 

Q.  How  many  men  went  with  you  in  your  party  ? 

A.  Sixteen  of  my  own  regiment,  and,  I  think,  the  same 
number  of  the  Yeomanxy;   I  am  not  certain. 

Q.  All  fiiUy  armed,  of  course  \ 

A.  Not  fully  armed,  we  had  not  our  carabines;  being 
mounted  on  the  Yeomanry  horses,  we  had  only  their  arms. 

Q.  Pistols? 

A.  Yes,  and  swords. 

Q.  I  think  you  say,  that,  from  the  observation  you  had, 
the  party  on  the  hill  amounted  to  twenty  or  twenty-four  ? 

A*  About  twenty. 

Q.  You  got  eighteen  prisoners  \ 

A.  Nineteen,.and  one  escaped. 
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Q»  You  do  not  know  whether  any  of  them  escaped  i 

A.  I  do  not  know.  The  greater  part  of  what  I  saw  we 
took. 

Q.  Of  those  who  came  down  the  hill? 

A.  Yes. 

Q.  Yon  went  with  a  view  of  taking  them^  I  suppose? 

A.  Oby  yes. 

Q.  You  have  mentioned,  I  thinks  that  you  called  repeat- 
edly, when  you  came  nigb,  for  them  to  surrender,  and  lay 
down  their  arms  ? 

A.  Yes. 

Q.  Did  they  make  any  answer  i 

A.  I  think  the  word  *<  treat"  was  used^  and  two  or  three 
other  words— <<  we  will  treat  with  you,*'  or,  ^  will  you  treat 
with  us  f^  or  something  of  that  kind. 

C2.  Do  you  know  who  used  those  words  ? 

A.  No,  I  do  not 

CL  Was  it  Baird  who  used  those  words  ? 

A.  I  should  say  not^— positively— it  was  some  other  man 
of  the  party.  I  am  positive  it  was  not  Baird  that  spoke 
those  words. 

Q.  Baird,  you  thmk,  levelled  his  piece  at  you  from  the 
first  time  he  observed  you,  and  continued  to  keep  you  in 
his  eve  ? 

A.  Yes. 

Q.  That  was  when  the  wall  was  between  you  I 

A.  Yes. 

Q*  Did  he  continue  in  the  same  attitude  after  you  got 
through  the  gap  ? 

A.  Yes,  till  I  presented  a  pistol. 

Q.  Did  you  hear  him  say  any  thing  at  all  during  that 
time? 

A.  No. 

Q.  No  words  passed  between  you  and  Baird  at 

A.  No,  I  do  not  think  there  did. 

Q.  Did  you  observe  how  Baird  gave  in  at  last  i 

A.  No,  I  did  not  \  he  had  surrendered  when  I  turned 
round,  and  he  was  standing  without  any  arms  in  his  hand. 
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Q.  A  very  short  time  elapsed  after  you  got  through  the 
wall  till  it  was  all  over  ? 

A.  A  very  short  time ;  I  do  not  know  how  many  minutes, 
but  not  many. 

Q.  There  were  some  shots  fired  before  you  fired  ? 

A.  Yes. 

Q.  Were  those  shots  fired  before  you  called  to  the  ea^ 
my,  as  we  roust  call  them  ? 

A.  Yes,  they  were. 

Q.  Was  there  any  firing  after  you  called  to  them  to  by 
down  their  arms  ? 

A.  There  was  no  firing  tiH  the  skirmish,  when  we  csme 
to  close  quarters^  and  then  there  was  some  firing  irom  the 
one  party  or  the  other;  I  cannot  tell  which. 


Re^^wamined  by  Mr  Serjeant  HtHlock. 

Q.  You  have  been  asked  if  you  were  fiilly  armed  when 
you  set  off? 

A.  Yes, 

Q.  You  were  not  so  i 

A.  We  were  not  as  we  are  with  our  own  horses ;  there 
is  a  great  difference  between  our  horses  and  the  Yeomanry 
horses. 

Q.  If  a  man  has  been  in  the  array  for  four  or  five  years, 
he  can  distinguish  between  the  Hussars  and  the  Kilsyth 
Yeomanry  ? 

A*  Certainly. 

Q*  And  probably  a  man  with  a  military  eye  could  distin- 
guish a  troop  armed  with  carbines  fi-om  a  troop  withoat 
carbines. 

A.  I  should  think  so,  when  they  were  near  him— as  soon 
as  he  could  see  them  distinctly. 

Q.  Are  your  regiment  well  dressed  when  they  are  mount- 
ed? 

A.  Yes. 
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Q.  Yoa  look  grander  than  the  Kikyth  troop  ? 

A.  There  is  a  great  difference  in  the  appointment  and 
arms ;  we  have  white  sheepskins,  and  they  have  no  sheep- 
skins at  all ;  and  there  are  a  great  many  distinctions. 

Q.  Are  the  distinctions  so  great  as  to  enable  persons,  at 
the  distance  you  first  saw  those  persons  at,  to  distinguish 
whether  it  was  part  of  the  troop  of  the  Hussars,  or  part  of 
the  Kilsyth  Cavalry  ? 

A.  I  cannot  answer  that  question.  I  could  have  told  my<* 
8el£     We  had  some  of  our  own  horse  with  us. 

Mr  Jeffrey.-^How  many  of  your  party  had  their  own 
horses?  ^ 

A.  I  thinks  five  or  six. 

Mr  Serjeant  HuOock.-^l  do  not  object ;  but  you  have  no 
right  to  put  the  question. 

Lord  Justice  Clerk. — I  will  put  any  question  you  wish, 
Mr  Jeffrey* — Prisoner,  have  you  any  question  you  wish  to 
suggest? 

PrMon«r.^-No,  my  Lord. 

A  Juryman. — How  many  yards  distant  might  you  be 
when  the  cheering  took  place  i 

A.  It  was  when  first  we  saw  them ;  we  were  nearly  a  quar- 
ter of  a  mile  off 

Q.  Who  cheered  first? 

A.  They  all  cheered  together  \  there  was  no  cheering  ex- 
cept from  their  party. 

Q.  There  was  no  cheering  on  the  part  of  the  Yeomanry  ? 

A.  No,  not  at  all ;  there  was  only  cheering  from  their  party, 
that  were  at  a  distance  of  nearly  a  quarter  of  a  mile  when 
we  first  saw  them. 

Q.  And  that  cheering  was  entirely  on  the  part  of  the  pri- 
soners? 

A.  Entirely  on  the  part  of  the  prisoners. 
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Mr  JoHH  Jamss  Datomom— «»orn. 
Examined  by  Mr  Drummond. 

Q.  Do  yon  remember  going  ont  with  Lieutenant  Hodg- 
son and  a  party  of  cavalry,  in  the  beginning  of  April  ksty 
in  search  of  a  party  of  people? 

J.  Yes. 

Q.  What  day  in  April? 

J.  The  fifth  of  April 

Q«  About  what  time? 

jf.  About  half  past  eight 

Q.  Where  did  you  go  ? 

A.  We  went  along  the  road  till  we  came  to  Bonnymoir. 

Q.  How  far  is  Bonnymuir  from  Falkirk? 

ji.  About  four  miles. 

Q.  You  went  off  the  road  there  i 

A.  Yes. 

Q.  You  got  information  on  the  road  of  the  way  the  peo- 
ple went  ? 

A.  Yes. 

Q.  You  went  off  the  road  at  Bonny  bridge  i 

A.  Yes. 

Q.  Where  did  yoii  see  the  people  first  ? 

A*  About  half  a  mile  off^  (on  a  height,)  or  rather  more 

Q.  How  fax  were  they  firom  you  when  you  saw  them 
fintf 

A.  About  half  a  milci  straight  road. 

Q.  You  advanced  ? 

A.  Yes. 

Q.  Did  they  begin  to  move  then  ? 

A.  When  we  got  pretty  near  them^  they  came  down  from 
the  height,  and  took  a  place  behind  a  stone-wall. 

Q.  How  far  were  you  from  them  when  they  began  to 
move? 

A.  About  a  quarter  of  a  mil^  I  should  think. 
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Q.  Did  you  see  what  they  did  at  the  time  they  began  to 
move  ? 

A.  Some  of  them  took  off  their  hats,  and  appeared  to  be 
cheering ;  they  waved  them  in  the  air  round  their  heads. 

Q.  Did  they  cheer  ? 

A  I  heard  a  sort  of  sound ;  I  could  not  say  what  it  was. 

Q.  Then  they  came  down  ? 

A.  They  came  down,  and  took  a  place  behind  this  stone- 
waO. 

Q.  Did  they  remain  at  the  wall  till  your  party  came  near 
diem? 

^.  Yes. 

Q.  What  did  they  do  then  i 

A*  WhxxL  we  had  got  about  seventy  yards,  they  fired  a 
couple  of  shots. 

Q.  Over  the  wall? 

A.  Over  the  wall 

Q.  There  was  no  firing  from  your  party  before  this  \ 

A.  No,  none. 

Q.  They  fired  about  a  couple  of  shots  over  the  wall** 
what  did  your  par^  do  then  ? 

A.  We  road  in  a  gallop^  as  fiist  as  possible^  close  to  the 
wall,  and  then  we  got  through  a  gap  in  the  wall ;  and  at 
that  time  Mr  Hodgson  desired  them  to  lay  down  Htmt 
arms. 

Q.  Did  thqr  lay  down  their  arms  ? 

A.  They  did  not ;  they  refused  to  do  so. 

Q.  Did  they  attempt  to  prevent  Mr  Hodgson  and  the 
party  from  coming  through  the  gap  in  (he  wa}I  ? 

A.  They  did. 

Q.  In  what  manner  ? 

A.  With  their  pikes.  About  eight  pf  them,  I  think, 
formed  at  the  gap,  and  attempted  to  prevent  our  gettbg 
through  with  their  pikes, 

Q.  How  did  they  present  their  pikes  \ 
A.  Some  of  them  were  upon  their  knees  presenting  them, 
Q.  Did  they  receive  the  cavalry,  at  the  tine  they  were 
attempting  to  get  through  the  gap»  in  the  way  infantry  ret 
cave  cavalry  \ 

VOL.  I.  Y 
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A.  Some  of  thetn  dld-^tboie  that  ftppeared  to  be  trained 
to  that. 

Q.  Each  man  was  kneeling  upon  one  knee^  I  Buppoae? 

jdm  One  knee. 

Q.  Did  you  pass  through  the  gap  ? 

A.  Yes,  I  did. 

Q.  Did  any  of  the  party  ai^)ear  to  you  at  the  time  to  be 
the  leader  of  the  rest  ? 

A.  Yes. 

Q.  Can  you  point  him  out  there  i 

A.  Yes ;  John  Baird  appeared  to  be  the  leader. 

Q.  Is  that  the  man,  {pointing  cU  Baird.) 

A.  Yes. 

Q.  He  appeared  to  you,  from  his  conduct  at  the  dose, 
to  be  the  leader  of  the  party  i 

A.  Yes. 

Q.  What  did  he  do  at  that  time  particularly  i 

A.  He  was  at  the  head  of  the  party,  with  a  blunderbuss 
or  short  gun  in  his  hand,  and  at  that  time  he  was  present- 
ing it  at  Mr  Hodgson — ^levelling  it. 

Q.  At  what  particular  time  i 

Am  That  was  after  we  got  through  the  gap. 

Q.  Immediately  after  you  got  through  the  gap— yoa  ob- 
served him  immediately  after  you  got  through  the  gap  level* 
ling  this  short  gun  at  Mr  Hodgson  ? 

A.  Yes. 

Q.  Did  he  merely  take  it  up  once  and  present  it  at  him, 
or  continue  to  do  so  f 

A.  He  continued  to  do  so  for  some  minutes,  I  think. 

Q.  Had  Mr  Hodgson  a  pistol  in  his  hand  at  any  part  of 
that  time  ? 

A,  Yes,  he  had  a  pistol  he  drew  from  his  hokter. 

Q.  What  did  he  do  with  it? 

A.  He  presented  it  at  Baird ;  it  flashed  or  snapped,  I  do 
not  know  which— it  did  not  go  off. 

Q.  After  your  party  got  through  the  waU,  what  happen- 
ed then  i 

A.  We  made  a  kind  of  charge  at  tliem,  and  they  gave 
way.  / 
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Q.  Can  you  point  oat  any  of  the  mt  M^ef  e»  that  were 
thwe  at  that  time  i 

A.  Murchie. 

Q«  Point  out  the  individual  f 

(The  m^fim9 pointed  him  out.) 

Q.  Which  other? 

A.  M^CuIloch — ^that  boy  that  is  standing  up  there,  {John- 
stone.) 

Q.  What  did  you  observe  the  boy  doing  particuUirly  ? 

A*  I  did  not  see  him  until  after  i  when  I  saw  him  first  he 
was  lying  down  among  the  heather. 

Q.  This  was  after  the  business  wa3  over  i 

A.  Yes, 

Q.  Did  he  pretend  to  be  wounded  i 

A.  He  pretended  to  be  dead  or  asleq;>j  I  did  not  know 
which. 

Q.  What  did  you  say  to  him  i 

A.  I  tdd  him  to  get  up,  and  he  did  so. 

Q.  Do  you  remember  a  person  of  the  name  of  Hardie 
there? 

A.  Yes. 

Q.  Did  you  see  him  on  the  way  afterw^rd^-rafter  tl|e  ^ht 
was  over)  in  the  way  to  Stirling  i 

A.  I  do  not  remember;  I  remember  him  perfectly  there. 

Q.  He  was  one  of  those  that  were  taken  prisoners  ? 

A.  Yes. 

Q.  All  those  that  were  taken  prisoners  were  brought  to 
Stirling? 

A.  Yes. 

<2*  You  came  along  with  &em  ? 

A.  Yes. 

Lord  JuHke  Gerh^'Thexe  was  one  wounded  man  left 
oothefiekl? 

A.  There  was. 

Mr  Drummond.'^'Did  any  escape  ? 

A.  A  good  number  escaped. 

Q.  What  arms  were  taken  ? 

A.  There  was  a  number  o(  pikes»  ai)d  sopie  muflfceM  wd 
pistols,  and  a  pitchfork. 
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Q.  Any  ammonition  i 

jt.  YeSf  there  was  some  ammanitioA  in  a  bagnio  a 
whitish  colonred  bag. 

Q.  What  sort  was  it^— ball-cartridge  i 

A.  Ball-cartridge  and  some  powder  also. 

Q.  Did  you  see  some  of  the  prisoners  searched  i 

A.  Yes. 

Q.  What  was  found  ? 

A.  Ball-cartridges  in  their  waistcoat  pockets. 

Q.  The  persons  of  how  many  did  you  see  searched  i 

A.  Two  or  three,  I  think ;  not  more. 

Q.  And  they  had  all  ball-cartridges  I 

A.  Those  that  I  saw  searched  had. 

Q.  How  many  each  I 

A.  Some  of  them  had  three  or  four. 

Q.  Ball-cartridges? 

A.  Ball-cartridges. 

Q.  That  ammunition  and  the  arms  you  have  spoken  of) 
were  taken  to  the  Castle  and  lodged  there  ? 

A.  Yes, 

Q.  Would  you  know  any  of  them  again  ? 

A.  I  think  I  would  know  some  of  them. 
.   Q.  Come  over  here  and  look  at  them. 

{The  tdtness  examined  the  anne!) 

A.  I  know  these  two  pikes. 

Q.  Do  you  know  that  those  were  two  of  the  pikes  taken 
at  Bonnymuir,  and  brought  to  Stirling  Castle  ? 

A*  I  know  that,  and  I  saw  one  of  this  shape,  {mx^her 
pike,)    This  is  the  bag. 

Lord  Juaiice  Clerk. — ^That  is  the  bag  that  was  taken  at 
Bonnymuir  ? 

A.  Yes. 

Mr  DrumfnoruL^^lB  that  your  name  upon  the  kbel  i 

A.  Yes,  it  is. 

Q.  Do  you  know  that  to  be  the  same  i 

A.  Yes. 

Q.  Open  it,  and  see  what  it  contains  ? 

A.  This  is  powder,  and  these  are  the  balls.    (Producing 
ihem.) 
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Q.  Do  you  know  any  of  the  guns  again  ? 
J.  This  one  I  know,  (jprodtuAng  U.) 
CL  How  do  you  know  it — from  its  general  appearance  ? 
A.  Yes,  from  the  appearance  of  it. 
Q.  Do  you  remember  where  you  saw  that  particularly  ? 
A.  I  saw  it  in  the  hand  of  John  Baird. 
a  Is  that  the  one  that  he  presented  at  Mr  Hodgson  i 
A.  The  one. 

CL  Look  at  the  lock  if  you  please  i 
A.  That  is  the  gun. 

Lord  Jtatice  C%rAr.— *Has  the  prisoner  any  question  he 
wishes  to  put  I 
Prisoner.'^'ifo. 


Robert  Bowleb,  private  in  the  10th  Royal  Hussars— 

snoofTii 

Examined  by  Mr  Hope. 

Q.  You  are  in  the  10th  Hussars  i 

A.  Yes. 

Q.  You  belonged  to  that  regiment  in  the  beginning  of 
April  last  i 

A.  Yes. 

Q.  In  the  King's  employ  of  course-^receiving  the  King's 
payf 

A.  Yes. 

Q.  Were  you  at  Kilsyth,  with  a  part  of  that  r^;iment, 
in  the  first  week  of  April  i 

A.  Yes. 

Q.  Do  you  remember  upon  what  morning  yon  went 
there? 

A.  I  do  not  recollect  the  day  of  the  month  i 

Q.  Did  you  leave  Kilsyth  along  with  the  party  under  the 
command  of  Lieut.  Hodgson,  to  go  in  quest  of  some  people 
that  had  been  seen  in  the  country  I 

A.  Yes. 
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Q.  You  went  to  a  place  called  Bonnymuir,  some  distance 
off? 

A.  Yee* 

Q.  Did  yoa  see  any  party  of  mea  when  you  srriTed 
there? 

A.  Yes. 

Q.  How  iar  were  you  off  when  you  first  saw  tbem  \ 

A.  A  long  distance ;  I  cannot  exactly  say. 

Q.  You  went  up  towards  them  ? 

A.  Yes. 

Q.  State  to  us  what  took  placGi    Did  Ihey  obsarfeyoa? 

A.  Yes,  and  they  ran  down  towards  the  wall|  and  id- 
vanced  to  us.  When  we  came  within  the  space  of  fifteen 
or  twenty  yards,  they  fired  at  us  ? 

Ijyrd  Justice  ClerJe.'^ At  your  party  ? 

A.  Yes. 

Mr  Hope.'^You  continued  to  advance  ? 

^.  Yes. 

Q.  Did  you  hear  Lieat.  Hodgson  eay  any  thing  to  them, 
and  what  ? 

A.  He  went  up  to  them  and  told  them  to  ky  doini  their 
arms,  and  they  would  not  do  it. 

Q.  Did  you  advance  nearer  to  them  than  that  distance  at 
which  you  say  they  fired  at  you  ? 

A,  Yes,  we  went  close  to  the  wall. 

Q.  At  the  time  you  advanced  close  to  the  wall)  did  any 
particular  person  attract  your  attention  ? 

A.  The  one  which  Mr  Hodgson  spoke  to. 

Q.  How  maoy  might  there  be  upon  the  whole  down  at 
the  wall  ? 

A.  I  should  think  there  were  about  thirty,  or  nearly 
thirty. 

Q.  Will  you  look  at  the  bar,  and  see  whether  you  see  the 
man  there  to  whom  Lieut.  Hodgson's  address  appeared  to 
be  made? 

A*  I  suppose  he  addressed  it  to  Baird. 

Q.  Is  that  the  man  now  standicg  up  i 

A.  Yes. 
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Q.  What  followed  after  this  obflerfation  f 
A,  Baird  levelled  his  piece  at  Mr  HodgsoDy  and  it  did 
not  go  off. 

QU  Had  yoQ  obserred  whetheic  or  not  his  piece  was  le- 
veiled  at  the  officer  before  he  desired  them  to  lay  down  their 
arms,  or  whether  it  was  levelled  at  him  afterwards  f 
A.  Afterwards* 

Q.  Did  your  attention  continue  to  be  directed  towards 
that  man  ? 

A.  At  that  present  time  it  was« 
Q.  That  was  before  yon  got  through  the  waU  ? 
A.  Yes,  that  was  before  we  got  through  the  waU. 
C2.  What  followed  after  this  ? 

A.  Some  of  our  men  fired  at  the  gap,  and  with  that  some 
of  our  men  got  in. 

Q.  Had  any  of  the  party  been  from  the  first  stationed  at 
that  gap,  or  did  they  go  towards  the  gap  when  Lieutenant 
Hodgson,  or  some  of  your  party,  attempted  to  get  through  \ 
A.  When  we  got  up  to  the  gap,  some  of  them  were  there 
at  the  time,  but  they  advanced  firom  the  hill  with  the  others, 
I  believe. 

Q.  And  then,  you  say,  that  after  the  firing  at  that  gap 
the  cavalry  got  through  ? 
A.  Yes. 

Q.  Was  your  attention  directed  to  any  particular  person 
after  you  got  through  the  gap  ? 
A.  One  lad. 

Q  Do  you  see  him  here  ? 
A.  Yes,  that  is  the  lad,  {Johmtone,) 
Q.  Did  you  observe  the  same  person  after  you  got  through 
the  gap,  who  had  been  previously  aiming  at  Lieutenant 
Hodgson  ? 

A.  No,  I  did  not  observe  him  afterwards. 
Q.  When  you  observed  him  previously  when  he  had  le« 
veiled  his  musket  at  Lieutenant  Hodgson,  and  when  you 
say  it  did  not  go  off,  what  did  he  do  then  i 

A.  He  went  up  to  the  wall  with  it  afterwards,  and  whether 
be  knocked  the  cock  off  it  afterwards  I  cannot  say ;  but  he 
struck  one  of  the  Hussars  on  the  thigh  with  it  afterwards. 
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Q.  Did  he  appear  to  be  knocking  his  musket  against  the 
waU? 

J.  Yes. 

Q.  But  you  cannot  say  whether  he  knocked  the  cock  off 
or  not 

J.  No. 

Q.  What  did  he  do  with  the  musket  afterwards  ? 

A.  He  struck  one  of  our  regiment  on  the  thigh  with  the 
butt  of  the  musket 

Q.  Was  that  before  any  of  you  got  through  the  gap? 

ji.  No ;  after  we  got  through  the  gap,  directly  as  we  got 
through  the  gap,  I  was  not  through  myself  at  the  time»  but 
I  saw  it  done. 

Q.  Was  Baird  near  the  gap  at  that  time  when  he  struck 
the  soldier  f 

A.  Yes. 

Q.  Did  you  observe  whether  at  the  time  that  the  musket 
was  presented  at  Lieutenant  Hodgson,  Baird  drew  the  trig- 
ger .> 

jI.  No,  I  did  not  observe  that 

Q.  Was  it  immediately  after  the  musket  was  presented 
that  he  went  towards  the  wall  to  knock  it  in  the  way  you 
have  described  ? 

A.  Yes,  soon  after,  in  a  minute  or  so. 

Q.  In  what  way  did  he  knock  il  ? 

A.  He  got  hold  of  it  by  the  barrel,  and  was  knocking  it 
on  the  wall  in  this  way.     (describing  U). 

Q.  Knocking  the  stock  of  it  ? 

A.  No.     The  catch  of  it 

Q.  Was  that  the  attitude  of  a  person  who  appeared  to  be 
sharpening  the  flint  ? 

A.  No.  I  do  not  think  it  was  any  thing  of  that  kind ;  I 
cannot  say. 

Q.  For  what  purpose  did  he  appear  to  be  doing  it  ? 

A.  To  knock  the  cock  ofi^,  so  that  it  might  not  be  of  any 
more  use,  I  thought 

Q.  You  said  some  men  were  standing  at  the  gap  opposing 
the  cavalry  at  the  time  your  party  fired  on  them  and  got 
through,  how  were  they  opposing  them  ? 
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Jl.  There  were  two  on  each  nde  with  pikes,  one  higher  than 
the  other. 

Q»  What  do  jou  mean  by  that  ? 

A.  In  this  direction,  one  above  another.   {Describing  i/.) 

Q  One  man  kneeling  ? 

A.  No.     They  were  both  standing  behind  the  wall. 

Q.  And  one  man  was  higher  than  the  other  ? 

ji.  Yes,  across  in  this  way,  so  as  to  keep  us  out. 

Q.  Were  there  more  men  about  the  gap  than  the  four,  two 
of  whom  were  upon  each  side  P 

A  I  did  not  see  any  more. 

Lord  Justice  CZ^Jt.— Were  the  pikes  slanted  towards  the 
opening  or  across  the  opening  ? 

A*  Across  the  opening. 

Q.  So  that  they  might  take  any  body  in  the  ^de  as  they 
passed,  or  any  horse  ? 

A.  Yes. 

Mr  JJop^.— At  the  time  that  some  of  your  party  fired  at 
the  gap,  was  it  to  enable  them  to  get  through,  and  to  clear 
away  the  obstruction  of  those  persons  ? 

A.  Yes,  it  was. 

Q.  Do  you  know,  or  does  your  observation  enable  you  to 
state,  whether  the  whole  firing  on  your  side  was  directed  to* 
wards  that  gap,  before  ycu  got  through  ? 

A.  No. 

Q.  It  was  not  ? 

A.  I  do  not  know  whether  it  was  or  not 

Q.  Did  you  observe  any  other  shots  fired  than  in  that  di. 
rection  i 

A.  There  were  more  fired  towards  the  wall,  I  believe  from 
our  men,  and  likewise  from  them. 

Q.  Were  any  shots  fired  by  either  side,  and  by  which,  if 
any,  after  you  got  through  the  gap  ? 

A.  There  was  a  lad  that  fired  several  times,  I  cannot  say 
that  I  saw  whether  any  body  else  did  or  not. 

Q.  After  you  got  through  the  gap  ? 

A.  Yes. 

Q.  Do  you  observe  the  lad  at  the  bar  ? 

J.  Yes. 
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Q.  Which? 

A.  Johnstone* 

Q,  Did  he  re-load  ? 

A.  Yes,  be  fired  several  times  before  any  of  the  men  got 
up  to  him. 
'  Q.  What  was  it,  a  musket  ? 

A.  A  pistol. 

Q.  Look  at  the  men  at  the  bar,  and  ascertain  whether  you 
observed  any  other  of  them  there  upon  that  occaaon  ? 

A.  I  recollect  seeing  them  on  the  road  coming  out  of  the 
field ;  but  I  did  not  see  any  of  them  in  the  field  with  arms. 

Q.  Did  you  see  any  without  arms  ? 

A.  Yes,  I  saw  the  whole  of  them  without  arms. 

Q.  How  were  they  disarmed  ?  did  you  observe  whether 
they  were  disarmed  as  they  surrendered,  or  whether  they 
threw  them  way  ? 

A.  The  chief  part  of  them  threw  them  away ;  what  I  saw 
threw  them  away ;  they  took  them  as  far  as  they  could,  and 
when  they  found  they  were  near  being  overtook,  they  threw 
them  down. 

Lord  Justice  Clerk, — Then  they  were  taken  prisoners  ? 

A.  Yes. 

Mr  Hope. — Did  you  observe  any  of  them  searched  ? 

-4.  No ;  I  was  round  the  field  when  they  were  seardied. 

Q.  Did  you  see  any  bag  during  the  skirmish  ? 

^.  No ;  I  saw  it  after  the  skirmish  was  over,  but  I  did 
not  see  it  on  any  of  the  prisoners. 

Q.  Did  you  observe  a  person,  whose  name  you  afterwards 
ascertained  to  be  Hardie,  there  ? 

-4.  No ;  I  do  not  recollect  him. 

A  </tiry9nan.»-Should  you  know  him  if  you  were  to  see 
himp 

A,  I  might ;  I  do  not  know  his  name. 

Lord  JiLstice  Clerk. — Prisoner,  have  you  any  questions  to 
put  to  this  witness  ? 

Prisoner.-^No.  my  Lord. 
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William  SAX£LBT-H«i!w>rH. 
Examined  hy  Mr  Serjeant  HuOock, 

Q.  Are  you  a  Serjeant  in  the  10th  Hussars  ? 

A.  Yes. 

Q«  That  is  the  Singes  Own  regiment? 

A.  Yes. 

Q.  Vfete  you  at  fionnymuir  tm  the  5th  (^  April  ? 

A.  Yes. 

Q.  Had  you  marched  from  Stirling  that  morning  ? 

A.  Yes. 

Q.  And  you  accompanied  that  portion  of  your  troop  that 
went  from  Kilsyth  to  Bonnymuir^  did  you  ? 

A.  Yes. 

Q.  Were  you  upon  your  own  hix'se^  a  troop  horse,  or  upon 
a  cavalry  horse  ? 

A.  My  own  horse. 

Q.  Do  you  remember,  when  you  came  near  the  spot  upon 
which  afterwards  the  skirmish  took  place,  seeing  the  people 
upon  the  muir  at  a  distance  ? 

A.  Yes. 

Q.  How  far  off^  might  they  be  wh^  you  first  observed 
them? 

A^  About  a  nule. 

Q.  What  were  they  doing  when  you  first  saw  them,  as  far 
as  you  remember  ?  were  they  standing,  sitting,  or  walking, 
or  doing  what  ? 

A.  Some  might  be  sitting ;  it  was  so  far  distant,  I  could 
not  possibly  say. 

Q.  Could  you  distinguish  whether  they  were  in  motion  or 
stationary  ? 

A.  They  were  in  motion. 

Q.  What  way  were  they  going,  and  at  what  pace,  when 
you  first  saw  them  in  motion  P 

A.  Part  of  them  were  standing. 

Q.  Did  they  remove  to  a  greater  distance  from  you,  or  did 
they  advance  nearer  towards  you  ? 


848 

A  For  some  minutes  they  kept  their  ground,  and  after* 
wards  advanced. 

Q.  That  is,  towards  you  ? 

jt.  Towards  me. 

Q.  In  what  way  did  they  advance  towards  you  ?  at  what 
pace? 

j1.  They  ran. 

Q.  Did  they  come  close  up  to  you,  or  did  they  stop  at  anj 
place  before  they  came  dose  to  you  ? 

A.  They  ran  within  some  yards  of  the  wall,  and  then  they 
gave  three  cheers. 

Q.  Did  they  come  over  the  wall,  or  did  they  continue 
alongside  the  wall  ? 

A.  Alongst  the  wall. 

Q.  Did  you  see  in  what  manner  they  ranged  themselves 
alongst  the  wall  ? 

A.  Alongst  the  wall  as  far  as  they  could  extend,  not  dose. 

Q.  What  do  you  mean  ?  inline.' 

A.  Yes, 

Q.  Of  what  extent  might  that  be  ? 

A.  A  hundred  yards. 

Q.  Behind  the  wall  you  mean  ? 

A.  Yes. 

Q.  Do  you  mean,  that  the  wall  was  a  hundred  yards  long, 
or  that  that  was  their  line  ? 

A.  The  wall  was  a  great  distance,  and  they  might  be  spread 
alongst  the  wall  a  hundred  yards  or  near  about  it. 

Q.  Did  they  outflank  you  in  that  way  ? 

A.  Yes,  we  could  only  come  by  file. 

Q.  From  the  nature  of  the  ground  P 

A.  Yes. 

Q.  Did  any  thing  take  pLioe,  before  your  party  had  reach- 
ed  the  wall  P 

A.  About  thirty  yards  they  fired. 
Q.  When  you  had  reached  within  thirty  yards  of  the  wall 
they  fired? 
A.  Yes. 

Q.  Can  you  say  what  number  of  shots  were  fired  ? 
A.  They  fired  two  or  three  at  a  time. 
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Q.  A  straggling  sort  of  firing  ? 

A.  Y«u 

Q.  Can  you  tell  whereabouts  the  number  of  shots  fired 
in  the  whole  might  be  ? 

A.  Eight  shots  might  be  fired,  and  then  we  rode  close  to 
the  walL 

Q.  Had  any  firing  taken  place  on  your  part  before  those 
eig^t  shots  had  taken  place  ? 

A.  None. 

Q.  What  sort  of  front  did  your  party  exhibit  in  going 
down  to  the  wall,  do  you  remember  ? 

A.  We  shewed  no  front ;  we  were  in  file  till  we  came  to 
the  wall ;  we  might  extend  ten  or  twelve  yards  alongst  the 
wall,  but  no  proper  front  was  shewn. 

Q.  Your  officer  was  at  your  head? 

A.  Yes,  my  officer  and  myself. 

Q.  You  were  near  your  officer  P 

J.  Yes. 

Q.  Did  you  hear  your  officer  address  any  thing  to  the 
persons  behind  the  wall  ? 

A.  He  ordered  them  first  to  lay  down  thdr  arms. 

Q.  Did  he  repeat  that  order  P 

A.  Yes ;  I  repeated  the  order  likewise. 

Q.  Were  you  and  he  pear  enough,  at  the  time  that  you 
gave  those  orders,  to  be  heard  by  the  party  P 

A.  Yes. 

Q.  By  the  whole  party,  or  by  only  some  of  them  P 

A.  The  whole  of  them. 

Lord  Justice  C&rJ;.— -The  whole  party  behind  the  wall, 
you  mean  P 

A.  Yes. 

Mr  Seijeant  fftiBock.*^Yon  say,  shots,  you  think,  to  the 
number  of  dght,  were  fired  at  your  party—do  you  know 
by  what  sort  of  instruments,  by  muskets  or  pistols  P 

A.  By  fowling-pieces,  muskets,  and  pistols. 

Q.  Were  they  all  armed  with  muskets,  and  that  descrip- 
tion of  weapon,  or  what  P 

A.  Some  had  muskets  and  pikes  too. 

Q.  Were  you,  at  the  time  your  officer  and  you  went  down. 
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and  so  addressed  them  in  the  way  that  you  have  mentioiied, 
within  the  reach  of  thdr  fire  ? 

J.  Yes. 

Q.  You  were  within  range  of  musket  shot,  were  you? 

ji»   xes* 

Q.  Were  you  wounded  in  the  action  ? 

J.  Yes. 

Q.  When  were  you  wounded  f  bdTore  you  got  tfarougfai  or 
after  you  got  through  the  wall  P 

A.  Afterwards. 

Q.  Whence  did  your  wound  arise  ?  a  muskaUball  or  shot, 
or  those  instruments  ? 

A.  A  pike* 

Q.  Did  you  receive  more  than  one  wound  P 

J.  Two. 

Q.  In  what  part  ? 

A.  One  in  the  arm,  and  a  shot  in  the  body. 

Q.  Then  you  received  a  pike  wound,  and  a  shot  wound  i 

A.  Yes,  a  gun  or  pistol ;  it  was  a  slug. 

Q.  You  received  the  slug  in  your  aide  P 

A.  Yes. 

Q.  The  officer  got  through  a  gap  in  the  wall  P 

A.  Yes. 

Q.  And  you  went  through  the  gap  P 

A.  Yes. 

Q.  Did  you  go  along  with  your  officer,  or  inunedtately  fU- 
low  him  ? 

A.  I  followed  him. 

Q.  He  went  first,  and  you  next  ? 

A.  Yes. 

Q.  Upon  your  approaching  the  gap  in  the  wall,  what 
species  of  renstance  was  offiared  by  the  persons  on  the  other 
side,  either  by  the  presentment  of  pikes,  the  crossing  of 
pikes,  or  the  presentment  of  arms  in  any  other  way  P 

A.  The  presentment  of  {nkes,  and  muskets  covering  them. 

Q.  Describe  to  us  what  you  mean  by  the  presentment  of 
pikes,  and  muskets  covering  them  P 

A.  The  pikes  were  set  in  the  positimi,  and  thiee  men 
kneeling  down. 
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Q.  Were  those  men  kneeling  down,  with  those  pikes  in 
that  position,  immediately  opposite  the  gap  ? 

A.  In  the  gap. 

Q.  Was  it  practicable  for  you  to  get  through  that  gap, 
without  kiUing  the  men  before  you  ? 

ji.  No. 

Q,  You  say  that  those  three  men  were  in  that  portion ; 
state  the  position  the  covering  musketeers  were  in  ? 

Jl.  Standing,  presenting  to  fire  if  any  one  attempted  to  go 
on. 

Q.  Standing  behind  those  other  men  ? 

J.  Yes, 

Q.  Presenting  their  arms  to  fire  ? 

A.  They  were  on  the  level  for  firing. 

Q.  Can  you  take  upon  you  to  say,  whether  or  not  any  of 
those  muskets  were  fired,  when  you  made  the  attack  upon 
the  gap? 

Jl.  None. 

Q.  Did  you  receive  either  of  your  wounds  in  the  attack 
upon  that  place  ? 

Jl.  Yes,  the  wound  in  my  arm. 

Q.  Did  that  wound  arise  from  one  of  those  pikemen  ? 

A.  Yes. 

Qf  Did  the  pikeman  by  whom  you  were  wounded,  make 
a  thrust  at  you,  or  was  it  by  your  making  a  charge  at  him  ? 

A.  Making  a  thrust. 

Q.  In  what  way  did  be  thrust  at  you  ?  did  he  thrust  at 
you  with  a  view  to  hurt  you,  do  you  sujqpose  P 

A.  He  gave  point ;  when  I  went  to  defend  myself  he  at- 
tempted to  dismount  me  from  my  horse. 

C2.  Was  it  a  slight  or  severe  wound  ? 

A.  It  was  not  through,  but  you  could  observe  it  on  the 
other  side  of  my  arm. 

Q.  Was  it  done  ivith  force  ? 

A.  By  force. 

Q.  I  need  not  ask  you  if  that  wound  had  taken  efiect  in 
your  body,  whether  you  would  have  been  here  or  not  to^ 
day  ; — when  did  you  receive  your  second  wound  ? 

A.  I  cannot  say. 

Q.  But  you  received  it  after  the  other  wound  .^ 
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A.  After. 

Q.  Was  it  in  your  sword  arm  that  wound  ? 
A.  Yes. 

Q.  The  (ttke  wound  was  in  your  sword  arm  ? 

A.  Yes. 

Q.  What  became  of  you  upon  remving  that  wound  ? 

A.  I  stood  during  the  time  as  long  as  the  rest  of  my  oom- 
rades. 

Q.  But  when  you  received  the  other,  or  from  whoDHy  you 
cannot  tell  ? 

A.  I  cannot  say. 

Q.  Do  you  remember  the  man  from  whom  you  receiyed 
the  pike  wound,  do  you  think  ? 

A.  Yes. 

Q.  Have  you  seen  him  once  ? 

At  X  es. 

Q.  Do  you  know  his  name  ? 

A*  Not  his  Christian  name. 

Q.  What  is  hb  simame  ? 

A.  Baird,  {Pointing  him  oui.) 

Q.  That  is  the  person  from  whom  you  received  your  [uke 
woimdP 

A.  Yes. 

Q.  He  was  one  of  the  three,  then,  that  defended  the  en- 
trance into  their  part  of  the  field  ? 

A.  Yes. 

Q.  Had  you  seen  him  before  that  part  of  the  proceediDg? 

A.  Yes,  when  my  officer  entered  through  the  gap,  he  pre- 
sented  a  piece  close  to  his  side. 

Q.  The  same  man,  therefore,  that  wounded  youwith  a  pike, 
had  before  that  time,  presented  a  piece  at  your  officer  ? 

A.  Yes,  and  finding  it  did  not  do  execution  or  go  off,  he 
threw  it  down  and  took  a  pike  in  his  hand. 

Q  Where  did  he  get  his  pike  from  ? 

A.  Lying  upon  the  ground. 

Q.  Are  you  quite  sure  that  you  saw  him  level  a  piece  at 
your  officer,  and  after  that  throw  it  down,  and  take  up  a  pike 
and  act  in  the  way  you  describe,  with  reroect  to  yourself? 

A.  Yes. 
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Q.  Had  jpou  teen  Baurd,  before  you  saw  him  terel  the 
piece  at  your  officer's  side  ? 
jI.  Not  to  my  knowledge. 

Q.  Did  your  officer,  and  you  and  the  party,  get  through 
the  obstruction  which  existed  at  the  gap,  notwithstandiog 
those  pikemen  P 
A.  Yes. 

Q.  Was  Baird  taken  afterwards  P 
A.  He  fell  down  as  I  entered  the  gap,  and  I  did  not  see 
any  more  of  him,  till  I  came  and  saw  he  was  a  prisoner. 

Q.  You  are  quite  sure,  he  was  the  man  that  wounded 
you,  and  the  man  that  also  levelled  a  piece  at  your  offioer, 
you  say  ? 
A.  Yes. 

Q.  Do  you  remember  any  other  mane's  face,  and  the  names 
of  any  other  persons  that  you  saw  there  P 
A.  No. 

Q.  Should  you  know  any  of  them  again  if  you  saw  them, 
think  you  P 

A.  Yes,  by  seeing  them  coming  along  the  road  as  prison* 
ers. 

Q.  Were  all  those  men  who  came  along  the  road  as  pri« 
soners,  taken  at  that  time  P 
A.  Yes. 

Q.  Look  at  those  men  P 

A.  There  are  more  than  the  number  that  I  saw. 
Q.  But  which  of  those  do  you  recollect  to  have  seem  at 
that  time  ?  Point  out  any  other  persons  whom  you  saw  before 
you  got  to  the  gap,  or  afterwards  in  the  course  of  that  skir- 
mish, who  were  taken  prisoners. 
A»  This  man  fourth  firom  the  right. 
Q.  Do  you  mean  near  the  boy  P 
A.  Yes. 

Q.  What  coloured  handkerchief  has  he  P 
A.  Black,  {Moir.) 
Q.  You  remember  him  there  P 
A.  Yes. 

Q.  Any.  other  persons  can  you  speak  to  P 
A.  Not  to  be  confident. 

VOL.  I.  z 
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Lord  Ju9Hoe  Clerk.— 1  understood  him  to  say  aU  the  men 

he  saw  prisoners,  were  taken  at  the  time. 

Mr  Serjeant  HuUocJc.—Yes^  my  Lord.  AU  the  men  you 
saw  taken  to  Stirling  as  prisoners,  were  taken  at  the  time  ? 

A.  Yes,  they  were  taken  prisoners  when  I  left  the  place; 
I  took  none. 

Q.  You  were  disabled  by  your  wound  ? 

A.  Yes. 

Q.  You  were  not  there  when  any  search  was  made  for  am- 
munition ? 

A.  No. 

Q.  Did  you  leave  the  field,  or  only  go  aside  ? 

A.  I  only  went  aside. 

Q.  To  get  your  arm  bound  up  ? 

A»  No,  after  I  found  myself  getting  weak,  I  rode  away 
by  myself. 

Q.  You  grew  fmnt,  perhaps  from  the  loss  of  blood  ? 

A.  I  was. 


Cross-eaamined  by  Mr  Jeffrey. 

Q.  I  think  you  said  the  man  who  strack  yoo  widi  a  pike 
was  in  the  gap  ? 

A.  Yes,  at  the  entrance  of  the  gap. 

Q.  Was  it  before  you  got  into  the  gap  that  yon  were 
burt? 

A.  N09  as  I  was  going  through. 
.    Q.  Had  Lieutenant  Hodgson  got  in  by  this  time? 

A.  Yes. 

Q.  Had  he  passed  the  same  man  ? 

A.  I  cannot  say. 

Q.  Were  not  you  close  behind  him  ? 

A.  He  might  be  one  minute  before  me. 

Q.  Then  you  were  not  close  covering  him  ? 

A.  I  was  the  first  one  that  followed  him. 

Q.  But  not  close  up  with  him  i 

A.  No. 

Q.  Where  was  Lieutenant  Hodgson  when  this  man 
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Baurd  lerelled  his  piece  at  him  i  was  he  inside  of  the  gap 
then? 

A.  He  was  exactly  through. 

Q.  And  yon  were  outside  ? 

A.  Yes. 


Re-examined  by  Mr  Serjeant  HuUock, 

Q.  You  have  been  asked  how  near  you  were  to  your  of- 
ficer when  you  went  through  the  gap^  now  I  do  not  ask  you 
tbat,-^your  ofBcer  was  the  first  through  the  gap  i 

A.  Yes. 

Q.  Did  the  levelling  of  the  piece  by  that  man  take  place 
as  soon  as  your  officer  had  penetrated  through  the  gap  i 

A.  Yes. 

C2*  Yon  say  it  fidfed,  it  would  not  go  offi 

A.  Yes. 

Q.  Did  he  throw  it  down  and  take  up  a  pike  befi>re  you 
got  through  i 

A.  Yes. 

Q.  He  received  your  officer  by  levelling  of  his  musket  \ 

A.  Yes. 

Q.  When  you  got  through  you  were  received  by  a  pike  \ 

A.  Yes. 

Q.  By  the  same  man  \ 

A.  Yes. 

Q.  Whatever  time  might  elapse  between  your  officer 
getting  through  and  your  getting  through,  he  had  an  op- 
portunity of  changing  his  weapon  \ 

A.  Yes. 

Q.  And  he  did  do  that  ? 

XL*  X  es. 

Q.  With  respect  to  your  officer^  the  piece^  whatever  it 
was,  a  musket  or  fowling-piece^  proved  harmless  f 

A.  Yes. 

CL  With  respect  to  yourself,  you  have  stated  the  conse* 
qaences  of  the  pike  ? 

A.  Yes. 
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Lmd  J^iitke  Ckrk.'^YoM  say  the  gun  failed  in  its  effect 
and  did  not  go  o%  were  you  near  enough  to  observe  whe- 
ther the  trigger  of  that  musket  in  BainTs  hand  was  drawn  \ 

A.  Yes. 

Q.  You  saw  the  trigger  drawn  ? 

A.  Yes. 

Q.  When  levelled  at  your  officer  ? 

A.  Yes. 


Joseph  Waboek— «»om. 
Examined  by  Mr  Drummand. 

Q.  You  are  a  Seijeant-major  of  the  10th  Husaars  \ 

A.  Yes. 

CL  Were  you  at  Bonnymuir  on  the  5th  of  April  ? 

A.  Yes, 

Q.  Had  you  gone  from  Stirling  that  day  i 

A.  The  night  before. 

Q.  You  did  not  march  with  the  troop  then^  did  you  f 

A^  Yes,  in  the  morning. 

Q.  Were  you  upon  your  own  horse  in  that  adventure? 

A.  Upon  my  own. 

Q.  Where  were  you  at  the  time  that  your  party  led 
down  towards  the  wall  ? 

A.  On  the  left. 

Q.  Was  your  officer  between  you  and  Saxelby  i 

A.  He  was. 

Q.  Was  the  only  front  that  you  shewed,  the  front  shewn 
by  you  there  ? 

A.  No,  in  going  down  we  could  only  go  by  files. 

Q.  From  the  difficulty  of  the  road? 

A*  In  consequence  of  the  road  being  so  narrow. 

Q.  Do  you  remember  a  gap  in  the  wall  ? 

A.  Yes. 

Q.  Did  you  pass  through  that  gap  yourself? 

A.  I  did. 
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Q.  Before  that,  where  were  the  persons  on  the  other  side, 
how  were  they  arranged  on  the  other  side  i 

A.  There  were  four  at  the  gap  to  pretent  our  going 
through,  the  others  were  against  the  wall. 

Q.  How  were  those  four  at  the  gap  amied,*-were  they 
armed  some  way  and  some  another,  or  all  tmiformly  armed  i 

A.  I  did  not  take  particular  notice  whether  they  had 
more  than  pikes,  but  each  had  pikes. 

Q.  Were  the  pikes  placed  in  any  order^  so  as  to  obstruct 
you? 

A.  They  were  placed  so  as  to  obstruct  our  coming  through 
that  wall. 

Q.  Were  they  placed  so  as  to  produce  that  effect,  if  you 
bad  not  been  determined  to  go  ? 

A.  If  we  had  not  been  determined,  they  might  have  pre- 
vented us. 

C2.  Upon  going  through  that  place^  did  you  observe  any 
person  in  particular  ? 

A.  None  in  particular. 

Q.  How  near  were  you  to  your  officer  at  the  time  that 
you  went  through  the  gap  ? 

A.  He  was  in  advance  of  me  some  distance. 

Q.  Did  you  see  him  go  through  the  gap  ? 

A.  I  did. 

Q.  Did  you  see  any  of  the  men  on  the  other  side  near 
him,  either  with  pikes  or  muskets,  or  any  other  weapon  i 

A.  I  saw  him  engaged  with  three  or  four. 

Q.  In  what  way  were  these  persons  armed,  do  you  re- 
member? 

A.  Pikes  generally. 

Q.  Did  you  observe  any  of  them  with  a  short  musket  or 
fowling-piece? 

A.  I  observed  one  man  with  a  short  blunderbuss. 

Q.  Had  you  observed  that  man  before  or  after,  or  was 
that  the  first  Ume  of  your  observing  him  f 

A.  That  was  the  first  time  I  observed  his  having  that. 

Q.  Had  you  seen  the  man  before  ? 

A.  I  had  not 

Q.  Should  you  know  him  again  ? 
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A.  Yes. 

Q.  Lookaboot? 
A.  There  he  is. 

Q.  Is  that  the  man  in  the  middle  ?  {Baird.) 
A.  That  is  the  man. 

Q.  What  did  he  do  with  that  blunderbuss  ? 
A*  He  attempted  to  fire  at  the  Lieutenant. 
Q.  Did  you  see  him  make  the  attempt  ? 
A.  I  did. 

Q.  By  the  attempt^  do  you  inean  drawing  the  trigger? 
A.  He  made  an  attempt,  but  the  piece  did  not  go  o£ 
Q.  How  near  was  he  when  he  made  that  attempt  f 
A.  By  the  distance  I  was  off  at  that  time^  I  suppose  he 
could  not  be  more  than  five  yards  off. 

Qi  You  mean  that  the  Lieutenant  was  not  more  than  five 
yards  off  the  man? 
A.  Yes. 

Q.  Did  he  level  it  as  a  man  does  when  be  is  going  to 
shoot  at  any  thing  i 
A,  He  took  his  aim. 

Q.  I  need  not  ask  whether  he  was  within  distance  ? 
AL  I  have  named  the  distance. 
Q.  Five  yards? 
A.  I  conceive  about  five  yards. 
Q.  Did  you  see  the  trigger  drawn  ? 
A.  I  did  not. 
,  Q.  How  long  did  he  keep  it  presented  at  your  officer  f 
or  what  became  of  him  afterwards  ? 

A.  My  attention  was  called  to  a  diflferent  part  of  the 
field. 

Q.  You,  I  believe^  afterwards  got  through  the  gap— ^d 
you  not? 
A.  Yes. 

Q.  In  what  way  were  you  received  ?  had  the  gap  been 
cleared? 

A.  The  four  men  that  were  at  the  gap  had  been  cleared 
away.  I  had  been  giving  some  directions  to  the  men,  and 
I  was  prevented  going  through  by  a  Yeomanry  horse  that 
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stopped  in  the  gap— whether  the  hone  was  boggedy  or  would 
not  go  through,  I  do  not  know. 

Q.  That  retarded  your  going  throuj^  i 

A.  Yes, 

Q.  Did  you  encounter  any  opposition  ? 

A.  I  did,  with  one  or  two. 

Q.  In  what  way  did  thqr  receive  yon  I 

An  They  were^  apparently  to  me,  defending  thenuelTeB 
against  some  of  the  men. 

Q,  Against  some  of  your  men? 

A.  Yes ;  I  rode  up  to  them ;  thqr  were  engaged  (some 
of  the  men)  with  the  Hussars.  I  rode  up  to  them,  and  or- 
dered them  to  desist,  which  one  of  them  did  immediate ; 
he  threw  down  his  pike,  and  I  took  him  prisoner;  and  after 
thai,  more  men  were  brought  in  to  me. 

Q.  After  that,  your  attention  WM  directed  to  taking  care 
<^  the  prisoners  ? 

A.  Yes,  and  receiving  their  arms. 

Q.  Were  the  arms  brought  in  to  you  ? 

A.  The  arms  were  not  brought  in  dll  the  whole  of  the 
prisoners  were  collected. 

Q.  Were  they  afterwards  2 

A.  They  were  collected,  and  all  brought  in  to  where  the 
prisoners  were. 

Q»  Where yom  were? 

A.  Where  I  was. 

Q.  State  to  us  the  number  of  arms,  and  the  sort  of  arms, 
brought  in  to  you  on  that  occasion  ? 

A.  To  the  best  of  my  recollection,  I  think  there  were  six- 
teen pikes  compile. 

Q.  With  heads  upon  them? 

A.  Yes,  the  same  as  that,  {poiniing  to  a  pike  ;)  one  pik&t . 
shaft  and  a  hay-fork.  I  believe  there  were  five  fowling- 
pieces  and  seven  pistols. 

Q.  With  respect  to  ammunition,  was  there  any  thing  of 
that  kind? 

A  Tliere  were  a  few  rounds  of  ball-cartridge  collected 
from  them. 

Q.  From  the  persons  then  in  custody  ? 
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if.  Yes. 

Q.  Hcnr  many  might  they  bftve  a^pieee  ? 

J.  Icannot  say  what  each  might  have  badf  it  was  collect- 
ed  so  quick  and  put  into  a  haversack.  There  were  aho 
three  parceb  of  loose  powder,  which  I  gave  to  Mr  John 
Davidson  of  the  Cavalry  to  bring  here. 

Q.  Then  the  ball-cartridges,  and  the  powder  that  you  gave 
in  Ai^  bag  to  Mr  Davidson,  were  collected  on  the  field  ? 

^.  Yes. 

Q.  Do  you  know  where  the  bag  came  from  ? 

A.  The  haversack  was  worn  by  Baird. 

Q.  Did  yon  see  him  have  it  on  i 
.  if.  I  saw  it  taken  off  him ;  I  did  not  take  it  off  mysdt 

Q.  Do  yon  know  whether,  at  the  time  it  was  taken  from 
Baird,  it  contuned  any  thing  or  not  i 

A.  It  contained  nothing. 

Q.  It  was  quite  empty,  you  mean  ? 

A.  Quite  empty. 

Q.  In  going  towards  this  place,  at  what  distance  were  tbe 
individuals  whom  you  afterwards  came  in  contact  with  off; 
when  you  first  remember  to  have  seen  them  i 

A.  I  should  concdve^  when  we  got  upon  tbe  muir,  that 
the  distance  might  be  a  m3e  before  we  saw  them. 

Q.  Do  you  remember  what  they  were  doing  i 

A.  When  I  first  saw  them  thqr  were  lyii^  or  ntting  down 
upon  the  top  of  a  hill ;  some  lyin^  apparently,  and  some 
sitting  upon  the  hilL 

Q.  By  the  side  of  the  hill  7 

A.  On  the  side  of  the  hOK 

Q.  Ciould  you  form  any  opinion  about  the  number  i 

A.  At  that  distance,  it  appeared  to  me  about  forty  per- 


Q.  Did  thq^  continue  in  that  position  lying  and  sitting 
down  for  some  time^  or  what  did  thqr  do  ? 

A^  When  we  were  about  halfway  across  the  muir,  they 
came  down  the  hill,  and  formed  themselves  on  the  other 
side  of  the  dike  or  wall 

Q.  At  what  pace  did  they  come  down  the  hiU— did  they 
walk  or  run  P 
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A.  They  came  gradually  down. 

Q.  Did  they  do  any  thing  in  coming  down  that  you  saw  ? 

A.  No;  I  observed  nothing  but  their  coming  regularly 
down  the  hill. 

Q.  Did  they  come  in  any  order  ? 

A.  They  did  not  appear  to  come  in  any  regular  array ; 
they  rose  up  and  came  down  gradually. 

Q«  Did  you  observe  the  manner  in  which  they  were 
equipped  at  that  time  ? 

A.  At  that  distance  we  could  see  that  they  had  pikes. 

Q«  Was  that  from  the  glittering  of  the  heads,  or  from  the 
poles? 

A.  From  their  carrying  them. 

Q.  Were  they  pikes  of  this  sort,  with  polished  handles  ? 

A.  No,  I  believe  you  will  not  find  two  of  them  alike. 

Q,  They  did  not  appear  to  have  come  from  the  same 
manufiicture  ? 

A.  It  does  not  appear  as  though  they  were  manu&ctured 
by  one  person. 

Lcrd  Justice  CferXr.-^Prisoner,  have  you  any  questions  ? 

Pri8oner.^io. 


Robert  Bowleb  called  again. 

Examined  by  Mr  Serjeant  HuUock. 

Q»  You  have  been  at  the  Castle^  have  you  ? 

A.  Yes. 

Q.  Did  yon  see  the  prisoner  Hardie  there  ? 

A.  Yes. 

Q.  Did  you  see  him  at  this  battle  ? 

A.  I  saw  him  there,  but  not  armed. 

Q.  At  what  period  ? 

A.  Just  as  we  were  coming  out  of  the  field,      v 

Q.  He  was  oqe  of  those  who  were  taken  prisoners  i 

A.  Yes. 
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Q«  And  do  you  not  remember  to  have  seen  him  at  any 
former  period  of  that  day  ? 
A.  No 


John  DAyinsoN— ^ivom. 
Examined  by  Mr  Jhumnumd. 

Q.  YoQ  are  a  private  in  the  Kilsyth  troop  of  Stirlingshire 
Yeomanry  ? 

A.  Yes. 

Q.  Were  you  on  duty  with  your  troop  on  the  5th  of 
April  last  i 

A.  Yes. 

Q.  Did  you  go  out  with  a  party  iq  consequence  of  infor- 
mation that  was  got  respecting  a  party  that  morning  i 

A.  Yes,  about  nine  o'clock. 

Q.  Towards  Falkirk  i 

A.  Yes. 

Q.  You  went  off  the  road  at  Bonnybridg^? 

A.  Yes. 

Q.  Whom  did  you  see  after  leaving  the  road  ? 

A.  After  passing  the  c^al,  and  proceeding  along  a  wood 
on  the  edge  of  the  muir,  we  saw  a  party  of  people  convey* 
ing  pikes  on  a  height  to  our  left. 

Q.  What  did  they  do  on  seeing  your  party  ? 

A.  They  ran  down  the  bill  and  got  to  a  WfdL 

Q.  Did  they  fire  over  tliat  wall  ? 

ji.   X  es. 

Q.  Before  you  got  round  ? 

A.  No^  we  had  to  go  round  some  distance. 

Q.  They  fired  over  the  wall  before  you  went  through  it? 

A.  Yes. 

Q.  Are  you  certain  they  fired  first  ? 

A.  Quite  certain ;  there  was  first  one  shot,  and  then  se- 
veral more. 

Q.  All  from  them? 
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J.  All  from  them  before  any  were  fired  on  our  aide ;  we 
were  thirty  or  forty  yards  distant  at  the  time. 
Q.  Was  there  a  slap  in  the  wall  ? 
A,  There  was  a  small  opening  between  the  wall  and  the 
corner  of  the  wood  on  the  right* 

Q.  Did  any  of  your  party  go  through  that? 
A.  Yes,  Lieutenant  Hodgson  past  through  first,  and  then 
several  of  the  Hussars  and  Yeomanry. 

Q.  Did  you  see  any  resistance  offered  to  their  going 
through  ? 

J.  There  were  several  people  standing  in  the  slap  with 
pikes. 
Q.  Did  you  pass  through  yourself  soon  after  ? 
A.  Yes,  but  there  were  more  than  half  the  party  through 
before  I  got  past;  I  was  to  the  right  of  our  party. 

Q.  There  was  an  attack  made  upon  them  when  you  got 
through  the  wall,  I  suppose? 

A^  They  fired  over  the  wall  previous  to  our  getting 
through. 

Q.  After  you  got  through,  and  the  skirmish  was  over, 
what  was  done  ? 

A.  The  prisoners  were  brought  in,  and  got  off  the 
ground,  and  the  arms  collected  and  taken  away. 
Q*  Did  you  see  any  ammunition  taken  ? 
J|  Thei^p  was  a  bag  I  carried  away. 
Q.  What^  in  itf 

A,  Several  parcels  of  ball  cartridges,  and^  I  believ^  pow- 
der. 

Q.  Did  you  see  them  put  in  ? 
A.  I  had  it  in  my  hand  when  they  were  put  in. 
Q.  Did  you  see  where  the  bag  came  from  i 
A.  From  one  of  the  prisoners. 
Q.  Did  you  see  any  of  them  searched  i 
Am  X  es. 

Q.  What  was  found  upon  them  ? 
A.  Parcels  of  ammunition. 
Q.  Any  ball-cartridges  ? 

A*  They  were  made  up  as  ball-cartridcces,  and  I  under- 
stand they  had  slugs  in  them.   I  carried  the  bag  to  Bonny. 
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bridge,  and  then  gave  the  bag  to  one  of  the  Hussars;  a 
corporal,  I  believe  of  the  Hussars ;  I  do  not  know  his 
name. 

Q.  Did  you  see  the  prisoner  Baird  there  at  the  time  ? 

A.  Yes. 

Q.  Was  he  taken  prisoner  \ 

A.  Yes. 

Q.  And  caraied  to  Stirling  ? 

A.  Yes. 


Thomas  Cook— ««wr7i. 
Examined  by  Mr  Hope. 

Q.  You  bek>ng  to  the  10th  Hussars,  I  believe  ? 

A.  Yes. 

Q.  Were  you  at  Stirling  in  the  b^inning  of  April,  wiih 
a  part  of  your  raiment  ? 

A.  Yes. 

Q-  Had  you  occasion  to  follow  a  squadron  on  to  Kibyth 
in  the  banning  of  the  month  f 

A.  Yes. 

Q.  On  the  morning  of  the  skirmish  at  Bonnymuir  ? 

A.  Yes.  ,  • 

Q,  Did  any  thing  take  place  as  you  wei%|;oing  along  the 
road? 

J.  Yes. 

Q.  About  what  o'clock  was  it  f 

A.  About  eight  o'clock. 

Q.  Mention  what  took  place.  Did  yon  meet  any  persons? 

A.  I  was  stopped  on  the  road  by  five  or  six  men. 

Q.  Was  there  any  thing  remarkable  about  those  men  ?— 
had  they  any  thing  in  their  hands  ? 

A.  Yes,  they  had  pikes,  guns,  and  pistols,  and  one  or  two 
had  a  sword. 

Q.  Had  each  man  a  pike  or  a  musket  i 

A.  Each  man  had  arms. 

Q.  Were  any  of  them  doubly  armed  in  any  way  i 
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A.  YcS|  some  of  them  were. 

Q.  What  part  of  the  road  was  it  that  you  met  them  in  ; 
was  it  near  Kilsyth,  or  near  Stirling  i 

A.  As  nearly  as  I  can  mention,  about  half  way. 

Q.  Do  you  know  the  road  from  Kilsyth,  by  Falkirk,  to 
Edinburgh  ? 

An  Yes,  I  have  been  it  since. 

Q.  Was  it  before  fbat  road  branches  fr»m  the  Kilsyth 
road  ? 

A.  There  are  some  inns^  and  it  was  further  on  from  the 
inns. 

Lord  JuHice  Clerk.— It  was  nearer  Kilsyth  ? 

A.  Yes. 

Mr  fTope.— And  about  half  way  i 

A.  Yes. 

Lord  Justice  CXerX:.— There  is  a  turnpike  there  i 

A.  Yes,  there  is. 

Q.  Was  it  beyond  the  turnpike  ? 

A.  It  was  beyond  the  turnpike. 

Mr  ^op^.— Were  those  men  walking  along  the  road  i 

A.  No,  they  were  foraied  up. 

Q.  When  you  first  saw  them  f 

A.  Yes. 

Q.  In  what  manner  i 

A.  Right  across  the  road,  and  the  road  equally  divided. 

Q.  Did  any  person  appear  to  be  taking  directions  of  the 
party? 

A.  There  was  one  on  the  left  dressing  them — on  the  left. 

Q.  Did  yop  soe  that  man  here  yesterday  i 

A.  Yes. 

a  Hardief 

A.  Yes. 

Mr  Jeffrey.— 'ilLj  Lord,  with  great  submission,  I  appre- 
hend the  [urosecutor  is  bound,  before  he  goes  further,  or  in- 
deed was  bcMind,  before  having  gone  so  far,  to  prove  that 
the  prisoner  at  the  bar  was  present  My  Lord,  if  he  offers 
to  prove  that,  1  will  let  the  examination  go  on. 

I/Jrd  Juetice  ClerJc.^-Ai  has  been  proved  by  a  cloud  of 
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witnesses,  that  the  prisoner  at  the  bar  and  Hardie  were  on 
the  field  at  Bonnymuir ;  and»  I  apprehend,  it  is  not  neces- 
sary to  prove  as  to  what  passed  at  this  part  of  the  road, 
where  Hardie  was  one^  and  apparently  the  leader,  that  the 
prisoner  was  there. 

Mr  Jeffrey. — My  Lord,  I  am  aware  of  the  general  rule, 
but,  with  submission,  it  does  not  apply  to  this  shape  of  the 
case.  My  Lord^  the  affair  of  Bonnymuir,  and  the  janctioa 
of  the  prisoner  and  Hardie  there,  was  a  subsequent  event, 
and  they  are  now  proving  an  event  which  took  place  before 
they  have  established  any  connection  between  the  prisoner 
at  the  bar  and  the  other  individuals,  as  to  whose  acts  and 
deeds  they  are  proceeding  to  lead  evidence.  Now,  I  sub- 
mit, that  the  rule  is  limited  lo  the  cose  of  persons  acting  in 
the  first  place  in  confederacy  with  each  other,  and  then 
doing  any  thing  in  furtherance  of  the  common  object  (for 
it  is  limited  to  that)  afterthey  have  separated ;  but  there 
is  no  ground  for  holding,  when  you  find  parties  after* 
wards  connected,  that  their  conduct  has  been  connected 
throughout  It  is  only  in  consequence  of  the  supposed 
combination  and  conspiracy  between  the  parties,  that  evi* 
dence  of  what  one  did  can  affect  the  others;  and  you  must 
first  prove  a  combination  to  have  existed  anterior  to  that 
act ;  and,  I  believe^  that  will  be  fouhd  to  be  the  import  of 
the  authorities,  and  is  plainly  the  reason  of  the  rule.  In  eveiy 
one  of  the  recent  cases  it  has  been  so  held, — that  it  is  in 
consequence  of  a  confederacy  in  the  first  place,  that  the  acts 
of  each  of  the  party  are  made  evidence  against  the  others. 
If  the  acts  done  are  in  furtherance  of  a  conspiracy  proved 
to  have  existed  antecedently,  then,  no  doubt,  you  may  say, 
that  the  act  of  each,  as  united,  in  furtherance  of  the  confe- 
deracy between  them,  may  connect  each ;  but  I  conceive, 
that  it  is  going  beyond  the  rule  to  hold,  that  the  proving 
subsequent  connection  will  let  in  prior  acts. 

Mr  Serjeant  HuBock.^-^1  wish  the  learned  counsel  had 
condescended  to  have  dted  those  aifthorities,  the  import  of 
which,  he  states,  is  in  support  of  this  objection.  I  should 
like  now  that  he  would  inform  me  where  any  authorities  of 
that  sort  are  to  be  found. 
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Mr  Jeffrey^^^l  refer  to  the  pngc  read  by  the  Solicitor- 
General)  citing  the  case  of  Liord  Lovat  and  Lord  Stafford ; 
and  I  refer  to  the  case  of  Brandreth,  in  which,  in  a  passage 
I  have  marked,  it  was  distinctly  stated,  and  the  ground  on 
which  it  was  ruled  after  debate  was,  that  it  was  competent 
to  prove  what  was  done  at  Nottingham  Forest,  the  prisoner 
not  being  on  tlie  ground,  because  he  had  previously  given 
notice  of  something  to  be  done  at  Nottingl^^m  Forest. 

Mr  Serjeant  HuUock^ — Those  were  the  facts  there,  but 
that  is  not  an  authority,  (and,  I  will  venture  to  say,  there  is 
noauthority  of  that  sort  to  be  found,}  that  is,  not  an  autho- 
rity for  saying  that,  because  I  do  shew  that  these  persons 
were  engaged  in  an  ulterior  act  of  Treason,  a  pure  palpable 
act  of  sheer  unadulterated  Treason ;  therefore,  I  cannot 
shew  the  acts  or  declarations  of  these  parties  at  an  antece- 
dent period  before  I  bring  them  together,  provided  the  de- 
clarations and  acts  are  calculated  to  promote  and  further 
that  conception  of  that  further  act,  iu  which  I  shew  them 
together.  In  the  case  of  Brandreth,  it  is  true,  the  objection 
was  tak^D,  because  the  facts  furnished  no  other  objection  • 
and  the  counsel  on  that  occasion,  considering  their  learning 
and  talents,  it  may  be  supposed,  would  take  every  objection 
to  save  their  clients.  It  was  the  only  objection  that  the  facts 
furnished,  and  it  was  overruled  at  once.  But  I  do  submit 
to  the  Ck>urt,  that  upon  principle  in  the  first  place,  and  then 
I  shall  shew  that  upon  authority,  this  is  legitimate  evidence. 
Aboat  two  hours  afterwards,  you  have  Hardie  and  Baird  in 
the  field  of  battle,  in  flagrant  notorious  rebellion.  You  have 
about  two  hours  before,  (for  this  transaction  only  goes  to 
that  state  of  things,)  you  have  Hardie  with  five  individuals. 
Hardie,  who  is  in  the  field  with  Baird  two  hours  afterwards, 
yon  have  engaged  in  the  High  Treason  which  1  aver  to  be 
committed  by  virtue  of  the  delivery  of  that  document  which 
was  read  in  evidence  yesterday.  What  is  that  document  in 
the  first  place;  because,  to  entitle  the  crown  to  give  the  act 
in  evidence,  it  must  be  shewn,  that  the  thing  which  he  did 
had  a  tendency  to  promote,  and  to  produce,  and,  in  fact, 
aa  it  were,  to  terminate  necessarily  in^  that  flagrant  act  of 
rebellion  which  took  place  at  Bonnymuir.    On  the  trial  of 
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Lord  Southampton,  something  said  by  Lord  Essex — when  ? 
previous  to  the  prisoner's  being  there — ^was  admitted  and 
received  as  evidence.  But  what  is  the  principle  upon  which 
these  things  are  received  in  evidence :  after  I  have  connect- 
ed Hardie  and  Baird  together,  I  submit  a  letter  written  by 
Hardie  a  day  before,  signed  and  sealed  by  himself,  without 
the  knowledge  of  the  prisoner  at  the  bar,  and  sent  to  a  re-* 
mote  part  of  the  kingdom,  or  any  other  part  of  the  world, 
provided  it  was  intercepted,  and  was  likely  to  cany  tlie 
object  into  effect,  would  be  evidence.  Letters  of  that  sort 
were  read  in  1794  on  Hardy's  trial,  and  Tooke's  trial,  and 
those  trials  which  took  place  at  that  period — letters  never 
heard  of  or  seen  by  any  of  the  parties  before  the  trial. 
Why?  because  it  was  shewn  that  they  were  all  members  oi 
the  same  Corresponding  Society.  Here,  when  we  shew  that 
all  these  persons  were  in  active  flagrant  rebellion  against  the 
King's  troops,  are  we,  on  any  principle  of  law,  to  be  pre- 
cluded from  shewing  what  Hardie  did  during  the  course  of 
that  night  ?  I  submit  the  Southampton  case^  which  is  to  be 
found  in  the  same  book  just  now  cited,  in  Phillips,  98,  is 
with  us ;  but,  independently  of  audiority,  I  submit,  on  prin- 
ciple, there  is  no  reason  why  the  parties  are  to  be  brought 
together  before  we  can  give  this  evidence. 

Mr  Jeffrey.-^HoWf  my  Lord,  with  great  submisBioii,  I 
conceive  that  the  argument  upon  the  principle  is  clearly  with 
us.  It  is  hard  enougli  in  a  criminal  matter  to  make  a  per- 
sop  answerable  for  the  whole  of  perhaps  a  great  aggra^ttioo, 
which  the  offence  which  he  had  meditated;  and  as  to  which 
he  had  conspired,  might  receive  from  the  act  of  another— 
from  the  uncommunicated  and  unknown  act  of  an  indivi. 
dual — merely  because  he  had  engaged  in  a  minor  degree,  and 
in  contemplation  of  a  minor  degree^  of  the  ofience  which  b 
exaggerated  by  that  act  of  the  unknown  individual*  But  the 
principle  on  which  that  has  been  received  into  the  law  is, 
that  the  presumption  is,  that  if  persons  were  previously  in 
concert  to  complete  an  unlawful  object,  they  must  be  bdd 
to  authorize  those  acts  which  any  of  them  might  commit  to 
further  that  object,  or  at  least,  to  have  trusted  themselves  and 
their  plot  to  other  persons,  so  as  to  become  bound  by  their 
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aetioti»  1  bdt  dota  the  act  wbich  is  tbus  sbught  to  bel^rooght 
in  operation  i^ainst  one  individual  as  committed  by  another, 
to  whom  he  has  at  that  time  trusted  nothing,  to  whom  h^ 
stands  in  no  terms  of  relation  whatever,  faJl  in  with  the  same 
rule  ?  I  ask  your  Lordships  to  try  this  by  a  little  exaggera- 
tion. If  it  is  true  a  thing  done  a  few  hours  before,  but  before 
there  is  any  connexion  between  the  parties,  can  be  given  in 
evidence,  then  a  thing  done  a  few  weeks  or  years  before  may 
be  brought  in  evidence.  If  one  person,  therefore,  hatching 
a  Treason  for  years,  by  slow  incubation,  forms  a  plan  to 
carry  it  into  effect,  and  afterwards  an  individual  is  brought  to 
enter  into  a  conspiracy  with  hrm,  could  the  acts  done  before 
that  conspiracy  was  formed,  be  given  in  evidence  against 
him? 

Jfr  SerjearU  HuUock.'-^Thej  would  not  weigh  much,  but 
they  would  be  receivable  evidence. 

Mr  Jeffrey. — If  a  person  :^.oes  trust  another,  so  far  as  to 
embark  with  him  in  an  illegal  conspiracy,  he  commits  hid 
fortune,  fame,  and  life,  to  the  hazard  of  the  indiscretion  of 
that  person,  and  cannot  complain  of  his  acts  being  given  in 
evidence ;  but  I  cannot  conceive  by  what  principle  they  may 
prove  the  corpus  delicti  generally,  in  one  instance,  by  going 
further  back.  How  can  you  settle  the  guilt  on  me  of  the  fe« 
lonious  act,  as  if  it  had  been  my  own  acujacitper  alium  qui 
facii  per  se  f  that  is  a  maxim  where  the  rule  applies  truly; 
but  how  can  you  hold  that  the  act  of  a  person  whom  I  have 
no  connection  with  is  to  bind  me  ?  Therefore,  I  submit,  to 
offer  the  acts  of  an  individual,  with  whom  I  have  at  the  time 
no  connection,  as  evidence  of  my  guilt,  is  a  solecism,  and 
would  require  great  weight  of  authority  to  insure  its  adop- 
tion. 

I  cannot  gather  from  the  quotation  in  Phillips  any  such 
inference  as  the  learned  Counsel  thinks  is  deducible  from  it; 
and  the  cases  in  1794  were  all  of  them  cases  of  letters  writ- 
ten subsequent  to  the  union  of  those  persons  as  members  of 
the  Society  certainly  acts  not  done  in  the  presence  of  each 
other,  but  letters  after  they  were  united,  and  with  a  view  to 
the  subjects  previously  discussed  among  them.  I  do  not  see 
any  proof  from  this  case ;  on  the  contrary,  the  import  of  the 
VOL.  X.  li  A 
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words  merely  exemplify  that  geneml  r  ulet  that  a  penon  may 
be  answerable  for  an  act  done  before  he  came  to  the  place  or 
after  he  left  it  I  do  not  know  the  detail  of  that  case ;  bat 
there  is  no  proof  that  Lord  Soatbampton  coming  to  that 
jneetingy  at  which  something  was  said,  was  the  first  time  be 
saw  that  party — ^that  is  just  a  general  exemplification  of  that 
which  the  learned  author  is  exemplifying.  I  obsenre»  from 
the  context,  that  the  acts  of  an  accomplice  bind  each  other; 
therefore^  it  merely  proves  it  was  something  done  while  he 
was  not  there  that  bound  him,  and  I  do  not  contest  that ; 
but  I  say,  in  order  to  bind  him,  and  establish  the  link,  and 
conducting  substance  to  communicate  the  guilt  of  one  to  the 
other,  you  mnat  establish  previous  connection  ^  and  there* 
fore  i  submit,  on  principle,  the  evidence  now  ofiered  cannot 
be  received ;  and  I  have  yet  heard  no  authority  for  receiving 
it. 

,  Mr  Serjeant  Hutted. — I  forgot  to  mention  Domaree's 
case. 

Lard  Chief  Baron  Shepherd. — I  will  tell  you  what  that  case 
was.  There  was  a  conspiracy,  by  force,  to  pull  down  all 
dissenting  meeting-houses ;  there  one  of  the  prisoners  set 
out  on  the  original  plan  %  Purchase,  the  other  person,  had 
nothing  to  do  with  the  original  plan,  but  joined  the  conspi- 
rators while  they  were  in  the  act  of  pulling  down  a  bouse. 
The  question  there  made  was,  whether  Purchase  was  guilty 
of  Treason  ?  that  is  to  say,  whether  all  that  had  been  done 
by  Damar6e  and  the  otlier  persons  could  affect  Purchase; 
and  the  question  was  reserved  for  the  opinion  of  the  twelve 
Judges.  Three  of  the  Judges  were  of  opinion  that  he  was 
not  guilty,  because  it  did  not  appear  he  was  connected  with 
the  original  plan ;  but  all  the  rest  of  the  Judges  were  of  opi- 
nion, that,  as  a  treasonable  conspiracy  existed,  he  joining 
in  the  subsequent  acts,  was  affected  by  all  that  was  done  by 
them  before,  upon  this  principle,  that  a  man  who  did  any 
act  in  a  conspiracy  became  one  of  the  conspirators,  and  he 
IS  affected  by  every  thing  done  by  them  before.  In  the  case 
of  other  conspiracies  it  is  the  same.  In  an  indictment  for 
carrying  off  Lady  Strathmore^  there  was  a  very  respectable 
attorney,  Thomas  Bowles,  against  whom  there  was  not  any 
evidence  that  he  had  any  thing  to  do  with  the  conspiracy  in 
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Lombn ;  but  he  jotned  the  party  in  Darhaib»  fthd  there  b^ 
took  part  with  thetn«  Mr  Justice  Bailer  tried  the  caus^ 
that  was  afteHrsrds  broaght  before  the  King's  Bench,  and 
they  decided  on  this  principle,  that  he  Inrho  takes  part  in  a 
transaction  in  which  the  essence  is  conspiracy,  is  affected  bjf 
every  thing  that  has  been  done  before  be  has  joined  it,  be* 
cause  he  adopted  all  the  acts  necessary  to  carry  it  into  e& 
feet.  Now,  put  this  case  of  persons  found  in  the  Pretend^ 
er's  army  at  Derby,  or  in  the  advance,  and  no  evidence  that 
they  were  seen  in  the  arnty  before  that  time— IF  I  do  not  mis-i 
take,  several  persons  were  tried  there  against  whom  tlie  only 
evidence  was  their  being  seen  at  particular  times  and  places 
with  that  army ;  but  still  all  that  had  been  done  before  was 
given  in  evidence  against  them ;  and  I  take  it,  the  princif>le 
is  laid  down,  that  evidence  having  been  given  sufficient  for 
the  Jury  to  consider  whether  the  prisoner  is  engaged  in  a 
conspiracy  for  treasonable  purposes,  any  evidence  of  what 
had  been  done  before  in  the  same  conspiracy  is  admissible, 
and  is  evidence  for  the  consideration  of  the  Jury. 

Lord  Gillies.^^l  am  of  the  same  opinion,  and  I  can  add 
nothing  to  what  has  been  said  in  point  of  law ;  but  the  fact 
does  not  bear  out  Mr  Jeffrey.  We  find,  at  ten  in  the 
morning  of  the  6th  of  April,  30  men  are  assembled  on  Bon^ 
nymuir ;  they  cannot  have  met  by  accident,  they  must  have 
marched  from  different  places,  and  we  must  assume  that 
they  did  so  to  join  each  other.  Now  the  march  of  these 
parties  Jiad  commenced  at  the  moment  when  this  evidence 
arose,  two  hours  before  they  were  on  Bonnymuir,  when 
they  must  have  been  on  their  march  from  Glasgow,  and 
others  from  other  places. 

Lard  Chief  Commissioner  ^dam.^^Independent  of  ha- 
ving reference  to  the  cases,  which  cases,  as  they  have  been 
cited,  are  sufficient  to  establish  the  doctrine  which  has  been 
laid  down,  I  am  of  opinion  that  this  must  be  admitted 
under  the  &cts  of  the  case  |  because  it  is  established  here, 
that  there  was  a  conspiracy  carried  into  act,  in  which  Baird 
and  Hardie  are  actors;  they  are  proved- to  be  connected, 
not  only  at  Bonnymuir,  but  more  particularly  afterwards, 
in  the  evidence  that  has  been  given,  in  coming  from  Bon« 
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nyniiiurand  walking  together,  Uader  these  ciroiiiwbaicay 
it  seems  tQ  me  impossible  to  my  that  the  whole  tmasacdoD 
may  not  be  given  in  evidence  aceording  lo  the  principles 
that  are  very  familiar  to  the  law  of  this  country.  Taken 
independently  of  the  casesy  it  seems  to  me  receivable. 

Lord  Justice  Clerk^F-^l  am  certainly  of  the  same  optBioo» 
and  I  think  there  is  complete  CTidence  that  there  was  s 
combination  in  the  course  of  that  morning  of  acts»  sU  of 
which  go  towards  the  furtherance  of  the  great  act  in  which 
the  parties  are  found  engaged^  and  in  the  field*  The  con- 
nection i»  also  proved  by  the  material  evidence  that  they 
were  found  armed  together  i  tibere  could  be  no  arming  to- 
gether  by  accident  T  pikes  and.  muskets  are  not  to  be  foimd 
en  the  road»  but  these  five  are  proved  to  be  armedi  sod 
some  of  them  doubly  armed;  and  then  tibey.  go  on  to 
Bonnymuiri  where  they  join  odiers»  and,  therefore^  I  «n 
dear  on  the  fact,  on  the  principle,  and  on  the  avthoritiesy 
that  this  evidence  is  admissible. 

Mr  ITqp^.— -You  have  stated,  in  answer  to  the  last  ques- 
tion, that  this  party  of  five  or  six  bad  been  dressed  to  the 
left  by  Hardie,  whom  you  saw  here  yesterday  i 

A.  Yes. 

a  Did  you  stop  when  you  saw  these  people,,  or  did  thqr 
apeak  to  you  I 

A^  They  stopped  me^  and  ordered  me  to  halt  when  I 
came  within  about  twenty  yards  of  them. 

Q.  Did  you  then  speak  to  them,  or  did  they  speak  to 
you? 

A.  I  did  not  halt ;  I  rode  to  them,  and  they  Xodt  and 
surrounded  me  directly^ 

Q*  Did  they  come  close  round  you  { 

A.  Yes,  some  of  them  bad  hold  of  my  horse^s  head,  and 
some  on  one  side  and  some  on  the  other. 

Q.  They  had  hokl  of  the  bridle  I 

^.  Yes. 

Q.  What  did  they  say  then— did  they  state  for  what 
purpose  they  had  stopped  you  ? 

A%  They  asked  me  for  my  dispatches; 


Q.  Wm  thai  the  first  thing  they  said? 
A.  Yes.    I  told  them  I  had  none. 
Q.  What  was  aaidne^? 
A.  They  asked  for  i9y  aasmmilidn. 
Q.  Did  they  say  any  thing  about  your  arms  \ 
A.  One  man,  in  partieulaiv  wanted  to  take  my  arms  away 
from  m^^a  tall  man  dressed  in  a  black  coat 
Q.  Do  jfm  see  the  man  at  the  bar  f 
A.  No;  he  was  not  taken. 
Q.  Did  they  take  your  nrms  Ami  you  ? 
A.  No. 

Q.  How  did  you  prevent  that  f  or  what  followed  ? 

A.  I  told  them  I  was  a  friend  to  their  cause— that  I  was 
a  weaver  mysd& 

Q.  Had  they  told  yon  what  was  their  canse? 

A.  No;  only  that  they  wtie  seeking  fer  their  rights^  as 
honest  men  ought  to  do. 

Q.  And  you  then  said  that  yon  wore  a  ftiend  of  that 
cause  f 

A.  Yes;  and  hoped  they  would  not  molest  me. 

Q.  That  you  had  been  a  weaver  yourself? 

A.  Yes. 

Q.  What  else  did  you  say  to  them  f 

A.  They  shook  hands  wkh  me^  and  asked  me  if  I  cbuld 
read. 

Q.  What  was  your  reply  to  that  \ 

A.  I  told  them  yes. 

Q.  Did  that  answer  of  yours  lead  to  any  thing  i 

A.  They  gave  me  a  hand-bilL 

Q.  In  consequence  of  that  answer  P 

A.  Yes. 

Q.  Where  was  this  hand-btU  taken  from  ? — from  the 
pocket  of  any  of  them  i 

A.  Yes,  it  was  taken  from  the  pocket  of  one  of  them. 

Q.  Did  you  observe  any  other  paper  than  that  hand- 
bill? 

A.  Yes ;  it  was  taken  from  a  rbll  of  them ;  they  might  be 
of  the  same  sort ;  they  appeared  to  be  ao. 

Q*  They  appeared  to  be  of  the  same  description  ? 
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-rf.  Yes. 

Q.  OftbesamekM? 

J.  Yes,  as  near  as  possible ;  they  vere  of  the  same  size 
and  appearance ;  they  were  rolled  up  togetheras  hand^bills 
generally  are. 

Q.  JHow  many  might  there  be  ? 

J.  From  firiy  to  a  hundred. 

Q.  Was  that  paper  wet  at  aU  ?  did  it  appear  to  be  newly 
printed  ? 

J.  I  will  not  pretend  to  say  that,  not  to  a  certainty.  I  did 
not  take  that  particular  notice  whether  it  was  or  not 

Q.  What  did  tliey  say  to  you  when  they  gave  you  Uiis 
hand-bill? 

A.  They  said  every  thing  in  that  was  true. 

Q.  Did  they  make  any  other  observation  about  it  P 

4,  They  told  me  to  read  it»  and  to  take  and  shew  it  to  my 
comrades. 

Q.  Did  they  make  any  other  remark  upon  it  P 

A.  N09  they  did  not. 

Q.  Did  they  tell  you  for  what  purpose  they  wished  yoi)  to 
shew  this  hand^bill  to  your  comrades  P 

A.  Hof  they  did  not;  they  said  every  thing,  in  it  was 
true. 

Q*  Did  you  look  at  that  band*biU  before  you  left  the 
party? 

A.  Yes. 

Q.  Did  you  see  what  the  band-bill  was  about  at  that 
time? 

A,  Yes,  I  saw  the  head  of  it. 

Q.  Do  you  recollect  what  that  was  ? 

A.  Yes. 

Q.  What  was  it  ? 

A.  It  was  an  Address  to  the  Inhabitants  of  Great  Britain 
and  Ireland. 

Q.  Did  you  see  any  thing  at  the  foot  of  it? 

A,  Yes ;  the  date  of  it  I  took  particular  notice  of. 

Q.  What  was  the  date  of  it  ? 

A.  Thelstof  April,  1820. 
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Q.  Did  you  observe  whether  it  bore  CO  be  dated  from  any 
particular  place  ? 

A.  I  will  not  pretend  to  say  that. 

Q.  Had  it  any  name  or  signature  at  the  bottom  of  it  ? 

A.  <<  By  the  Committee'*  for  the  organization  of  a  pro- 
visional goyernment* 

Q.  After  looking  at  this  hand-bill,  did  you  make  any  re- 
mark to  them  upon  it  ? 

A.  No,  I  did  not. 

Q.  Did  you  look  at  the  paper  again  after  yon  passed  ? 

A.  Yes. 

Q.  Where  did  you  go  to  after  that  ? 

A.  Towards  Kilsyth ;  at  least  I  went  to  a  public  house 
first,  and  had  a  glass  of  spirits. 

Q.  Did  you  see  your  commanding  officer  at  Kilsyth  ? 

A.  Yes. 

Q.  Who  was  he  P 

A.  Lieutenant  Hodgson* 

Q.  Did  you  say  any  thing  to  him  about  this  paper  i 

A.  Yes. 

Q.  Did  you  give  it  him  ? 

A.  Yes,  him  and  Mr  Davidson  together. 

Q.  Did  it  remain  with  them  ? 

A.  No)  he  gave  it  me  again  immediately. 

Q.  Did  it  continue  in  your  possession  ? 

A.  No. 

Q.  What  became  of  it  f 

A.  I  gave  it  to  Mr  Hodgson  before  we  came  to  the  place 
where  we  stopped,  in  going  towards  Bonnymuir. 

Q.  Can  you  swear  positively  that  the  paper  which  you 
received  from  one  of  this  party  who  stopped  you  on  the 
road,  was  the  same  paper  which  you  gave  to  Lieutenant 
Hodgson  upon  the  second  occasion  ? 

A.  Yes. 

Q.  Were  the  remarks  made  regarding  this  hand-bill,  at 
the  time  it  was  delivered  to  you,  made  by  more  than  one  of 
the  party—- did  they  appear  generally  to  take  an  interest 
initf 

A.  They  all  knew  of  it 

Q>  Did  more  than  one  make  any  remarks  on  it—was  the 


376 

deaire  to  shew  it  yaax  comrades  expre86c4  by  ipie  tkan 
one? 

J.  I  cannot  say  for  that  $  th^y  were  all  romxi  me  at  the 
time  they  gave  the  paper. 

Q  Did  they  all  «ee  ^t  given  I 

A.  Yesy  every  one  of  them. 

Mr  Hope-T^ViQvr^  my  LonJ^  I  propos/e  jtbat  that  ftfet 
should  be  read. 

A  Jtiryntan.—- Did  you  shew  tbe  paper  to  any  oU^r  per- 
son thaa  lieitf  enant  Ho^&W  f 

A.  Lieutenant  Davidson  saw  it;  Lieutenant  Davidson 
and  Lieutenant  Hod^cm  were  together,  and  I  shewed  it  to 
a;u>ther  pf^ww  on  IJl^e  fqa^i  c^ie  of  tlie  Kilsyth  tqapp. 

Q.  But  it  was  never  out  of  your  possfejssioff  i 

Am  ^ever  put  of  my  possession  %t  idl. 

Mr  Jeffrey, — Nowi  my  Lords,  in  aybroitting  to  your 
Lordships  that  this  paper  should  not  now  be  sent  to  the 
Jury,  J  am  aware,  as  I  have  no  doubt  your  Lordships  are, 
that  the  objections  I  am  about  to  state  are  nearly  aki^  to 
those  which  were  stated  without  effect  on  a  late  occasion; 
but,  my  Lords,  in  a  question  of  this  nature,  I  think  it  my 
duty  again  to  submit  to  your  Lordships  the  grounds  vifm 
which  I  humbly  conceive  thai  this  paper  ought  pot  now  to 
be  received. 

My  Lords,  the  grounds  upon  which  I  object  are  twofold; 
in  the  first  place,  and  mainly,  I  do  humbly  submit  to  your 
lordships^  th^^t  tl^e  evidence  which  has  already  been  brought 
has  not  proved  the  paper  that  is  proposed  to  be  read  to  be 
the  paper  that  was  delivered  to  Serjeant  Cook  by  (he  psrty 
that  p^et  him  upon  the  road.  My  Lords,  that  paper  is,  ao 
doubt,  suf$ciently  traqed  from  his  hands  into  the  hands  ul- 
timately of  his  commanding  officer.  Lieutenant  Hodgson; 
but  there  I  say  that  that  paper  is  lost;  for  Lieutenapt  Hodg- 
son swore  he  gave  that  papfer  to  Colonel  T#ylor,  and  that 
he  f'eceived  from  him,  the  morning  after,  a  papei*  resem- 
blix)g  that,  and  which,  he  has  every  reason  to  believe,  may 
have  been,  or  is  the  same  paper ;  but  he  says  he  cannot 
swear  that  it  is  so. 

1^»  my  l49idb%  iQ  1^  in^tar  <o  iiRppitai^ 


•77 

a  xnle  of  evidence  as  to  the  admiwioii  of  a  wntten  doca- 
meot,  i^Kxa  the  identic  of  which»  in  many  cese^  your  Lord- 
obips  ace  aware  the  whole  matter  of  dupute^  the  life  of  a 
party,  and  iaterests  of  the  laost  important  nature  may  ex* 
clusively  depend^  I  do  flubmt  your  Lordships  are  called  on 
to  consider  and  weigh  most  maturely  the  grounds  that  are 
offered,  and  the  oircpim^tonces  in  which  they  are  offered^ 
&>r  receiving  any  species  of  evidence  as  to  the  identity  of  a 
paper,  short,  in  t)ie  firat  p}ac%  of  direct  proof  of  its  idratity ; 
and,  in  the  next  place,  short,  as  I  submit  it  is  here,  of  the 
best  evidence  of  its  identity  that  is  proved  to  be  in  exist^^ 
ence. 

My  Lords,  if  I  had  no  more  to  say  than  this,  I  should, 
with  aubmissioo,  thix^k  I  had  said  enough  to  prevail  in  my 
present  plea. 

My  LcMrds,  the  rule  of  tha^t  law  under  which  your  Lord- 
8h^>s  are  now  sitting  is,  in  all  matters,  and  more  especially 
in  a  trial  for  life»  that  the  best  attainable  evidence  must  be 
brought  forward,  and  that  no  inferior  sp^ies  of  evidence, 
even  ifsua  natura  admissible^  shall  be  received*  Now,  has 
any  evidence  been  bad  here  that  Colonel  Taylor  is  not  alive  ? 
On  the  contrary,  has  not  the  evidence  that  has  been  brought 
forward  established,  so  far  as  it  goes,  that  a  person  is  still  in 
existence,  whe^  by  being  cited  here,  would  have  completed 
the  chain  of  evidence,  which,  I  say,  is  now  broken  and  im- 
perfect; and,  therefore,  my  Lords,  if  it  were  possible^  in  any 
case  to  have  recourse  to  supplementary  evidence,  of  the 
tenor  of  a  written  instrument,  the  prosecutor  has  not  put 
himself  in  the  condition  in  which  alone  he  can  offer  such 
inferior  evidence ;  and,  upon  that  ground,  I  would  be  inclined 
to  rely  wiih  unlimited  confidence  on  this  objection.  It  is 
plain^  better  evidence  might  have  been  produced  to  prove 
that  which  tbe  inferior  evidence  is  now  offered  to  establish. 
But  if  the  best  evidence  is  lost,  and  if  that  is  the  only  ad- 
missible evidence,  the  consequence  is,  not  that  incompetent 
evidence  can  be  received,  but  that  the  thing  cannot  be 
proved.  In  a  case  of  Treasoii,  if  one  of  two  intended  wit- 
nesses should  have  died,  or  become  insane,  the  result  is, 
not  that  you  are  to  take  the  inferior  ^ecies  of  evidence^  or 
to  believe  one  witness,  but  the  delinquent  has  the  benefit  of 
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it ;  and  therebre  if  it  was  pitnred  that  they  conld  not  ccnon- 
plete  the  chain,  the  consequence  would  be,  that  I  should  not 
he  bound  by  that  chain,  and  should  go  free.  But  I  submit  to 
your  Lordships,  that  it  is  of  all  things  the  most  dangerous, 
and  worthy  of  more  consideration  than  any  suggestion  of 
mine,  upon  what  a  dangerous  extensive  field  of  innovation, 
according  to  my  bumble  conception,  the  Court  will  go,  if  it 
allows  evidence  of  the  tenor  of  a  writings  by  what  I  will  say 
comes  substantially  to  nothing  more  than  this — ^merely  re- 
collection, and  imperfect  recollection,  of  the  words,  import, 
and  tenor  of  that  writing.  •  My  Lords,  I  do  not  say  you 
are  not  entitled  to  prove  the  words  where  the  writing  is 
gone  by  an  accident ;  but  here  is  a  paper  produced  and 
tendered  in  evidence;— we  have  had  from  Lieut  Hodgson 
and  Seijeant  Cook  as  much  as  we  could  get,  and  I  do  not 
object  to  that,— their  recollection  of  the  tenor  of  a  paper, 
as  to  the  identity  of  which  they  could  not  swear ;  but,  by 
permitting  the  paper  now  produced  to  go  to  a  Jury,  as  the 
game  paper  that  was  given  by  the  party  to  Cook,  you  do 
more  than  you  would  doif  yonliad  asked  Cook^ — You  cannot 
remember  more  than  the  signature  and  date  of  it;  take  up 
that  paper  and  refresh  your  memory  by  reading  it,  and  say 
whether  that  is  the  paper  yon  read  before.  My  Lords,  are 
you  entitled  to  refresh  the  memory  of  a  witness  against 
a  prisoner  on  trial  for  his  life^  and  expose  him  to  the 
hazard  of  the  witness's  mixing  up  his  faded  impressions 
with  some  similar  ones  on  the  paper?  My  Lords,  I  may 
refer  to  your  Lordships,  and  I  believe  to  my  Lord  Gillies, 
for  a  recent  instance  in  which  that  occurred.  I  allude  to 
the  case  of  M'lnlay  for  taking  unlawful  oaths,  in  which  a 
witness  was  stating  the  import  of  an  oath,  and  I  asked  him 
whether  he  recollected  that  merely  from  hearing  the  party 
utter  the  oath ;  and  he  said  he  did  not  think  he  could  re- 
collect it  from  that,  but  his  recollection  had  been  refreshed 
or  aided  by  having  read  something  in  the  newspaper,  which 
purported  to  be  a  copy  of  it.  The  Court  ruled,  that  a  wit- 
ness who  did  not  speak  to  the  acts  of  parties,  but  spoke 
from  the  possible  mixing  up  of  suggestions  received  on  his 
mind  with  the  thing  itself  which  might  go  to  the  prejudice 
of  the  prisoner,  could  not  be  allowed  to  be  examined.  Now, 
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I  wA  your  LoriaUpg»  wkether  it  wmld  not  be  doing  len  if 
yon  put  it  to  the  memory  of  tbeperty,  who  alone  was  party 
to  the  transfisr  of  the  paper.  If  you  had  shewn  it  to  Lieut. 
Hodgson  and  Serjeant  Cook,  and  said,  **  Look  at  that 
p^>er,  yon  say  you  only  recollect  the  general  address,  but 
read  that  paper  through,  and  then  say  whether  you  think 
yon  recollect  any  more  after  having  read  it  than  you  did 
before :''  that  would  clearly  be  disallowed ;  and  yet  it  would 
be  .more  direct  evidence^  because  it  would  be  enabling  the 
witness  to  state  whether  the  paper  he  bad  got  was  of  the 
import  which  be  came  to  swear,  by  this  help  and  assistance, 
tbat  it  was  of,  and  perhaps  to  say  that  he  recollected  all  the 
words  of  it.  As  the  case  now  stands,  we  have  evidence 
merely  that  iVwas  a  paper  like  that,  headed  so  and  so,  and 
signed  so  and  so ;  but  it  was  out  of  the  hands  of  the  party, 
and  all  the  belief  of  its  being  the  same  is  founded  on  that 
resemblance,  because  the  fact  of  getting  a  paper  back  plain- 
ly goes  for  nothing  at  all.  There  the  identity  of  the  evi- 
dence is  dropped,  and  all  you  have  now  is  the  recollection 
of  the  parties  who  got  it  But  I  will  ask  whether  they  have 
sufficiently  established  this  paper  to  be  so  like  that  on  the 
tabJe^  as  to  entitle  that  one  on  the  table  to  be  read,  and  in 
this  way  handed  in  the  first  instance  to  the  Jury.  There  are 
no  niarks  put  on  it  by  the  evidence.  There  is  a  great  variety 
of  hand-bills  said  to  be  issued,  and  a  great  many  placards 
have  been  prosecuted  in  the  country,  some  of  the  same 
tenor^  and  using  the  same  slang  words  that  occur  here ; 
and,  therefore,  I  humbly  submit,  that  allowing  this  sort 
of  identification  of  a  written  paper,  is  allowing  loose  words 
on  recollection  to  come  in  the  place  of  a  written  document, 
and  to  visit  on  the  unhappy  person  at  the  bar  the  whole 
import  of  a  written  document,  of  which  a  very  small  part  is 
recollected  by  the  only  persons  who  are  called  to  identify  it 
My  Lords,  upon  that  ground,  I  do  humbly  submit  these 
papers  ought  not  to  be  read. 

I  have  another  ground,  my  Lords,  I  think,  in  this  case. 
It  is  admitted  that  this  paper  was  delivered  over  by  a  party 
of  men,  of  whom  the  unhappy  prisoner  was  not  one ;  it  was 
delivered  over  without  bcdng  read  in  the  hearing  of  the 
partf,  and  there  is  no  proof  of  any  connection  between 


those  mdiKidiiidg  ifAo  m  .gsiw^  «r  the  one  who  «o  gne^ 
this  paper,  and  dieprisener;  asd  there  is  no  etidenoe  that 
the  prisoner  at  ike  bar  irms  either  swave  of  vliat  was  then 
done,  or  had  the  least  intimation  or  conneetioa  widi  ike 
parties.  It  was  said  the  facts  did  not  bear  that  ont,  becansc 
it  is  prored  the  persons  met  at  Bonoymuir.  I  believe  that 
that  meeting  was  in  a  oonsidelPable  degree  ^assial ;  and  if  it 
was — if  it  consisted  partly  of  persons  from  Cameion,  andpairt* 
ly  of  persons  summoned  from  a  distance,  the  fiiM  of  their  ha^ 
ving  met  there  in  arms  would  not  prove  any  antecedent  oon* 
cert  between  them,  so  as  to  unite  them  in  a  pioved  eons^ncy 
of  an  earlier  date ;  and,  therefi>re,  the  objection  appears  to 
roe  to  be  in  full  force,  that  tha<e  was  no  euch  connection 
between  the  parties  as  to  render  the  paper  delivered  by  one 
evidence  against  the  others*  But,  on  the  first  objection,  I 
submit,  it  would  be  extremely  dangerous  to  hcid  this  paper 
to  be  so  identified  to  be  the  paper  given  to  the  paity,  as  to 
entitle  it  to  be  read. 

Mr  Soltcitor-General. — My  Lords,  we  are  called  upon  on 
this  side  of  the  bar  to  answer  an  ol)jection  stated  in  veiy 
singular  circumstances,  because  it  is  an  objecdon  which  was 
repelled  in  the  course  of  the  trial  of  yesterday  upon  one  of 
the  grounds  on  which  it  is  maintained,  and  it  is  an  dfcgec^ 
tion  which  was  repelled  in  the  course  of  the  triid  of  this 
day  upon  another  of  the  grounds,  which  has  been  enlai^ged 
upon  in  behalf  of  the  prisoner  The  question  before  your 
Lordships  is,  whether  this  paper  is  suffici^itly  identified  to 
permit  it  to  go  to  the  Jury — whether  it  is  safficientiy  iden* 
tified  to  p;ermit  It  to  be  read,  so  that  the  Jury  may  have  the 
substance  of  it  before  them,  and  so  that  they  may  exercise 
the  functions  that  belong  to  them  upon  it? 

My  Lords,  if  the  question  had  been  here,  whether  we 
were  entitled  to  offer  what  is  called  secondary  evidence  to 
prove  the  contents  of  that  paper,  I  should  have  had  no 
hesitation  in  maintaining  to  your  Lordships,  that  we  were 
entitled  to  prove  its  contents  by  other  means  than  the  pro- 
duction of  the  original  and  identical  document  I  should 
have  maintained  to  your  Lordships,  if  it  had  been  necessary, 
that  we  were  entitled  to  prove  its  contents,  just  fn  the  same 
way  as  in  a  recent  instance  occurring  on  the  other  ude  of 
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the  Tweedy  but  occurring  aod  determiued  by  the  same  law 
which  you  are  now  administering,— a  case  in  which  the  in* 
flcriptioBs  on  all  the  j9ag8  were  permitted  to  be  proved  other* 
wise  than  by  the  production  of  those  original — doeumenta 
we  cannot  call  them-— I  do  not  know  how  to  denominate 
them — and  if  that  be  the  rule  of  evidaace,  it  seems  to  be  of 
no  importance  whether  the  writing  or  printing  is  impressed 
en  paper  or  silky  or  what  may  be  the  precise  number  of  lines 
which  this  printing  may  contain ;— or  whether  such  paper 
or  silk  be  elevated  on  poles^  or  carried  in  the  pocket  of  the 
criminal. 

But  that  is  not  the  question  here — the  question  is»  and 
to  it  alone  I  am  to  direct  your  attention — Whether  this 
paper  is  sufikuently  identified  by  the  evidence  before  you, 
to  allow  it  to  be  sent  to  the  Jury?  Now,  with  regard 
to  that,  your  Lordships  see  the  evidence  taken  down  before 
you«  If  tills  were  the  first  time  upon  which  it  occurredf 
I  should  submit  it  is  most  clearly  proved,  beyond  the 
power  of  reasonable  doubt,  that  the  hand-bill  or  placard  is 
sufficiently  and  clearly  identified.  The  only  objection  to 
the  identity  is  made  to  rest  on  this:  that  it  was  a  few  hours 
out  of  the  possession  of  one  of  the  party.  But  this  objection 
becomes  insignificant)  when  thewhole  evidence  is  considered* 
For  the  party  had  read  it — be  had  seen  its  general  appear^ 
ance— its  address  and  signature^^and  was  acquainted  with 
its  contents.  To  all  these  he  has  distinctly  deponed.  And 
not  only,  therefore,  have  you  that  evidence  of  identity  which 
ariaes  from  its  general  appearance-^and  I  know  no  reason 
why  a  piece  of  p^er  may  not  be  identified  by  its  general 
appearance  as  well  as  any  other  material  substance^^not 
only  is  there  the  evidence  of  identity  from  its  appearance 
-«-you  have  the  evidence  of  identity  from  its  address  at  the 
t<^  of  it — you  have  the  evidence  of  idoitity  from  the  «ig- 
nature  at  the  termination  of  it ;  and,  in  addition  to  that, 
the  confirmation  of  the  general  identity— -the  tenor  of  its 
contents.  If  the  question  had  related  to  the  identity  c^  any 
otlier  thing,  or  substance,  there  could  have  been  no  room  fov 
argument,  and  to  the  proof  of  identity  of  this  pa^r  a  dif" 
ferent  rule  cannot  be  applied.  But  I  ought  to  apologise  to 
yoor  Lordships  for  presuming  to  offer  anything  in  support 
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6f  a  judgment  pronounced  no  longer  ago  than  yesterday,  hf 
a  full  Bench,  after  full  pleading  and  deliberate  consideration^ 
If  there  had  been  nothing  more  than  this  in  the  argument 
for  the  prisoner,  I  do  not  know  that  I  should  have  troubled 
your  Lordships  with  a  word ;  but  reference  was  made  to 
a  decision  by  the  Court  of  Justiciary,  in  a  case  of  which  I 
entertain  a  distinct  recollection  ;  and  I  beg  to  say,  the  ao« 
count  given  of  it  is  not  accurate;  and  I  shall  state  to  yonr 
Lordships  the  principles  of  that  determination: — My  Lord% 
the  witness's  name  was  Finlayson,  who  was  called  to  speak 
to  the  tenor  of  an  oalh,  stated  to  have  been  administered 
and  taken  at  a  certain  secret  meeting  at  which  he  was  pre- 
sent. The  public  prosecutor  was  attempting  to  privve  the 
import  and  substance  of  that  oath.  There  was  not  any  qnes* 
tion  as  to  the  identification  of  a  paper ;  no  paper  was  libelled 
upon,  and  no  paper  can  be  produced  in  that  Court  which  is 
not  libelled  on.  But  the  question  was,  Whether  the  witness 
could  speak  to  the  import  and  tenor  of  the  oath  administer- 
ed in  his  presence  ?  If  the  printed  trial  can  be  got,  it  wiD 
appear  what  the  witness  said.  The  witness  was  asked  about 
the  substance  of  that  oath ;  and,  in  the  course  of  the  exami- 
nation, the  witness  said,  that  if  he  had  not  read  it  afierwarda 
in  a  newspaper,  he  would  not  have  recollected  one  word 
that  was  io  it;  that  he  would  not  have  recollected  the  sab- 
stance  of  it  so  as  to  have  given  any  account  of  it  He  had 
no  recollection  of  the  oath  at  the  time  of  its  being  admi- 
nistered, he  stated  that  he  would  have  recollected  nothing 
of  it  if  he  had  not  read  what  was  said  to  be  a  copy  of  it  in 
the  newspaper.  Now,  in  these  circumstances,  who  could 
say  that  the  import  of  the  oath  was  proved  i  There  waa 
no  parallel  between  that  case  and  the  present ;  in  one  re- 
spect it  could  not  be  prevented  from  going  to  the  Jury.  It 
is  impossible  to  prevent  parole  proof  from  reaching  the  ears 
of  the  Jury,  but  the  Court  laid  it  down,  and  every  body  ac- 
quiesced in  it,  that  the  import  of  the  oath  was  not  proved^ 
and  it  was  the  duty  of  the  Court  to  tell  the  Jury,  that  it  waa 
not  proved.  Now,  I  submit  to  your  Lordships,  that  in  prin* 
ciple  and^in  fact,  that  case  affords  no  authority,  nothing  to 
bear  upon  the  question  at  present  before  you.  With  these 
obserrationsy  I  submit  the  objection  ought  to  be  repellec]* 
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My  LcNrdi^  I  may  be  permitted  to  iuggest  another  ob* 
servation,  because  it  replies  to  a  remark  which  has  been  re* 
peatedly  urged  on  your  attention^  and  on  that  of  the  Jury.  It 
is  said  that  we  are  here  on  a  question  of  life  and  death — My 
Lords,  I  admit  it ;  but  we  are  here  on  a  question  of  iafi« 
nitely  greater  importance  than  life  and  death — we  are  here 
on  a  question  pn  that  law  by  which  the  constitution  of  the 
country  is  to  beprotected,  and  I  am  yet  to  learn,  that  the  life 
of  an  individual,  be  he  great  or  humble,  is  to  be  put  in  com* 
parison  with  those  principles  of  law  by  which  the  constitu- 
tion is  to  be  sustained :  I  say^  whether  life  or  death,  or  pro* 
perty,  or  any  thing  valuable,  or  invaluable,  is  at  stake,  the 
same  inHexible  rules  of  evidence  must  be  adopted  by  your 
Lordships.  With  these  observations,  1  leave  the  case  in 
your  Lordships'  hands. 

My  Lords^  I  may  perhaps  be  admitted  to  return  for  a  mo- 
ment to  a  principle  that  was  adverted  to  upon  the  other  side : 
it  was  said,  that  in  no  case  in  the  Court  of  Justiciary  was  it 
possible  to  put  a  paper  into  the  hands  of  a  witness,  to  ascer* 
tain  whether  it  was  the  same  in  its  contents  as  that  which  the 
witness  was  called  on  to  prove  by  parole  testimony ;  and  it 
was  said,  that  such  was  the  ground  upon  which  it  was  found 
to  be  impossible  to  refer  to  a  newspaper,  or  any  thing  to  re* 
fresh  the  witness's  memory.  This  is  certainly  a  delicate 
question,  but  I  believe  I  can  refer  to  the  proceedings  in 
the  case  of  Joseph  Gerrald  and  others^  in  the  year  1794 ; 
and  if  I  had  been  aware  of  this  objection,  I  could  have 
brought  many  cases  of  the  same  kind,  to  shew  that  the 
principle  assumed  is  not  well  founded  in  our  municipal 
practice.  The  question  in  that  case  was,  what  was  the  na- 
ture of  a  certain  speech  at  a  seditious  meetings  delivered 
by  Joseph  Gerrald,  a  speech  of  some  length  ?  The  ques- 
tion there  occurred,  was  the  public  prosecutor  entitled  to 
put  into  the  hands  of  the  witness  a  newspaper  report  of  the 
speech,  and  to  ask,  was  it  of  the  tenor  and  import  of  that 
which  he  heard  delivered  at  the  meeting?  Upon  whic^  the 
determination  of  the  Court  of  J  usticiary  was,  and  it  was 
done  with  the  authority,  and  upon  the  debate  of  counsel, 
aa  able  as  any  that  ever  adorned  any  of  our  establishments^ 
and[  under  Judges  that  never  were  surpassed,-— that  it  waa 
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competent  to  put  into  his  hands  tbat  newspaper,  and  to  ask, 
whether  the  speech  was  of  the  tenor  of  that  report. 

Lord  JusAce  Clerk. — It  was  proved  in  that  case,  that  the 
British  Convention  had  a  newspaper  of  their  own,  in  which 
the  minnles  of  the  Convention  and  its  proceedings  were 
given  from  time  to  time ;  and,  therefore,  it  was  important 
to  know  whether  that  paper  was  correct  or  not  \  it  was  a 
paper  called  the  Gazetteer* 

Mr  Solicitor  Generai.-^^xAle  true,  that  newspaper  advo* 
cated  the  principles  of  the  British  Convention,  but  it  couM 
not  be  considered,  and  was  not  pretended  to  be,  a  record  of 
that  Society  to  which  it  was  supposed  to  belong;  and  I  snb* 
mit  the  general  principle  was  therem  discussed,  and  was 
there  determined,  whether  it  war  competent  to  make  use  of 
any  paper  to  refresh  the  memory  of  the  witness. 

Mr  Jeffrey.-^!  do  not  think  it  necessary  to  trouble  your 
Lordsliips  on  the  last  point ;  the  true  question  is,  not  whether 
it  is  allowable  to  refresh  the  memory  of  witnesses,  but  about 
the  identification  of  a  document,  whether  that  is  made  out 
aufficiently  to  go  to  the  Jury.  I  submit  again,  that  it  is  not; 
because  the  best  proof  of  identification,  although  in  existence 
and  accessible,  has  not  been  brought  forward ;  and  that  the 
evidence,  such  as  it  is,  that  remains,  is  evidence  of  a  descrip- 
tion that  has  never  been  sustained  to  prove  the  identity  of  a 
document.  You  may  prove  the  identity  of  a  book  or  a  bit 
of  paper,  by  marks ;  but  do  they  pretend  this  paper  is  identified 
by  any  circumstances  from  others  ?  My  Lord,  is  there  any 
identification  here,  as  if  the  paper  had  been  marked  I  A  book 
may  have  marks  in  the  margin,  and  blots  or  casual  appear- 
ances may  identify  a  shorter  writing;  but  this  is  not  so  iden- 
tified. It  is  endeavoured  to  be  identified  by  the  contents  of  it ; 
and  I  say,  evidence  of  that  is  evidence  of  words  read,  to  be 
pieced  out  by  words  written ;  and,  therefore,  it  ought  not  to 
be  received.  On  the  other  brdnch,  I  am  unwilling  to  detain 
the  Court  by  resuming  an  argument  of  which  they  are  alrea- 
dy in  possession,  and  of  which  they  will  dispose  according  to 
the  suggestions  that  have  been  made. 

lA>rd  Juttice  Clerk.'^Atier  considering,  coolly,  the  argu- 
ment we  have  heard^and  which  the  counsel  for  the  prisoner 
wifl  onderstand,  we  in  no  degree  object  to,  because  this 
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oat  o£fence  to  thcCoart,  we  are  of  opioion^  niA  #a«  deeded 
yesterday^  that  this  paper  km  been  sufficiently  Identified- by 
the  evidence  to  go  to  the  Jury ;  and  it  is  quite  unnecessary 
for  me^  after  the  full  discussion  it  underwent  yesterday,  to  go 
fiirther  than  say,  that  we  are  of  opinion  it  is  sidmissible  to 
go  to  the  Jury. 


John  Gowib^  Officer  of  Excise  in  Falkirk-''^f!PDn^. 
Escamined  by  Mr  JOrummond, 

Q.  Did  you  make  the  plan,  of  which  that  is  an  engmtcd 
copy  ?  {Handing  a  paper  to  the  witness.)^ 

A.  I  did. 

Q.  Is  it  an  accurate  representation  of  the  ground^  iihxA 
it  purports'  to  b^  to  the  best  of  your  knowledge  ? 

A.  I  consider  it  to  be  so. 

{A  Plan  ofihe  scene  of  action  on  Bonngmuir  woe 
delivered  th.] 

Lord  Advocate.-^On  this  pUin  there  are  two  portions' of 
it  that  had  trees  growing  on  them  i 

A.  Yes. 

Q.  And  the  plan  is  correct  in  that  particular  i 

A.YtA. 

Lord  Justice  Clerld — ^As  they  actually  exist  I 

A.  Yes. 

Lord  Advocaie.'^One  of  theae  is  immediately  at  the  end 
of  a  wall  that  is  described  there  ? 

A*  Yes,  on  the  east  side. 

Q.  Is  there  a  gap  or  opening  in  the  wall  threre  ? 

A.  There  is. 

Lord  JueHce  C2rrl:.— Where  is  that  gap } 

A.  There  is  a  reference  In  the  plan :  the  letter  I>  Is 
where  the  gap  is. 

Q.  And  the  dyke  runs  in  the  line  B  D  ? 

A.  B  is  the  gap  in  the  wall. 

VOL.  I.  2  B 


886 

Lord  Jdvocate^^^WhtLt  sort  of  ground  is  that  wood  {dant- 
ed  on :  is  it  swampy  i 

A»  It  is  a  little  swampy  about  the  middle  of  it. 

James  Hardie^  Esq.— -^uTom. 
Examined  hy  Mr  Serjeant  HuUock. 

Q.  You  are  a  Magistrate^  residing  at  Glasgow  i 

4-  Yes. 

Q.  Are  you  a  Magistrate  for  the  town  of  Glasgow,  or 
for  the  county  of  Lanark  i 

A.  For  the  county  of  Lanark,  which  includes  the  town. 

Q.  Glasgow  is  within,  and  part  of  the  county  of  Lanark  \ 

A.  It  is. 

Q.  How  long* have  you  been  an  acting  Magistrate  of 
that  county  ? 

A.  I  think  about  three  years — it  was  in  1816. 

Q.  You  were  examined  as  a  witness  yesterday  ? 

A.  I  was. 

Q.  A  person  of  the  name  of  Hardie  was  tried  yesterday 
—was  he  not  ? 

A.  He  was. 

Q.  Did  you  see  him  here  yesterday  ? 

A.  I  did. 

Q.  Did  you  see  him  at  Glasgow,  in  the  course  of  San- 
day  the  2d  of  April  I 

A.  I  did. 

Q.  At  what  hour  of  that  day  did  you  first  see  him  ? 

A.  A  few  minutes  past  eight,  or  from  that  to  within  the 
half  hour»  I  think. 

Q.  And  where  did  you  see  him  f 

A.  In  Duke  Street. 

Q.  When  you  first  saw  him,  was  he  alone,  or  in  company 
with  any,  and  what  number  of  persons  i 

A.  He  was  in  company  with  about  from  twenty  to  thirty 
people. 

Q.  Were  they  walking  or  standing  i 

A.  They  were  standing. 
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Q.  What  were  thej  doing  ? 

A.  They  were  standing  about  the  watchman's  box,  and 
one  individual  reading  an  a^idress  which  was  j)astedon  it. 

Q.  Was  he  readinrr  it  aloud,  or  tohimself  f 

A.  He  was  reading  it  aloud.  ' 

Q.  Did  you,  upon  getting  up  to  the  party,  stop  Y 

A.  I  did. 

Q.  Did  yon  hear  what  he  read  f 

A.  I  did. 

Q.  Did  yon,  whilst  he  was  reading,  take  any  means  %m 
ascertain  whether  be  was  reading  what  was  so  pasted  up^ 
fdithrully? 

A.  I  did. 

Q.  Did  you  follow  him  whilst  he  was  reading  f 

A.  I  did. 

Q.  Did  he  read  aloud  the  portion  of  the  paper  which  yo« 
heard  him  read,  fait,  fully  and  accurately  ? 

A.  He  did. 

Q.  Did  he  read  it  so  loud^  that  the  persons  who  were 
standing  around  him  at  the  time  could  hear  him  read  it  i 

A.  He  did. 

Q.  Did  youy  after  he  had  finished  reading,  or  in  the 
course  of  his  reading,  do  any  thing,  and  what  P 

A.  I  made  my  way  through  tne  mob,  for  the  purpose  of 
taking  it  from  the  watch-box. 

Q.  By  it^  you  mean  the  paper  ? 

A.  The  paper. 

Q.  Did  you  succeed  in  doing  that  ?  and  if  you  did  not^ 
wbj  did  yoil  not  ? 

A.  I  was  prevented  by  several  individuals  composing 
that  mob. 

Q.  Do  you  mean,  that  several  iodividuals  were  active  in 
preventing  you  ? 

A.  Yes. 

Q.  To  what  number  ? 

A*  I  think,  five  or  six. 

Q.  Did  you  know  any  of  that  number  ? 

A*   I  did  not 

Q.  Have  you  seen  any  one  of  that  number  since  that 
time  ;  and  when  last  i 
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A.  I  have. 

Q.  When  ? 
.  A,  1 9Bm  him  at  die  bar  lait 

Lord  Jtuticc  Clerk. — ^Did  you  know  any  one  except  Har- 
die? 

J,  None  but  bin* 

Mr  Serjeani  HuUock.—Are  yoa  quite  sure  Obat  the  per- 
ion  who  was  tried  yesterday^  and  stood  at  the  bar  during 
the  greater  portion  of  the  day,  was  one  of  the  party  who 
cbslructed  you  from  taking  down  that  address? 

A.  Perfectly  certain. 

Q.  What  did  Hardie  do  i  did  he  do  any  thing  to  you? 

J.  He  got  between  me  and  the  box,  and  hustled  me  off 
the  pavement 

Q.  Did  he  touch  your  person^  or  any  part  of  your 
tfbtbes? 

A.  He  did. 

Q.  Describe  the  manner  in  which  he  so  did. 

A.  He  took  me  by  the  neck,  and  the  others  assisted  bica 
in.  putting  me  qffl 

Q.  Off  what? 

A.  From  the  pavement — putting  me  upon  the  sUneet-wsy. 

Q.  Did  they  put  you  off  from  the  pavement  to  the  street  f 

A.  They  did. 

Q.  Was  that  done  by  violence— -by  fi>roe  f 

A*  It  was  by  force. 

Q.  During  this  proceeding,  did  either  you  say  any  thing 
\o  Hardie,  or  did  he  say  any  thing  to  youF 

A.  I  told  him  that  I  was  a  magistrate^  and  that  it  wss  s 
very  improper  address ;  and  I  insisted  on  having  it  down. 

Q«  Did  you  tell  him  that,  while  he  was  endeavouring  to 
put  vou  ofi^  or  afterwards  f 

A.  It  was  after  he  hustled  me  off. 

Q.  Before  he  hustled  you  oS,  had  any  thing  passed  be- 
tween you  and  him  i 

A.  No. 

Q.  No  words? 

A.  No. 

Q-  Did  you  inform  hinn  on  being  hnstkd  off  the  pave- 
ment, that  you  were  a  magistrate. 
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A.  I  did. 

Q.  Did  you  inform  him  tfatt  the  paper  wm  cue  of  an 
improper  description,  and  that  you  wished  to  take  ilddiTn  ? 

A.  I  did.  I  told  bim  that  it  vas  a  most  improper  pkper 
to  be  there^  and  insiiCed  on  having  it  doam;  and  made  a 
second  attempt  \ 

Q.  What  did  he  say,  upon  your  making  that  obaerValSon? 

A*  I  made  the  attempt 

Q.  Did  you  succeed  any  better  than  yon  did  the  fint 
time? 

A.  Na 

Q,  Why? 

A.  He  seiaed  me  round  the  body  with  his  two  allnsi  and 
turned  me  off  the  pavement  a  second  time;  and  t^  mc^  he 
would  part  with  the  last  drop  of  his  blood,  sooner  than 
permit  me  to  take  down  thai  Addreal. 

Q.  Did  he  use  the  word  address? 

^.  No :  it  was  <*  the  paper,^  I  beliefe. 

Q.  Did  you  give  up  the  attempt  in  conseipieneeof  thalf 

A.  I  did. 

Q.  Did  any  thing  more  pass  in  your  hearing  ? 

A.  There  was  a  gentleman  spoke  to  me  immediately  a& 
terwards. 

Q.  Did  he  speak  to  you  alondf  or  was  it  when  you  quit- 
ted the  crowd } 

A.  It  was  after  I  quitted  the  crowd. 

Q.  He  did  not  ^eak  to  you  in  Hardie*s  hearing  ? 

^.  No :  I  do  not  think  it  was. 

Q.  If  you  had  not  been  pushed  from  the  pavement  in  the 
manner  you  state  to  us,  weuki  yon  have  taken  that  paper 
down  from  the  watch-box  ? 

A.  Most  unqdestumably, 

Q.  Was  the  reason  for  desisting  in  the  attempt,  the 
force  that  bad  been  applied  to  you  by  Hardie  and  the 
other  persons  i 

A*  It  was. 

Q.  In  what  way  did  the  paper  appear  io  be  fasten^ 
against  the  wall? — by  nails  • 

A.  It  was  by  paste. 
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Q.  As  they  paste  up  play-bilU  or  hand-bills  ) 
.  .  Jl.  The  same  as  faand^Ulls. 

Q.  You  say  h  was  against  a  watch-box  ? 
•    A.^  it  was  pasted  against  the  watch-box* 
J    Q.  Did  that  watch-box  exhibit  the  appearaflce  of  iny 
former  papers  being  pasted  there  i 

A.  It  did. 

Q.  A  sort  of  place  for  sticking  bills,  ibr  giving  informa- 
tion to  .the  people  P 

A.  It  was. 

Q.  It  appeared  to  have  been  so  employed  before? 

A   It  did. 

Q.  Now,  you  say  that  pairt  of  that  paper  was  read  by  s 
man  who  formed  an  individual  of  that  crowd  ? 

^a  •   X  es. 

Q.  And  that  portion  of  it  was  failhfally  read  ? 

A.  Yes. 

Q.  Have  you,  since  that,  or  did  you  soon  after  tbat^  see 
•any  other  pUper  of  a  similar  ddscriptioti  ? 

A*  About  two  minutes  after  I  parted  with  tlie  crowd,  I 
saw  another  paper  pasted  on  a  wall. 

Q.  Did  you  read  that  paper  which  you  so  fell  in  with 
upon  the  wall  ? 
^     A'  1  did  not  read  it  upon  the  wall. 

Q.  Was  that  pasted  up  in  the  same  manner  aa  the  other 
appeared  to  be  pasted  upon  the  watch-box  ? 

A.  It  was.  • 

Q.  Did  you  take  that  paper  down  from  the  wall  i 

A.  I  did. 

Q..  Did  you  afterwards  read  it  i 

A.  I  did. 

Q.  Did  you,  upon  reading  it,  afterwards  find  that  it  coo- 
tained  the  same  paragraph  or  clause  that  the  former  cod- 
Uined  ? 

A.  It  did. 

Q.  Do  you  remember  observing  the  heading  of  the  ad- 
dress pasted  against  the  watch-box  ? 

A.  I  did, 

U 
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Q.  State  what  it  was. 

jt.  I  cannot  at  this  moment  state. 

Q.  You  do  not  know  bow  it  began  ? 

J.  No. 

Q.  Do  you  remember  the  date  of  it  ? 

A.  The  Ist  of  ApriL 

Q.  Any  place  ? 

A.  At  the  bottom,  I  think.  I  have  not  read  it  since  that 
time. 

Q.  It  has  been  out  of  your  cu^tody^  perhaps  ? 

A.  tJo,  It  has  not ;  but  I  laid  it  by,  with  other  papers. 

Q.  Have  you  that  paper  that  you  took  from  the  wall  ? 

A.  I  produced  it  yesterday  in  court. 

Q.  Is  the  paper  you  produced  yesterday  in  court,  the 
same  paper  that  you  took  from  the  wall  ? 

A.  It  was. 

Q.  Is  that  the  paper  which  you  had  yesterday  ?— (JJami- 
ing  a  'paper  to  the  witness.) 

A.  It  is. 

Q.  Does  that  paper  contain,  now,  the  paragraph,  or  the 
part  that  you  heard  read  on  the  Sunday  morning  ? 

A.  It  does. 

Q.  Just  state  what  words  it  begins  at,  and  where  it  ends; 
and  it  shall  be  read. 

A.  It  commences  with  <<  Soldiers  P' 

Q.  And  terminates  at  what? 

J.  With  «  Too,  too  long  in  thraldom."* 

Q.  Now,  at  the  time  you  went  up  and  found  these  men 
standing,  and  a  man  reading ;  was  he  in  the  act  of  reading 
when  you  went  to  the  place  i 

J.  Yes. 

Q.  Did  he  appear  to  have  been  reading,  as  a  man  who 
was  continuing  to  read  something  which  he  had  begun  to 
read  before  that  time  ? 

J,  He  was. 

Q.  You  did  not  hear  him  begin  to  read  for  the  first  time? 

J.  No. 

Q.  How  long  could  you  ascertain  that  be  was  reading 
before  you  got  to  the  place  ? 
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J.  I  cannot  ascertain  that;  but  I J>egi4  tbe  found  of^ 
voice  before  I  knew  what  it  wfi. 

Q.  You  heard  the  w^  ot  hk  voice  before  yoa  got  to 
the  spot? 

J.  I  did. 

Q,  He  was  in  the  act  of  reading  when  you  got  up  i 

A.  He  was. 

41.  Ani  just  vhea  you  got  to  ^e  spot^  yoa  he^urd  bim 
begin  that  paragraph  ? 

J.  Yes. 

Mr  J^rey.-^Uj  Lord,  I  must  object  to  that  being  resA 

Mr  Seijeani  IfuUock.—l  am  npt  gping  to  read  it  yeL-r 
Yon  reside  at  Glasgow  i 

^Ido. 

Q.  Had  yon  seen  any  address  of  the  description  of  tbst 
which  the  man  was  reading,  before  the  time  that  you  first 
wmtvp  to  that  party? 

A.  No, 

Q.  Were  you  in  the  habit  of  passing  along  the  streets  of 
Oia^Wf  Dak«  Street  wd  other  straet^  the  day  before  that, 
and  in  formfsr  days? 

A.  Always  when  I  was  at  home. 
.  j(2.  Did  yo0r  «vpaatiops  lead  yi^  past  that  watch-boXf 
the  day  before,  or  the  week  before  ? 

4*  IJveryday. 

Q.  Can  you  say  whether  there  iras  an  address  of  tliat 
sort  pasted  on  the  wMcb-bflx,  o«i  the  Suturday*  the  day 
before} 

J.  I  coqU  not  take  ppon  me  to  say  tha^ 

Q.  Did  you  see  any  ? 

A.  No. 

(Q.  Do  you  remember  whether,  on  the  Monday,  the  day 
gfter  this  Addrw  was  past^  up,  there  was  any  difference 
in  the  streeU  of  Ghisgow ;  whether  tberp  w^re  any  tuiniilts  ? 

A.  Very  great 

ft.  Very  great  crowd*  2 

A.  Great  collections  of  idle  people, 

0*  Did theae peqp}^ if>p?ar ^ bei 

A.  ThQT  appeared  to  be  wor 
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^.'  Wtre  f0n  at  boM  on  tiitt  Ttieiday  ? 

A.  I  was ;  but  chiefly  in  the  Barracks* 

6.  Whal  tine  did  you  go  to  the  Barracks  on  Tuesday  ? 

J.  In  the  morntngy  I  tliinki  about  ten  o'clock. 

Q.  Bebre  yon  went  to  the  Barracks  in  the  evening,  and 
on  the  Wednesday,  did  tlie  same  crowds  continue? 

A.  It  was  fully  worse  on  the  Wednesday. 

Q.  Give  ua  th^  state  which  they  exhibited  on  the  Wed- 
nesday? 

A*  Jt  was  just  a  mob  from  one  end  of  the  town  to  the 
other,  and  people  dbutting  their  shops,  and  in  a  state  of  ter« 
ror. 

Q.  What  do  you  mean  by  people  shutting  their  shops  ? 
Was  that  in  the  eyeoing  after  the  baainess  was  over ;  or  in 
what  time  of  the  day  ? 

j|.  No;  it  was  between  three  and  four  o^clodc  in  the  after* 
noon. 

Q.  Was  that  generally  the  ca^e  with  the  shopkeepers  P 

j|.  G^ierally, 

Q^  In  the  public  streets? 

A.  In  the  public  streets,  and  in  the  private  streets  also. 

Q.  That  is,  in  those  whidi  were  less  frequented? 

A.  Yes. 

<2.  Isthatauaiialpn)GeGiduigatGUiqgow,e)ccepton  Sun^ 
days? 

A.  Not  at  all. 

Q.  To  what  cause  do  you  ascribe  that  measure  t 

A.  In  consequence  of  a  feehog  firoia  the  crowd. 

Q.  Did  these  people  march  in  crowds,  or  in  r^ular  order, 
or  in  any  particular  manner  ? 

A*  They  were  generally  in  crowds ;  but  I  saw  several  par- 
ties matching  in  military  order* 

Q,  Describe  what  <»der  that  was,  which  you  call  military 
order? 

A.  They  were  in  rank  and  fila,  I  think;  four  men  abreast 
generally. 

Q.  Bid  they  keep  the  atep? 
Tea. 
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Q.  Did  you  see  any  of  them  formed,  or  did  they  fonn 
qxNDtaneously  ? 

A,  No ;  I  merely  saw  them  marching  along  the  stieet  if- 
ter  they  had  formed.     They  were  on  their  march. 

Q.  Whether  they  were  formed  by  accident  or  by  design 
jou  cannot  tell  of  your  own  knowledge? 

A.  I  cannot.  . 

Lord  Jnsiice'CUrk.  They  marched  as  if  drilled  ? 

A.  They  did. 

Mr  Sergeant  HvUodc.  Did  they  preserve  thor  step  fike 
legular  soldiers— like  the  ordinary  military  ? 

A  They  did. 

Q.  To*  what  place  did  they  march  ? 

A,  They  seemed  to  be  going  towards  Bridgetown. 

Q.  What  is  that? 

X  One  of  the  suburbs  of  Glasgow,  to  the  eastward  of  it 

Q.  Is  that  a  populous  suburb  ? 

A,  It  is. 

Q.  Is  the  population  of  that  suburb  of  the  same  descrip- 
tion as  those  you  have  described  as  being  in  the  streets? 

A,  It  is. 

Q.  Did  these  streams  of  people  all  flow  towards  Bridge- 
town ?  did  the  current  set  that  way  ? 

A.  Chiefly ;  bnt  then  there  was  a  current  going  in  every 
direction  at  that  time. 

Q.  Did  the  men  who  were  marclung  in  regular  step  set 
one  way  ? 

A*  They  did  set  one  way,  towards  Bridgetown. 

Lard  Ju^tke-ClerJc.  Was  there  any  thingpeculiar  at  Bridge- 
town at  that  time,  have  you  any  reason  to  know? 

A.  After  what  happened  on  Sunday  morning,  I  went 
through  Bridgetown,  where  I  had  been  very  much  engaged 
for  some  time  before,  to  see  the  number  of  addresses  there 
might  be  there ;  and  I  saw  plenty  of  them. 

Mr  Sergeant  HuUock.  When  was  that  ? 

A.  On  Sunday  afternoon. 

Q.  After  you  had  heard  the  readtngi  and  after  you  bad 
detached  this  from  the  well. 

A.  Yes. 
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.   Q.  Wh«t  do  you  eall  flkoij  of  such  addreaaes  «8  these? 

A.  When  passing  through  Bridgetown,  I  did  not  see  less 
tlian  a  hundred  of  them. 

Q.  Pasted  against  the  walls? 

A.  Pasted  against  the  walls. 

<2.  When  you  yourself  went  to  Bridgetown  for  the  pur- 
pose you  have  just  told  us,  in  what  state  did  you  find  the 
place  as  to  its  population  ? 

A.  There  were  not  niany  people  in  the  place ;  it  was  not 
crowded  like  the  streets  of  Glasgow. . 

Q.  Did  it  occur  to  you,  or  did  you  go  to  Bridgetown  on 
the  fdlowing  day  when  these  masses  of  people  were  going 
in  that  direction  ? 

A.  No,  I  did  not. 

Q.  Then  you  cannot  tell  us  the  slate  of  Bridgetown  on 
Monday,  Tuesday,  or  Wednesday,  can  you  ? 

A.  No,  I  cannot. 

Q.  As  to  the  appearances,  which  ypu  have  been  speaking 
of,  which  the  streets  exhibited  on  the  Monday,  part  of  the 
Tuesday,  till  you  went  to  the  barracks,  and  on  the  Wednes- 
day, ilid  any  of  these  appearances  exist  on  the  Saturday^  the 
day  before  the  morning  when  you  saw  that  Address  ? 

A.  None  of  them. 

Q.  You  are  an  acting  magistrate  ? 
.  A.  I  am. 

Q.  Did  you,  in  that  character,  think  it  your  duty  to  adopt 
any  measure  on  the  Monday,  for  the  public  peace  and  tran- 
quillity ? 

A.  I  did  on  the  Sunday. 

Mr  Sergeant  HuUock. — ^I  do  not  know  whether  I  am  at 
liberty,  having  asked  Mr  Hardie,  a  magistrate,  whether  he 
did  not  deem  it  necessary  to  take  certain  precautions  for  se- 
curing the  public  peace,  to  pursue  that,  and  ask,  what  those 
steps  were. 

Lord  Justice^CkrJe.'^I  see  no  objection  to  that. 

Mr  Sergeant  HuUocJc.*^!  do  not  wish  to  do  it  if  there  is 
the  slightest  doubt, 

Mr  Jeffrey. ^'I  am  not  aware  how  a  great  part  of  thb  evi- 
dence bears  upon  the  case.    If  we  have  lost  sight  of  Mr 
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BkM  $aaA  Mr  Haidie,  I  do  not  knor  wfaafe  it  b  to  gow 
I  do  BOt  know  how  it  is  to  fipply  to  this  case  st  alL 

Mr  Sergeant  HtdlocJc. — I  think,  m j  Lord,  as  in  (he  caM 
of  Brandreth,  that  this  inquirj  may  be  punned,  became  I 
shewed  the  consequences  of  this  Addfeas  were  serious,  im- 
mediate, and  alarming;  and  then,  without  being  obliged  to 
aatisfy  every  body  why  it  is  evidence,  I  conceive  I  have  a 
right  to  shew  what  means  were  deemed  necessary  by  the  ma- 
gistrates of  the  county  to  preserve  the  peace. 

Lord  Chief  Baron  Shepherd^^TihBX  only  goes  to  theb 
judgment. 

Mr  Sergeant  Htdhek.^'^The  matter  is  not  of  importances 
and,  if  there  is  the  slightest  doubt,  I  will  not  press  it. 

Lord  Justice-Clerk. — I  understand,  that  Mr  Seigeant 
Hullock  wishes  to  ask  questions  of  Mr  Hardie,  with  regard 
to  those  measures  winch  the  witness  tfaooght  necessary,  in 
consequence  of  what  he  saw  in  Glasgow  after  that  pufalica- 
^n  on  the  watch-lN». 

Mr  Jefi'eff.'^yfith  great  submission,  I  conceive  it  to  bt 
quite  incompetent,  my  Lord.  In  so  far  as  the  evidedoe  has 
been  directed  to  facts,  shewing  the  efEkt  produced  by  this 
publication,  faintly  and  imperceptibly  as  it  is  ccmnected  with 
this  case,  I  have  not  objected ;  but  if  wo  are  now  to  go  into 
an  inquiry  of  what  it  suggested  to  the  mnda  of  certain  in*- 
dividuals, — ^into  the  question,  how  it  operated  on  Mr  Har« 
<die^s  judgment,  and  what  effects  it  produced  on  the  town 
itmncU, — ^we  may  be  entertained  with  a  history  of  i£  the 
people  put  into  Bridewell,  and  their  several  examinatioos. 
As  soon  as  we  get  to  the  fact  of  what  was  the  slate  of  the 
town,  what  the  general  symptoms  apparency  produced  by 
this  poiscm,  I  say  we  have  got  as  far  as  we  can  go;  bnt,  if 
we  go  into  the  remedies  advised  by  one  doctor  or  anotbcrt 
or  the  ^eots  of  those  remedies,.  I  submit  to  your  Idxdakip, 
that  we  are  launching  out  into  a  length  which  ia  nnneoessa- 
ry  here.  They  are  to  establish  the  e£Eect8  of  this  prodama^ 
tion,  and  they  are  to  explain  dieee  by  the  appearances  that 
ensued.  But  what  Mr  Hardie  thought  prqier  to  do  is  ano- 
ther qaestion.  He  may  bring  ferwaid  all  the  BU^;istrates, 
each  with  Ins  own  sostmrn,  to  .cmre  th#  vrnMy  ;  mid  ten 


it  will  1^  to  bf  e(mad«K«d,  wbetlicr  ihe  xfi$  wdkntri^  «Mk 
iMtrm  had  not  the  imwt  hnd  iU  it  But  I  sahmit,  Ikaft  thiM 
to  travel  into  the  outw<Mrks  and  extiiiinc  flouriihes  and  fur* 
bolows  of  «  case  of  this  kind^  is  foreign  to  the  duty  of  the 
Court,  and  that  the  gentlemaa  hating  ahready  proired  the 
effects  actually  produced^  it  is  in  vain  to  inquive  what  any 
person  thought  on  the  subject. 

Mr  Sergeant  SuSoeJc-^My  Lord,  as  I  have  heard  no  ob* 
jection  but  flouridies  and  furbelows,  and  something  veiy  aau. 
aing  about  maladies  and  nostrums,  if  I  understand  the  ob* 
aervations  of  the  learned  gentleman,  I  shall  say  nothing  in 
reply  to  them. 

Lord  Chiff  Baron  ShepAerd,^Ai  is  evidence,  and  it  was 
done  in  the  Derby  cases.  The  disturbed  state  of  Notdng-^ 
ham  was  proved,  and  what  the  magbtrates  did. 

Lord  Gj22^.— What  is  the  precise  quesdon  you  propose  ? 

3ir  Sergeant  HuOock.'^I  asked,  did  you  deem  it  expe- 
dient to  take  any  measures  for  preserving  the  tranquillity  of 
Glasgow,  in  consequence  of  what  you  saw  ? 

J.  I  did 

Q.  What  were  those  measures  ? 

Lord  Juetice^Clerk. — The  counsel  for  both  sides  wiU  ob. 
serve,  there  is  a  great  difference  in  the  manner  of  putting  the 
question.  To  go  into  the  detail  would  be  out  of  the  ques. 
tion,  and  that  is  not  intended  to  be  prosecuted;  but  a  gene- 
ral question,— Did  you,  in  consequence  of  the  necessity  for 
preserving  the  public  peace,  take  any  measures,  and  what 
were  those  measures?— does  not  appear  to  m&  to  be  objec- 
tionable. The  detiul  I  should  not  wish  to  be  gone  into,  be.  - 
cause  it  would  be  wasting  time. 

Mr  Sergeant  JSu/Zodk.— With  respect  to  wasting  time^ 
my  Lord«  I  might  submit  that  that  is  no  objection  at  all; 
bat  I  should  be  sorry  to  press  any  thing  which  js  at  all 
doubtful  on  sound  principle ;  I  therefore  leave  it  there.  I 
should  be  sorry  to  put  a  question  that  is  doubtful  in  the 
niiid  of  the  Court 

Lord  Chiff  Baron  Shepherd^-^Fvit  your  question. 

Mr  Sergeant  HvUodc.—l  will  put  it,  if  your  Lordship 
will  permit  me. 

Lord  Chitf  Baron  Shepherd. — I  see  no  objection.    A 
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magistrate  proves  tbe  6tate  of  the  town,  and  then  it  ia  com- 
petcnt  to  prove  what  he  did  in  conseqn^ioe.  The  same 
thing  was  proved  also  in  Watson's  trial :  that  on^  of  the  ma« 
gistrates  desired  the  attendance  of  the  military,  and  so  on. 

Mr  Sergeant  HuUock. — Answer  the  question. 

jf.  A  meeting,  both  of  the  town  and  county  magistrates, 
was  called :  immediately  the  general  police  of  the  town  was 
reinforced,  and  also  the  county  patrole. 

Q.  Did  the  measure  stop  there,  or  did  you  take  any 
other  steps  ? 

A.  Fresh  bodies  of  military  were  drawn  into  the  town: 
a  proclamation  was  ordered  to  be  printed  and  posted  up 
through  the  whole  streets  of  the  city,  on  Sunday. 

Q.  Were  those  step?,  to  which  you  have  now  adverted, 
taken  in  conseq^uence  of  the  appearance  which  the  town 
exhibited  on  the  Monday  and  the  following  days  i 

A.  They  were. 

Cross-examined  by  Mr  Jeffrey. 

Q.  You  have  said  that  you  heard  a  particular  part  of  a 
hand-bill,  or  placard,  read  ? 

A.  I  did. 

Q.  And  upon  looking  at  the  paper  that  was  handed  to 
you  now,  you  have  said  that  you  observed  the  same  passage 
in  that  paper  \ 

A.  I  did. 

Q.  Can  you  repeat  that  passage  now  from  your  me- 
mory ? 

A.  No. 

Q.  Could  you  have  repeated  that  passage  from  your 
memory  at  the  time  yon  first  read  it  in  the  second  hand- 
bill that  you  saw  after  you  were  removed  from  the  place 
where  they  were  reading  the  first  P 

A.  I  could  not. 

Q.  Then  I  ask  you  upon  what  grounds  you  are  perfect- 
ly certain  that  the  passage  in  the  second  hand-bill,  or  that 
which  you  saw  now,  arc  the  same  that  you  originally  read  ? 

A.  The  contents  of  the  passage,  I  could  not  have  re 
peated  it. 
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Reexamined  hy  Mr  Sergeant  H^dlodt, 

Q«  You  cannot  repeat  the  words  of  it  ? 

A.  leaonot* 

Q.  But  when  yon  saw  the  words  in  the  other  poper^  jom. 
were  quite  sure  they  were  the  same  words  as  were  ia  tbm 
other  f 

ji.  I  was  perfectly  certain. 

Q*  You  have  not  the  least  donbt  of  that? 

Q.  Not  the  least  doubt. 


John  Stirlikg — sworn. 
Examined  by  Mr  Drummond. 

Q.  Do  yon  know  Mr  Hardie^  the  Justice  of  die  Pe 
for  Lanarkshire f 

J.  Yes. 

Q.  The  gentleman  who  has  been  here  to-day  1 

A.  Yes. 

Q.  Do  you  remember  seeing  Mr  Hardie  in  Duke  Strecflt 
upon  the  morning  of  Sunday^  the  2d  of  April  last  ?    . 

A.  Yes. 

Q.  Was  he  near  a  watch-box  ? 

A.  Yes :  he  was  standing  before  one. 

Q.  Were  there  a  number  of  people  before  the  watch- 
box? 

A.  Probably  from  twenty  to  thirty  individuals. 

Q.  Did  you  observe  any  paper  put  upon  the  watch- 
box? 

ji.  Yes :  it  was  a  paper  addressed  to  the  inhabitants  of 
Great  Britain  and  Ireland)  which  a  man  was  reading. 

Q.  What  was  it? 

ji*  An  Address  to  the  inhabitants  of  Great  Britain  and 
Ireland,  signed  by  order  of  the  committee  for  the  organiaft* 
lion  of  a  provisional  government. 
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Q.  Did  Mr  Hardie  go  forwards  to  the  place  where  this 
paper  was  Stuck  npi 

A.  Yes :  he  went  towards  it,  and  endeavoured  to  take  it 
down ;  and  afterwordsi  finding  it  on  so  havdi  be  was  oU^ed 
to  take  the  point  of  his  umbrella  to  scrape  it  dowik 

Q*  Did  joa  see  Mr  Hardie  iieet  with  any  obstmedoii 
or  intermptioo  ? 

A,  Yes :  a  young  man  started  forward  and  catched  b'm 
by  the  breast,  or  pushed  him  on  the  breasti  demanding  hit 
reasons  for  taking  it  down,  and  what  authority  he  had. 

Q.  What  did  Mr  Hardie  say  or  do  then  i 

A.  He  replied,  that  the  paper  contained  seditious  mst* 
ter,  and  that  he  was  a  magistrate. 

Q.  Did  he  say  the  poper  should  be  tdken  down  ? 

A.  Yes :  he  said  that  it  ought  to  be  taken  down. 

Q.  Was  there  any  answer  mode  to  that  ? 

A.  The  lad  dared  him  to  do  so. 

Q.  The  same  person  yons  poke  of  before  f 

A.  Yes ;  he  dared  him  to  do  so,  and  threatened  rioleBoe 
to  him. 

Q.  Do  yoo  remember  what  the  kd  said  ? 

A,  He  used  such  words  as  *<  I  defy  you  to  take  it  down," 
or,  ^  I  will  not  allow  you  to  take  it  down.* 

Q.  Is  that  m^n,  of  whom  yon  are  now  speaking  tke  msn 
whom  you  saw  at  this  Bar  yesterday? 

Jl»  Yes*  ^ 

Q.  The  man  who  was  tried  yesterday  ? 

A.  Yea:  Andrew  Hardie* 

Q.  Had  yon  occasion  to  see  that  man  afterwards,  aboot 
that  period  f 

A.  Yee:  I  sow  faimr  I  think,  oa  the  Sunday  afternoon ; 
I  saw  him  frequently  on  Monday,  and  likewise  on  the 
Tuesday  moraiag  I  teeollect  him. 

Q.  Wheve  did  yon  oeahim? 

A.  At  the  east  end  of  Rotten  Street,  Ohsgow^  the  bead 
of  Hovannah  Street  both  comers  of  Dnke  Street,  and  in 
a  ckiee  near  Doke  Street. 

Q.  Was  he  by  himselff  or  with  any  body  i 
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A.  He  was  attendfid^ffO^niOyt  by  wl  or  di^t  individaak 

Q.  Did  they  appear  to  be  idle  ? 

A.  Tbey  appeared  to  be  doiog  notbing^  nc^t  talking. 

Q.  At  tbU  time  that  you  were  at  the  watch-box,  was 
there  a  person  of  the  name  of  Anderson  tfaeie^  an  Ettlse 
officer? 

A.  Yes. 

Q.  Do  you  remember  Hardit  aeytng  anydiing  to  hidiP 

A.  He  told  him  he  knew  his  prbiciplcs  well,  and  thai  he 
wonkl  mark  him* 

Q.  Did  he  say  that  to  any  other  person  likewise? 

A.  He  said  the  same  thing  to  me. 

Q.  Was  it  said  at  the  same  time  to  both  of  yon  ? 

A.  Mr  Hardie  went  away,  and  I  went  after  him  and  re- 
turned ;  and  after  returning,  he  used  the  same  expresabms 
to  me. 

Q.  He  said  he  knew  your  principles^  and  wonld  nudrk 
you? 

A.  Would  mark  us  afterwards ;  and  that  we  were  the 
cause  of  bringing  Mr  Hardie  there  for  the  purpose  of  pnB«^ 
ing  down  the  paper. 

Cross-examined  by  Mr  Jeffrey. 

Q.  You  said  you  saw  Hardie  idle  upon  the  streets  upon 
the  Monday  and  the  Tuesday  after  ? 

J.  I  think  I  saw  him  on  the  Monday  s  yes,  I  saw  him 
frequently  on  the  Monday  following* 

Q.  Do  you  happen  to  know  whether  he  had  any  employ* 
ment  at  that  time,  or  durilig  the  week  belbre  t 

A.  I  know  nothing  of  him. 

Q.  Do  you  know  that  for  that,  and  many  weeks  beforet 
many  people  had  no  employment  in  Glasgow? 

J.  I  have  no  doubt  that  that  is  still  the  case  in  Olas- 
gow. 
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Abchibaid  Buchavav — motn. 

Exaniinedby'Mr  Sergeaint  HuOak^ 

Q.  Tou  are  a  change-keeper  at  some  bridge ;  what  bridge 
is  that  ? 

A.  Caatlecary  Bridge. 

Q»  Howfar  is  that  from  Glasgow?' 
'  j|.  About  fourteen  miles  and  a  half. 

Q.  Fourteen  miles  and  a  half  on  the  direct  road  rrom 
thence  to  Glasgow  i 

A.  Yes. 

Q.  Is  your  house  upon  the  direct  road  ? 

A.  Yes. 

Q.  Do  you  remember  the  5th  of  April  last  i 

A.  Yes. 

Q.  You  remember  that  morning  ? 

A.  Yes. 

Q.  Had  you  any  company  soon  that  morning  at  yonr 
house  f 

A.  Yes :  about  half  past  six  o'clock. 

Q.  A  party  of  men? 

A.  Yes. 

Q.  How  many  in  number  ? 
I  A*  According  to  what  they  got,  about  four  and  twenty. 

Q.  What  sort  of  men  were  they  ?  had  they  any  sticks  or 
poles,  or  miy  thing  of  that  sort  with  them  i 

A.  Yes:  they  had  sticks  with  them — poles— just  over 
their  shoulders. 

Q.  They  had  perhaps  iron  at  the  end  of  these? 

A.  Yes. 
.  Q.  Thdy  had  poles  over  their  shouUersi  with  irons  at 
the  end  of  these  poles  ? 
.  A.  Yes. 

Q«  Did  you  ever  see  a  pike  ? 

A.  No. 

Q.  Then  you  are  not  certain  that  you  saw  a  pike  that 
day? 

A.  No :  there  was  iron  at  the  end  of  them. 

Q.  Was  it  like  this  sort  of  thing?    {Producing  a  pike.) 
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J.  Yes. 

Q.  Bo  you  think  that  is  6ne  of  them  i 

A.  It  is  like  one  of  them. 

Q.  The  thuigs  they  had  were  like  that  ? 

A.  Yes. 

Q.  This  is  what  you  dlescribe  as  a  pole,  with  a  piece  of 
iron  at  the  end  of  it? 

^.Yes. 

Q.  Had  they  all  that  sort  of  stick  ? 

A.  Some  of  them  had  not  that. 

Q.  What  had  those  some— had  they  guns  ? 

A.  They  had  guns. 

Q.  Any  pistols? 

A.  Yes :  some  of  them  had. 

Q.  You  have  seen  a  sword  \ 

A.  Yes. 

Q.  Had  they  any  swords  P 

A.  One,  I  think,  had  a  sword. 

Q.  Did  they  get  any  refreshment  at  your  house  ? 

A^  Yes:  they  had  a  dozen  of  porter,  and  a  dozen  of  two- 
penny loaves. 

Q.  Were  the  loaves  divided  into  two  ? 

A.  Yes :  the  loaves  were  divided  into  two. 

Q.  And  the  porter  perh^M  also  in  the  same  manner  ? 

A*  xes« 

Q.  Had  each  man  half  a  bottle  of  porter  and  half  a  two- 
penny loaf? 

A.  Yes. 

Q.  Did  they  sit  in  your  house,  or  stand  at  the  door 
while  they  took  this  ? 

A*  Some  in  the  house,  and  some  at  the  door. 

Q.  They  were  not  soldiers  were  they  ?  or  how  were  they 
dressed? 

A.  No :  they  were  dressed  like  trades-people. 

Q.  You  would  expect  to  be  paid  after  it  was  over  ? 

A.  Yes:  I  got  7s.  6d. 

Q.  In  what  way  did  they  offer  to  pay  you  at  the  first  ? 

A.  They  came  and  axed  the  bill,  and  I  gave  it  off  my 
tongue ;  I  stated  it  was  8s.  and  he  axed  if  7s.  6d.  would  do, 
and  I  said  yes. 
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Q.  Yoa  first  charged  88.  i 

A.  Yesy  the  reckoning  came  to  8a» 

Q.  WhatconversationtookplaoeaboiaabiUatazmQnths, 
or  something  of  that  aort? 

A.  They  did  not  offer  a  bill. 

d  What  was  said  about  A  UUf 

A.  I  cannot  recollect  nothing  about  a  bilL  They  did  not 
offerabilL 

Q.  I  asked  you,  what  was  said  about  a  Inll  at  nx  months? 

A.  The  man  that  paid  me  axed  if  I  would  change  a  note. 

Q.  What  did  you  say  to  that? 

A.  I  said,  Yes,  surely,  if  the  mistress  has  as  much  chaoge. 

Q.  What  was  done  in  consequence  of  that? 

A.  *<  Perhaps  you  will  not  be  very  fond  of  it,  for  it  is 
payable  mx  months  aAer  date.^ 

Q.  He  tendered  you  a  bill  ? 

A.  No,  he  did  not  speak  about  a  Uil;  it  was  a  note. 

Q.  Did  you  see  the  note  ? 

A.  NO|  be  never  offered  the  note. 

Q.  What  did  you  say  to  that?  perhaps,  you  objected  to 
that? 

A.  I  said,  the  present  time  was  my  time  for  my  merditot 

Q.  Did  you«  in  consequence  of  that,  drop  your  demand 
from  8s,  to  78. 6d? 

A.  Yes,  he  paid  me  7s.  6d. 

Q,  You  demanded  8s.-«-how  was  the  sixpence  taken  off? 

A.  I  do  not  know  that 

Q*  If  you  charge  8s.,  do  you  always  take  7s.  6d.  in  pay- 
ment? 

A.  No,  I  do  not  do  that 

Q.  Did  you  give  any  receipt  for  it  now? 

A.  Yes, 

Q.  What  sort  of  receipt  did  you  give  ? 

A.  A  receipt  in  the  same  way  which  he  dictated  to  me  to 
make  it  out 

Q.  Did  you  write  what  he  dictated? 

A.  Yes. 

Q.  Did  you,  after  having  so  written,  give  the  paper  to  the 
man? 

A.  Yes,  to  the  same  man  that  paid  me. 
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Q.  Was  he  a  tall  man,  or  a  short  man? 

J.  He  was  a  Utile  man. 

Q.  Yon  have  seen  him  sioce,  haM  not  you  f 

A.  Yes. 

Q.  Did  yon  see  him  ymHaiaj  ? 

A.  Yes. 

Q.  LocJl  if  you  see  him  to-day? 

A.  Yes. 

Q.  That  is  the  little  man  staddii^  there? 

J.  Yes. 

Q.  HisnameisBaird? 

J.  Yes. 

Q.  Was  that  the  man  with  whom  a  ccmvnraarton  took  place 
about  the  bill  at  nx  month%  and  about  the  raokoning? 

A.  Yes. 

Q.  Tell  me  if  that  is  the  rcoeipt  you  wrote  at  his  dkta- 
tion.      {Handing  u  paper  ia  the  tritnOB*) 

J.  Yes. 

Q  Did  you  attempt  to  write  ft  veDaptfinryonisslf? 

J.  YesL 

Q.  And  that  did  not  suit? 

^.  Na 

Q.  Bead  that,  win  you  P 

^.  Oh,  yes.  <<  The  party  called,  and  paid  for  porter  aad 
bread,  by  cash,  Ts.  6d.^ 

Q.  That  is  your  name  to  it? 

J.  Yes. 

Q.  And  you  gave  that  teosipt  to  the  prisumar  at  the  bar  ? 

A.  The  same  man  that  paid  me. 

Q.  You  say,  some  men  had  these  sticks  with  inms  a  Ae 
end  of  them,  add  some  guns,  and  some  swefds^^^what  had 
MrBaird? 

A.  He  had  a  gun. 

Q.  Did  he  come  in  first? 

A.  I  oould  not  be  partkular  in  that 

Q.  Who  ordered  the  refreshment  ?— the  poittr  add  the 
bread? 

A.  It  was  him. 

Q.  And  he  paid  for  it,  you  say  ? 
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A.  Yes. 

Q«  Did  any  other  peraon  interfiefe  about  either  mrderiog 
or  paying  for  theee  artides? 

J.  Not  that  I  saw. 

Q.  You  were  the  only  person  with  whom  they,  dealt,  were 
you  not? 

A.  Yes. 

Q.  After  they  had  got  thb  refreshment,  and  paid  the  mo- 
ney, what  became  of  them  ? 

J.  They  went  out  at  the  end  of  the  room. 

Q.  Did  they  stay  there? 

J.  No. 

Q.  What  became  €i  them  ? 

J.  I  cannot  say  what  road  they  took,  but  they  did  not 
cross  the  bridge  the  same  road  they  came. 
.  C2.  Did  they  go  under  the  bridge? 

A.  No,  they  could  not  go  under  the  bridge? 

a  What  bridge  is  it? 

A.  Over  the  Great  Canal. 

Q.  You  had  not  the  curiosity  to  go  out  to  observe  what 
way  they  took  ? 

A.  No. 

Q.  Yousay,  that  you  set  about  writing  a  recdpt  for  these 
'things? 

A,  Yes,  before  that  was  wrote. 

Q.  Did  you  begin  to  write  it  out  yoursdf  ? 

A.  Yes. 
.  I  Q.,  Did  you  write  any  words? 

A.  Yes,  a  word  or  two.     I  said  *^  received  from''  in  the 
beginning  of  the  recdipt. 

'  Q.  Then,  peKha|)s,  you  asked  his  name  ? 

A.  Yes. 

Q.  Then  what  did  he  state  ? 

A.  He  said,  that  would  not  do. 

Lord  JusHce^Clerk.^Thai  was  Baird  said  that  ?     ' 
t  •  I  uci.  x  es« 

Mr  Sergeant  HuUocJc-^Vpon  which  he  prescribed  ibe 
terms  of  the  receipt,  and  you  wrote  acoordiogly  ? 

A.  Yes. 


Q.  WbatdidhedoYi^lthereceiplwhebllegotit? 

Q.  You  were  examined  yesterday  9     .  i  t 

-^.  Yes. 

Q.  Did  you  state  that  you  recqgniaed  Hardie  jfesferday  ? 

J.  Noy  I  could  notq^y,  '      ) 


Ea^amined  by  Mr  Drummond, 

Q.  Do  you  live  in  Ljong  Croft  ? 

J.  Yea  :  t'    : 

Q.  In  the  parish  of  Denny  i^  .       i  , . 

^.  Yes. 

Q.  I9  that  near  the  public  road  from  Glasgow  ?        \ 

^.  Yes.  .-:  /   .\f 

Q.  How  near  that  road  ?  '    ' 

jf.  About  a  gun  shot. 

Q.  Do  you  recollect,  on  the  morning  of  the  5th  of  April, 
some  a^med  men  coming  to  your  housef  .    :  .  1 

J.  Yes. 

Q.  Whattimeiu  U^emotning  waaitP. 

Jl.  I  think  it  was  betwwn  sefven  and  nine  in  the  morning. 

Q.  How  many  came  iota  the  fafuise  t  - 

A.  There  was  first  one,  and  I  observed  another  within  the 
door;, and  I  did  not  see  fny  but  them  two  for^ia  while:  and 
then  I  see^d,  when  they  went  away,  another,  with  a  saw  on 
his  back. 

Q.  What  .did  the  two  who  came  into  th^  house*  do  ? 

A.  When  I  heard  them  coming  into  the  house,  as  I  had 
two  guns  in. the  room  in  the  kitchen,  I  bid  what  I  thought 
the  best  and  most  dangerous  one ;  and  when  I  returned,  I 
h^ard  the  man  say, ''  Here  is  one.^  When  I  icameibatk  he 
had  the  gun  in  his  hand ;  and  I  said,  it  was  my  proper^, 
that  he  sliould  iiot  take  it  Says  he^^^  Sir^  J  will  giyayou 
a  receipt^  /    '» 

Qp  You  saw  the  other  man  had  your  gun  in  his  handP 
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A.  Yes;  mA  I  vaij  it  wm  iiy  propertjTy  that  tie  Bbould 
not  have  it;— and  he  replied,  "  Oh,  or,  I  wiU  gWe  yoa  a 
receipt  for  it^    I  refused. 

Q.  Did  he  take  it  without  a  recdptP 

^.  Yea; 

Q.  And  carried  it  away  with  hipi  ? 

J.  **  Ay^MLjn  he,  **  but  I  will  bring  it  back  at  night,  if 
you  will  not  take  a  receipt  ;^— or,  in  the  evening. 

Q.  Did  you  evev  aee  that  gun  afterwakU? 

A.  Yes,  I  seeM  it  in  the  Castle,  and  identified  it  before 
some  of  the  bailUea^ 

Q.  Do  you  know  a  place  they  call  Bonnymuir  ? 

A.  Yes. 

Q.  That  is  no  great  distance  from  where  you  fire? 

A.  It  will  be  about  two  mifet^ 

Q.  It  is  not  in  the  same  parish,  I  believe  ? 

A.  "So. 

Q.  It  ism  the  parish  of  Falkirk? 

A.  Yes. 

Q.  In  the  county  of  StirUng,  of  couraa^ 

A.  Yes, 

Q.  See  whether  yoor  ^pm  is  in  that  box?    (/Wn(ti^ft> 
a  Box  m  the  TaOe.) 

A.  Thb  is  the  givii    ifiroimeingit^ 
,'   Jfr  Avgriwl  Att&olr^*--^  that  the  gim  yra 
morning  of  the  5th  of  A4ptill8st^  i 

•J,  Yesi  .  • 

Q.  Waaittakeadowtiftolnapattof  theUtGhen,wbcie 
ilwasbaaging? 

A.  Yes. 

Q,  You  ar0  quite  sura  that  that  k  the  gteui? 

A.  Yes, 

a  Taken  away  by  the  persons  of  whom  yoo  hanne  beea 
'  q)eidting<^ll¥ree  or  ftwr  of  them  ? 

A^  There  were  two  within  the  house;  and  i  am  notoer- 
.taw  whether  there  were  two  or  one  at  the  door. 
Q.  They  took  itaw«^  with  them? 
A.  Yes. 
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Thomas  WaiGHT,  Nailer  in  Camelon,— ^ironi. 

Examined  by  Mr  Drummond. 

€L  You  know  the  house  of  Thomas  Lushman,  change- 
keeper  in  Camelon  ? 
ji.  Yes. 

Q.  Were  you  there  on  the  2d  of  April  last  ? 
J.  Yes ;  it  was  on  a  Monday,  before  the  battle  of  Bonny- 
muir. 

Q.  In  the  evening,  was  it  ? 

A.  Yes. 

Q.  What  time  of  the  evening? 

A.  About  ten  o^cIock. 

Q.  Did  you  go  there  at  that  time? 

A.  Yes. 

Q.  It  was  ten  o^cIock  when  you  went  to  the  house? 
J.  Yes. 

Q.  Who  was  there  when  you  went  in  ? 
A.  There  was  Peter  McLean,  James  Dunbar,  and  Wil- 
liam Wright. 

Q.  William  Wright,  junior,  that  is  ? 

Ji*  X  es. 

Q.  Did  you  sit  down  there,  and  stay  a  while? 

A.  Yes. 

Q.  Did  William  Wright  and  Dunbar  go  away  after  they 
had  been  there  some  time  ? 

A.  Yes. 

Q.  Did  any  body  come  in  after  that  ? 

A.  Yes,  there  were  two  or  three  came  in  after  that 

CL  Who  came  in  ? 

A.  James  Burt,  William  Burt,  and  John  McMillan. 

Q.  Any  body  else  ? 

A.  John  Bdrd,  and  some  others  with  him. 

Q.  Do  you  see  that  man  here  to-day  ? 

A.  Yes. 

Q.  Is  that  the  man  ?     (Baird.) 

A.  Yes. 
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Q.  Is  that  the  man  who  came  into  that  house  of  Lusb- 
man  that  night,  with  some  others  with  him? 

J.  Yes. 

Q.  Andrew  Burt,  juiuor,  came  in  ? 

J.  Yes. 

Q.  Did  he  bring  any  tbing  wit^  Ikim  when  he  c^qne  i^? 

ji.  Yes,  some  of  those  weapons  they  qall  pike^. 

Q.  How  did  he  carry  the  pikes  ? 

jf.  He  took  them  out  under  his  clofhes. 

Q.  He  had  them  under  his  clothes  ? 

J.  Yes. 

Q.  And  took  them  out  from  under  his  doth^j^ 

J.  Yes. 

Q.  How  did  he  take  them  outf 

A.  He  had  his  apron  on  as  he  came  from  his  wprk^  and 
he  had  them  under  his  apron. 

Q.  Were  they  wrapped  up  in  his  apron  ? 

A.  No ;  he  had  them  uiider  his  aprop,. 

Q.  And  that  is  what  you  mean  by  their  bding  und^  his 
clothes? 

J.  Yes. 

Q.  It  was  the  iron  heads  of  pikes  you  meai^? 

J.  Yes. 

Q.  Pike  heads  we  will  call  them  ? 

J.  Yes. 

C2.  What  did  he  do  with  these  when  he  brought  them  in  f 

A,  He  gave  them  to  this  man,  Johi^  Baird,  and  those  other 
men  who  were  with  him. 

Q.  That  is  to  say,  who  were  with  Baird  ? 

A.  Yes. 

Q.  How  v^axiy  might  there  be  altogether  ? 

A,  I  saw  two  of  them,  but  he  said  there  were  thirteeo. 

Q.  Who.  said  there  were  thirteen  ? 

A.  Andrew  Burt. 

Q.  Baird  was  present  at,  this  time  ? 

4.  Yes. 

Q.  What  was  done  with  the  two? 

A.  He  put  them  with  the  rj^  of  th^Di. 

Q.  Where  did  he  put  them  ? 


411 


^  In  a  bag. 

Q.  Who  put  them  into  a  bag? 

A.  I  suppose  it  was  Andrew  Burt. 

Q.  In  the  house  of  Lushman,  in  this  same  room  where 
Baird  was  ? 

A.  Yes. 

Q.  What  was  done  with  them  after  they  were  put  in  the 
bag? 

A.  John  Baird,  and  the  rest  of  the  men,  carried  them  off. 

Q.  Was  there  any  money  paid,  or  to  be  paid^  for  them  ? 

A.  Yes,  they  paid  for  them. 

Q.  At  that  time? 

A.  Yes. 
•  Q.  Who  received  the  payment? 

J.  Burt. 

Q.  And  who  paid  i 

A.  Baird. 

Q.  Do  you  know  what  he  paid  f 

A.  I  do  not  know  the  sum,  but  it  was  some  shillings. 

Q.  What  is  the  price  of  a  pike  i 

A.  I  could  not  tell  you. 

Q.  Were  tfaqr  to  meet  any  where  afterwards? 

Ai  Yes :  I  heard  them  say  they  were  to  meet  upon  the 
Canal  Bmk  next  night 

Q.  Who  were  to  meet  ? 

A.  The  same  ones  that  were  there. 
.  Q.  Who  were  they  to  meet  ? 

A.  I  could  not  say. 

Uyrd  Justice  C7^ir.— Who  stated  this  ? 

A.  I  cannot  say  which  stated  it,  but  it  was  agreed  among 
them. 

Q.  That  Baird  and  the  men  with  him  were  to  meet  who 
on  the  canal  bridge  ? 

A.  The  people  who  gave  him  the  pikes. 

Mr  Drummond. — What  part  of  the  canal  bank  were 
they  to  meet  at? 

A.  They  did  not  mention  the  part. 

a  Was  it  in  the  neighbourhood,  or  at  a  great  distance  ? 

A.  It  would  be  at  the  canal  bank,  between  their  place 
and  Camelon. 
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Q.  Between  which  place  and  Camclon  ? 

A.  Between  Condorret  and  Camdon. 

a  Condorret  is  the  place  where  Baird  ud  the  others 
came  from  ? 

um»  I  e8» 

Q.  What  time  in  the  next  day  were  they  to  meet? 

A.  Thej  did  not  mention,  but  it  was  next  night* 

Q.  TThat  was  all  that  was  said  about  the  hour,  was  it? 

A.  Yes. 

Q.  Were  thfy  to  have  pikes  with  them  when  they  net 
there? 

A,  I  did  not  hear  that  mentioned. 

Q.  What  were  they  to  do  there  ? 

A.  I  cannot  say— that  was  all  that  I  bea^  mentioDed. 

Q.  Though  you  cannot  say  who  the  person  was  who 
stated  first  of  all  what  was  said  about  this  meeting,  you  may 
remember  the  expression  ? 

^.  No :  I  do  not  remember  it. 

Q.  Can  yott  repeat  what  was  said  ? 

A.  I  heard  them  say  they  weie  to  meet  next  day— but 
who  it  was  I  cannot  say. 

Lord  Justice  Clerk.~YfBM  it  before  or  after  the  pikes 
were  delivered  to  Baird  that  thb  was  aaid  about  meeting 
the  next  night  ? 

A.  It  was  after  it  I  believe. 

Q.  Did  you  observe  who  carried  out  the  bag  P 

A.  It  was  one  man  that  was  with  ,John  Baird,  but  I  do 
not  know  his  name. 


William  Wbight,  Jun.  present  Prisoner  in  the  Castle 
of  Scirlin^*'-^5ieont. 

EivamXmd  by  Mr  Hope. 

CL  Where  do  you  live  ? 

A.  In  Camelon. 

Q.  Were  you  there  in  the  beginning  ^  AprH  last  i 

A.  Yes. 
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Q.  b  there  a  penon  of  the  name  of  Lusbman  Kvqi  ia 
that  village — Robert  Lushman  ? 

J.  Yea.  . 

Q,  Is  k  a  public  houses  or  what  is  it  f 

J.  Yes. 

Q.  Do  yoo  recollect  bearing  of  a  battle  at  Bonnymair^ 
about  that  time  i 

J.  Yes. 

Q,  What  day  of  the  veek  did  jou  hear  that  that  hap- 
pened on  ? 

A.  On  Wednesday. 

Q.  Were  you  in  Camelon  the  Monday  before  that  ? 

J.  Yes:  I  was  in  Camelon  from  two  o'clock  that  day. 

Q.  Were  you  in  Lusbman's  bouse  that  night  i 

A.  Yes. 

Q.  About  what  hour  f 

A.  I  could  not  really  say— it  was  between  the  hours  of 
seren  o'clock  and  ten. 

12-  Did  you  see  a  person  of  the  name  of  Thomas  Wright 
there? 

A.  Yes. 

Or  He  is  your  brother  i 

A.  My  cousin  and  my  brother  was  there  too. 

<2-  What  is  your  brother's  name? 

A.  Thomas  Wright 

Q-  There  were  two  persons  of  the  name  of  Thomas 
Wright  there  i 

A.  Yes. 

<2-  Who  did  you  find  in  Lushman's  house  when  you 
went  in  there? 

A.  I  went  into  tlie  kitchen ;  and  I  was  going  through  to 
a  Nailors'  Society— I  am  a  member  of  the  Nailors'  Friendly 
Society*  and  I  was  ordered  to  go  down  to  the  back  room  ; 
and  when  I  went  there^  tliere  was  John  Baird  and  one 
Rogers,  and  other  two  men  I  did  not  know. 

Q.  What  Rogers? 

A.  Rogers  from  Airdrte. 

Q.  William  Rogers. 
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J.  I  ooald  not  say  his  first  name,  but  be  had  a  rare  big 
red  nose. 

Q.  Look  at  that  man  with  the  grey  coat  and  white 
waistcoat ;  is  that  the  man  you  meant  by  John  Baird  ? 

A.  Yes  it  is. 

Q.  Did  any  body  else  come  into  the  room  after  this? 

J.  Yes;  several. 

Q.  Name  them. 
-    A.  There  was  one  James  Burt  came  in  at  the  time  I 
was  there. 

Q.  Did  any  body  else  come  into  the  room  ? 

A.  Andrew  Davidson. 

Q.  Any  <ither  person  of  the  name  of  Burt  ? 

A,  No:  I  could  not  really  say — there  was  one  Burt 
there  before  that  I  went  in. 

Q.  Do  you  know  what  his  name  was  i 

A.  Andrew  Burt. 

Q.  Andrew  Burt»  junior  or  senior  ? 

A.  Junior,  I  think — I  do  not  know^  there  are  so  maay 
Andrew  Burts;  it  is  old  Andrew  Burt's  son. 

Q.  After  you  went  in  did  you  hear  any  conversation,  or 
see  anything  pass  between  Baird  and  Andrew  Burt  ? 

A.  I  did  not  see  anything  between  Andrew  Burt  and 
Baird,  because  Andrew  Burt  was  there  before  I  went  in ; 
I  saw  James  Burt  come  in  with  some  pike  heads. 

Q.  What  followed  then  ? 

A.  He  put  them  into  the  bed. 

Q.  A  bed  in  the  room  i 

A.  Yes. 

Q.  Did  they  remain  there?  or  what  was  done  with  them? 

A.  I  could  not  say — I  left  them ;  the  pikes  were  laid  on 
the  bed,  and  the  coverlid  was  laid  upon  them,  and  I  was 
sitting  on  the  side  of  the  bed,  and  they  lifted  up  the  cover 
of  the  bed  and  looked  at  them,  and  I  think  there  were 
about  a  dozen. 

Q.  Do  you  mean  pike  heads  ? 

A.  Yes. 

Q.  Iron  things  P 
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Q.  Like  these  ?  (Producing  a  pike  head. ) 

A.  Yes. 

Q.  What  became  of  those  pike  heads  ? 

Jl*  I  could  not  really  say— I  saw  them  in  the  bed,  and 
they  were  left  on  the  bed  when  I  went  out  oF  the  room. 

Q,  Did  you  hear  any  conversation  about  these  pikes 
when  Baird  was  present  P 

A.  No:  Rogers's  conversation  was  about  the  propriety 
of  giving  over  tea. 

Q.  How  did  James  Burt  bring  them  in  ? 

A.  Under  his  apron. 

Q»  Were  they  shewn  to  any  person  in  the  room  i 

A.  No:  they  were  put  into  the  bed. 

CL  Did  you  see  Baird  pay  any  money  to  Andrew  Burt, 
or  to  James  Burt?  or  did  you  hear  any  conversation  about 
such  payment  ? 

A.  N09 1  did  not 

CL  Did  you  hear  any  thing  said  about  these  persons 
meeting  again  ? 

J.  No :  I  did  not  hear  at  that  time— I  was  a  very  short 
time  in  the  room. 

Q.  When  did  you  hear  that  they  were  to  meet  again  i 

J.  The  men  that  were  iu  the  room  } 

Q.  Yes. 

^.  I  did  not  hear  them  say  that  they  were  to  meet  again, 
only  Daniel  Turner  came  in. 


Alkxanoeb  RoBEaTSOM«-5W0m. 

Examined  hy  Mr  Sergeant  HuUock. 

Q.  Where  do  you  live  ? 
A.  At  Dam-bead. 
Q.  In  the  parish  of  Falkirk  i 
A.  Yes. 

Q.  Do  you  remember  a  skirmish  or  a  fight  taking  place 
in  your  neighbourhood  on  the  5th  of  April  ? 
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A.  Yes. 

Q.  You  saw  it,  did  yoo  not  ? 
A.  Y» 

Q.  Did  you  see  any  part  of  the  people  who  were  at  the 
battle  early  in  the  morning,  pass  your  house  ? 
A.  Yes. 

Q.  About  what  hour  in  the  morning  did  you  see  them  ? 
A.  I  think  it  might  be  about  eight  o'clock. 
Q.  Was  that  the  first  time  you  looked  out  that  morning? 
A.  Yes :  they  were  going  along  the  north  bank  of  the 
canal. 
Q.  Is  your  house  situate  on  the  road  ? 
A.  Noy  on  the  south  side  of  the  canal. 
Q.  How  far  is  your  house  from  the  road  upon  which  yoa 
saw  those  persons  ? 
A.  It  might  be  about  four  hundred  yards. 
Q.  When  you  looked  out  first,  what  number  of  persons 
did  you  see  marchings  or  going  along  that  road^  I  shoald 
say? 

A.  I  thought  there  were  in  number  about  four  and 
thir^. 

Q.  Were  they  going  in  regular. order,  or  in  a  crowd? 
A.  They  were  going  in  step,  two  men  deep. 
Q.  Had  they  any  description  of  arms  with  them  that 
you  could  perceive  ? 

A.  They  had  long  sticks  over  their  shoulders,  in  a  slant- 
ing direction. 

Q.  Had  these  sticks  any  thing  at  the  end  of  them  ? 
A.  Yes :  there  appeared  to  be  some  instrument  on  the 
end  of  it  sharp. 
Q.  Did  the  sun  shine  that  morning  \ 
A.  Yes. 

Q.  Did  they  glitter? 
A.  Yes. 

Q.  You  have  seen  bayonets  on  a  march  ? 
A.  Yes. 

Q.  Did  they  resemble  them  ? 
A.  Something  of  a  resemblance. 
Q.  I  mean  in  glittering  ?  13 
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A.  Vcs. 

Q.  Had  anjr  of  them  gun^  i 

A.  Most  of  tbem  pikes. 

Q.  Had  any  of  them  mmdcets  ? 

A.  Yea. 

Q.  How  many  ? 

A.  I  could  not  say  the  number. 

Q.  Did  you  see  where  they  wept  ? 

A.  They  went  out  of  my  sight,  to  the  eastward. 

Q.  Did  you  a.ft;erwards  see  those  persons  again  ? 

A.  I  think  about  an  hour  afterwards  I  saw  them  again  : 
they  were  the  sajpoe  in  number ;  I  could  not  say  .w)ieUv^ 
they  were  the  same  again. 

Q.  Whei:e4id  you  see  thep>  ? 

A.  They  came  through  the  aqueduct^  and  were  gping 
along  the  drove  road  towards  Bonnyrouir. 

,Q«  JDid  you  see  them  go  up  tojrards  the  o^uir  ? 

A.  Yea. 

Q.  Did  you  see  them  stop  upon  the  muir  at  any  plac^  i 

4.  Xhey  C"^t  up  Jto  the  top  o{  the  muir  and  fiaUed 
therj^  pai:t  sitting  and  part  standing. 

Q.  lj[oipr  kng.did  they  remain  in  that  pqsttipp  i 

A.  I  think  J  might  stand  and  lopk  at  them  perhaps  half 
an  hour. 

Q.  What  took  place  then  ? 

A-  I  wft9  returning  Jion^ewfird,  gping  to  take  my  jbreifk- 
fast,  when  going  over  a  hill^  I  cast  my  cgre.to  the  highway, 
and  I  saw  a  party  of  horse  coming  at  fiiU  speed. 

Q.  On  the  highway  ? 

A.  Yes. 

Q.  Did  th^t  party  ,of  horse  finally  go  upon  the  uiuin 
and  come  in  contact  with  these  men  ? 

A.  Yes :  the  same  way  that  they  went  up^  and  an  engage- 
ment took  place. 

Q.  Which  you  saw  ? 

A.  X^ 

Q.  W^  t^re  ajpy  firing  bef w^n  tUese  persons  ? 

A.  Yes :  when  they  came  up  nigh  hand  with  theo^  bye* 
tween  a  hundred  and  eighty  yards,  the  men  came  do^n  the 

VOL*  I.  £  D 
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muir  and  placed  themselves  at  the  back  of  a  dyke,  and 
commeDced  firing  at  them  in  an  irregular  manner. 

Q.  Did  that  firing  take  place  before  any  firing  had  oc- 
curred on  the  part  of  the  soldiery  ? 

A.  Oh  yes :  they  were  the  first  that  fired. 


James  MuBBAT-*79u^n;. 
Examined  by  Mr  Drummond. 

Q.  You  are  the  armourer  of  Stirling^ Castle? 

A.  Yes. 

Q.  Do  you  remember  getting  some  guns  and  pikes  in  the 
month  of  April  last  P 

A.  Yes. 

Q.  And  they  were  in  your  oiMtody  from  that  time  to 
yesterday  ? 

A.  Yes. 

Q.  Look  at  those.— (TA«  uritness  examined  the  armf.) 

A.  These  are  the  arms  that  were  received  in  the  stores. 

Q.  You  swear  that  they  are  the  same  arms  that  were  de- 
livered into  your  custody  by  Mr  Davidson  and  the  other 
gentlemen  who  brought  them  there  i 

A.  Yes.      . 

Q.  And  you  kept  the  key  of  the  place  where  they  were 
all  the  time  till  yesterday  ? 

A.  Yes,  all  the  time. 

Alexander  KeB|  Clerk  to  Robert  Sconce,  writer  in  Stir- 
ling— sworn. 

Examined  hy  Mr  Drummond. 

Q.  Ixx>k  at  that  declaration^  were  you  present  when  that 
declaration  was  emitted  hy  the  prisoner  at  the  bar  before 
Mr  Dow  ? 

A.  Yes. 
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Q.  What  is  ito  date  ? 

A.  Dated  at  Stirling  Castle,  the  7th  of  April,  1880. 

Q.  Was  it  written  by  yourself? 

A.  Yes, 

Q.  Was  it  freely  and  voluntarily  emitted  by  the  prisoner, 
when  he  was  in  sound  mindi  and  in  his  sober  senses  i 

A.  It  was. 

Q.  Here  is  a  receipt — {Handing'  a  paper  to  the  witness.) 
— ^you  see  the  memorandums  on  the  back  of  that  receipt  ? 

A.  Yes. 

Q.  Is  that  the  receipt  referred  to  in  the  declaration  P 

A.  Yes, 

Q.  Who  produced  it? 

A.  The  prisoner,  Baird. 

Q.  In  short,  this  is  the  receipt  referred  to  in  the  declara- 
tion? 

A.  Yes, 


Adah  Duff,  Esq.  Advocate,  Sheriff^q)ute  of  Edinburgh, 

^wom. 

Examined  by  Mr  Drumnumd. 

Q.  Read  the  date  of  that  declaration — {Handing  a  paper 
to  the  witness.)  • 

A.  At  Edinburgh ;  and  within  the  house  of  the  gover- 
nor of  the  Jail  there. 

Q.  That  declaration  was  freely  and  voluntarily  emitted 
by  the  prisoner,  when  he  was  of  sound  mind,  and  in  his 
sober  senses  ? 

A.  It  was  freely  and  voluntarily,  when  he  was  in  his  so- 
ber senses. 
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John  WATKivs^mom, 
Examimd  by  Mr  Drummcnd. 

Q.  Were  you  present  when  that  declaration  was  emkted 
by  the  prisoner  ?*(  7^  dedanOim  shewn  to  ^  tadwi^ 
ness.) 

A.  I  was. 

Q.  It  was  emitted  by  bim  freely  and  vofamtarily? 

A.  Yes. 

Mr  Sergtami  Huttock.'^I  propose  bow  to  read  that  ad- 
dress. I  propose  to  read  the  smgle  paragraph  wUch  yoo 
yesterday  conceded  might  be  read.  If  that  is  the  law  to- 
day, I  am  sadsfied  with  that;  if  not,  I  must  offer  the  whole. 

Mr  J^ey.—Caa  Mr  Dow,  and  I  will  eonsidar  of  it 

Albzakdkr  Dow«-^M0orfi. 

Examined  by  Mr  DrummoneL 

Q.  Was  that  declaration  emitted  in  your  presence,  b; 
the  prisoner  at  the  bar  i^ 

A.  Yes. 

Q.  Freely  and  Tolontarily,  and  in  his  sober  aensea  i 

A.  Yes. 

Q.  Is  that  the  document  referred  to  in  the  dedaratioD  i 

A.  Yes. 

Mr  Sergeant  HuUock.'^l  propose,  now,  that  the  whole 
should  be  read ;  but  I  will  read  the  declaration  first. 

\T1iefiUomng  Dedarationa  were  read.] 

At  Stirlino  Castle,  7th  Aprils  1820. 
In  presence  of  Alexander  Dow,  Esquire,  one  of  the 
SheriiT-substitutes  of  Stirluig8hir%  compeared  John  Baird^ 
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preaeat  prisoner  in  the  Castle  of  Stirling;  to  whom  a  peti^ 
tUm  of  Robert  Sconce,  Writer  in  Stirling^  Proenrator-Fiscal 
of  Court  for  the  public  interest,  with  the  Sheriff^ubsdtute^s 
warrant  thereon^  was  read  over.  And  the  said  John  Baird 
being  examined  thereon,  declares,  That  he  believes  the 
facts  set  forth  in  said  petition  are  true.  Declares,  That  he 
resides  at  Condorrat,  and  is  a  weaver  there :  That  he  left  it 
the  same  morning  he  was  apprehended,  about  four  o'clock : 
That  a  man  came,  the  beginning  of  that  night,  from  Glas^ 
gowf  and  said  there  was  a  party  coming  up  from  Glasgow, 
who  were  to  dear  the  town  from  one  end  to  the  other,  and 
those  who  would  not  go  voluntarily  should  be  forced :  That 
the  declarant  did  not  know  this  man  previously:  That  the 
party  came  up,  accordingly,  near  four  o'clock :  That  the 
declarant  went  eastwards  with  them,  towards  Cumbernauld: 
That  the  said  man  who  brought  the  notice  of  the  party 
coming  up,  remained  at  Condorrat  till  they  came^  and  then 
went  forward  with  the  party  and  the  declarant  a  short  spacer 
after  which  he  went  on  before  them,  and  other  two  with 
him :  That  of  these  two^  one  came  up  along  with  the 
party,  and  the  other  came  up  by  himself  after  the  party, 
and  declared  he  commanded  the  whole;  and  this  person 
took  the  command  from  the  man  who  had  it,  and  gave  it 
to  the  declarant:  That  the  declarant  took  the  command, 
aoccmlingly,  of  the  first  division  of  the  party,  and  this  per- 
son who  gave  up  the  command  got  the  command  of  the 
second  division ;  but  the  declarant  had  never  seen  this  per- 
son before,  nor  the  man  who  commanded  the  whole :  That 
the  man  who  commanded  the  second  division  was  dressed 
in  a  fong  blue  coat,  and,  he  thinks,  metal  buttons  and  trow- 
sers:  That  he  was  about  five  feet  nine  or  ten  inches  in 
height:  That  he  was  neither  very  fiur  nor  very  dark  in 
the  complexion,  but  something  between  the  two:  That  he 
was  a  pretty  stout  man :  That  the  man  who  commanded 
the  whole  was  dressed  in  a  short  blue  coat  and  grey  trow- 
sers,  of  a  fiur  complexion,  and  a  stout  little  man.  Declares^ 
That  there  was  no  reason  given  for  taking  the  command  of 
the  division  from  the  man  who  had:  it  before :  That  the 
declarant  does  not  think  either  of  those  individuals  could 
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have  known  the  declarant  before :  That  they  gave  no  ac« 
connt  of  the  purpose  of  assembling  the  party^  bnt  said  that 
they  were  to  go  on  before ;  and  said  that  they  were  to  eome 
back|  and  meet  the  party.  Declares,  That  when  they  left 
Condorraty  most  of  theparty  had  ptkes^'but  some  had  pis- 
tolsi  some  firelocks^  and  some  had  sticks :  That  bodi  divi- 
sions together  amounted  to  between  twenty  and  thirty  men : 
That  the  declarant  carried  a  firelock :  That  the  party  pro- 
ceeded along  the  road  to  CastTecary  bridge,  where  they 
stopped  and  had  a  refreshment.  Declares,  and  produces  a 
receipt  for  the  bill,  which  is  docqueted,  and  marked  as  reliu 
tive  hereto,  by  the  judge-examinator  and  the  declarant.  De- 
clares, That  he  paid  the  bill  out  of  his  own  pocket,  as  few  of 
them  seemed  to  have  money :  That  th^  then  proceeded 
eastward,  till  within  two  miles,  or  thereby,  of  Falkirk,  where 
they  met  the  two  commanders,  who  had  gone  on  before, 
coming  back:  That  these  men  ordered  the  declarant  and 
the  party  to  return  westward :  That  they  went,  aooordiog- 
ly,  to  Bonnybridge,  through  the  arch,  and  towards  the  muir: 
That  they  went  a  mile,  or  a  mile  and  a  half  up  the  muir, 
where  they  were  to  rem^n  till  the  commanders  came ;  but 
they  never  saw  the  commanders  more :  That  they  had  or- 
ders from  the  commanders  to  stand  out,  if  they  were  attack- 
ed by  any  military  force.  Declares,  That  they  were  attack- 
ed  by  a  party  of  the  Hussars  and  Yeomanry  .cavalry,  and 
they  resisted  accordingly :  That  it  was  upon  the  muir  tbej 
were  attacked :  That  it  was  an  open  place,  but  there  was  a 
dyke  near  it ;  and  they  were  a  little  space  from  the  dyke  when 
they  were  attacked :  That  the  attack  commenced  by  the 
cayalry  coming  up  and  firing  pistols  at  them :  That  the  of- 
ficer  commanding  the  Hussars  wished  to  stop  them,  and  it 
was  against  his  orders  that  they  fired.  Declares,  That  wbeo 
they  first  saw  the  Hussars,  the  declarant  and  his  part; 
were  resting  on  the  ground :  That  they  got  up  before  they 
were  attacked;  but  they  were  in  no  order,  but  like  a  mob. 
Declares,  That  he  did  not  fire  the  gun  at  all  which  he  held 
in  his  band.  .  Interrogated,  whether  the  declarant  gave  any 
orders  to  his  party  when  he  saw  the  Hussars  coming,  up,  by 
commanding  them  to  start  up  and  stand  to  their  arms,  or 
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•olherways  ?  D^lares,  That  be  had  no  orders  to  give,  as  they 
were  waiting  for  the  commanding  officers;   and  declares. 
That  he  gave  no  orders.    Interrogated,  whether  be  did  any 
tbing  to  encourage  the  men  to  resist  the  Hussars  P  Declares? 
That  tfaey  all  took  off  their  hats  ^^  hurraed,  and  the  de- 
clapmt  did  so,  along  with  the  re^t.^   Declares,  That  before 
the  engagement  was  done,  they  got  to  the  dyke,  and  some 
part  of  it  passed  at  the  dyke.    Decbures,  That  the  horses 
came  over  the  dyke.    Declares,  That  when  the  engagement 
began,  the  Hussars  and  fab  party  were  on  opposite,  sides  of 
the  dyke,  apd  the  first  part  of  it  took  place  before  the  Hus- 
sars crossed  the  dyke.    Declares,  That  the  officer  waved  his 
sword,  and  called  upon  the  declarant  and  bis  party  to  ^ve 
in.    Declares,  That  none  of  the  party,  to  the  declarant^s 
knowledge,  were  in  any  bouses,  other  than  those  already 
mentioned,  previous  to  the  engagement.    Declares,  That  he 
did  not  send  any  of  the  party  to  a  farm-house,  or  any  bouse 
or  place,  in  search  of  arms.    Declares,  That  they  met  with 
np  gentleman  by  the  way,  or  any  other  person  with  whom 
the  declarant  had  any  communication,  except  as  above  men- 
tioned :    That  be  raUier  thinks  there  were  some  shots  fired 
by  his  party,  but  the  declarant  is  not  certain.    Interrogated, 
what  purpose  the  declarant  and  his  party  had  in  viewj 
Declares,  That,  according  to  the  mode  in  which  reformers 
proceed,  no  purpose  was  mentioned :    That  the  declarants 
intention  was  to  obey  the  orders  be  received,  and,  if  he  had 
asked  what  the  purpose  was,  he  would  have  received  no  an- 
swer*    Declares,  That  the  purpose  was  connected  with  re- 
form :  That  it  was  a  radical  reform  in  the  Commons  House 
of  Parliament ;  and  the  declarant  believes  this  to  have  been 
the  understanding  of  the  party :  That  he  believes  there  was 
something  of  annual  parliaments  in  it.     Declares,  That  re- 
form was  the  general  purpose  they  had  in  v^w,  but  the  de- 
clarant did  not  know  the  particular  measures  which  were  to 
be  accomplished  at  that  particular  time,  in  furtherance  of 
the  said  general  purpose.    Declares,  That  the  declarant  was 
a  private  in  the  95th  regiment,  for  seven  years ;  and  was 
discharged  about  two  or  three  years  ago,  upon  his  own  re- 
quisition^ when  he  had  served  out  his  time.    Declares,  That 
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daring  HJl  the  rest  of  the  day,  when  the  other  txMmmders 
were  absent,  he  considered  himself  as  dontinuiog  in  the 
command  of  the  division  which  he  assumed  the  command 
of,  as  above  mentioned ;  but  that  he  did  not  consider  that 
he  had  received  any  orders  or  plan  of  movement  De- 
dares,  That  they  all  resisted^  as  a  mob,  but  upon  no  parti- 
cular plan ;  and  the  declarant  resisted  along  with  the  rest, 
but  gave  no  orders.  Declares,  That  there  was  nothing  said 
about  forming  a  square,  which  it  is  impossible  to  do  with 
eighteen  men.  And  all  this  he  declares  to  be  truth.  In 
witness  whereof,  this  declaration,  consisting  of  this  and  the 
ten  preceding  pages,  having  been  read  over  to  the  declarant, 
is  admitted  by  him  to  have  been  freely  emitted,  and  fairly 
taken  doi^n.  And  the  same  is  subscribed  by  the  dedarant 
and  Sheriff-substitute,  before  thesb  witnesses:  Thomas 
Graham  Stirling,  Esquire,  of  Airth ;  and  Alexander  Ker, 
Clerk  to  the  said  Robert  Sconce,  and  writer  heredf. 

(Signed)      John  Baikd. 
AtsxR.  Dow. 

(Signed)   Thomas  Gaaham  Stieling,  Witness. 
Alexander  Keb,  Witness. 


At  Edinbuboh,  and  within  the  house  of  the  Governor 
of  the  Jail  there,  the  11th  day  of  April,  18S1. 

In  presence  of  Adam  Duff,  Esquire,  Sheriff-depute  of  the 
shire  of  Edinburgh,  compeared  John  Baird,  present  priaoner 
in  the  jail  of  Edinburgh ;  and  the  dedaration  emitted  by  him 
at  Stirling  Castle,  on  the  7th  of  April  current,  with  the  pe- 
tition therein  referred  to,  being  read  over,  he  declares  Ahd 
adheres  to  the  said  declaration,  which  is  subscribed  by  the 
dedarant  and  Sheriff,  as  relative  hereto,  of  this  date.  And 
b^g  farther  exrauned  and  interrogated,  declares.  That  the 
mail  who  was  mentioned  in  his  former  declaration,  as  com- 
manding the  second  division,  is  one  of  those  men  who  were 
taken  prisoners.  Declares,  that  when  they  came  to  the  bridge 
at  Castlecary,  they  were  separated  into  two  divimons,  the 
cme  piurty  proceeding  along  the  road  towards  Camelod,  anfd 
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tbe  other  in  the  same  directaoa  by  the  canal,  in  order  that 
they  might  not  miss  the  two  commanding  officers,  who  had 
gone  eastwards,  and  were  to  return  to  give  direcdons  to  the 
par^ ;  bat  the  party  did  not  know  whether  the  commanders 
were  to  return  by  the  canal,  or  by  the  road*  Declares,  that 
he  had  the  charge  of  the  party  which  went  by  the  bank  of 
the  canal ;  and  the  man,  who  had  diarge  of  the  second  divi- 
Ami  Commanded  the  party  which  went  by  the  road.  Do- 
dares,  That  the  whole  party  at  Castlecary  bridge  oonasted 
of  twenty-four  men ;  but  the  declarant  does  not  know  how 
many  were  in  the  diriaicm  which  went  with  him  by  the  bank 
of  the  canal,  or  how  many  went  by  the  road.  Declares,  That, 
in  the  fight  between  his  party  and  the  Hussars,  the  declarant 
did  not  fire  a  gun  which  was  in  his  hand,  nor  did  he  fire  a 
pistol,  nor  did  the  officer  commanding  the  caralry  fire  at  the 
dedarant  And  the  prisoner  Andrew  Hardie  being  brought 
into  the  nx>m,  the  declarant  dedares,  That  he  is  like  the  per- 
son who  was  mentioned  as  commanding  the  second  division ; 
but  the  declarant  could  not  swear  that  he  is  the  person.  De- 
clares, That,  if  this  commander  is  a  prisoner,  that  Hardie  is 
the  man.  And  being  shewn  a  printed  paper,  entitled,  *^  Ad* 
dress  to  the  Inhabitants  of  Great  Britain  and  Ireland,^  dated 
Glasgow,  1st  April,  1820,  declares,  that  he  saw  a  similar 
Address  posted  on  the  toll-bar  at  Condorret,  at  eleven  o^clock 
on  the  fi^noon  of  Sunday,  the  2d  current ;  but  he  does  not 
know  by  whom  tlie  Address  was  printed,  or  posted  up  on  the 
t(dl-bar.  And  the  said  paper  is  marked  by  the  declarant  and 
Sheriff  as  relative  hereto.  All  which  he  dedares  to  be  truth. 

JoH^  Baied. 
Adam  Doff. 


Mr  t/g^^y.— Now,  my  Lord,  I  must  object  to  that  pa- 
per, (the  printed  Address,)  which  I  understand  b  tendered 
in  whole  as  evidence  to  tbe  Jury.  I  object  to  that  paper,  or 
any  part  of  diat  paper,  being  sent  to  the  Jury  as  evidence ; 
and,  my  Jjard^  if  the  objections,  whidi  I  am  now  to  state, 
are  the  same,  or  nearly  the  sam^,  with  those  formerly  stated, 
I  trust,  after  the  observation  that  fell  a  little  while  ago  from 
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arMedeliMiTdy  in  luch  circumstanoes,  is  to  be  takeD  in 
evidence,  upon  which  a  person  is  to  have  a  document  pro- 
duced against  him,  from  a  little  variation  in  which,  his  1^ 
and  his  highest  interests  may  be  put  in  hazard  ?  We  all 
know  how  easy  it  is  to  mix  up  the  defective  recollections 
and  impresmons  of  the  memory,  either  with  the  sugges- 
tions of  imagination  or  the  presentiments  of  present  senae, 
and  how  apt,  where  a  figure  is  imperfect  in  the  memory,  any 
thing  skilfully  adapted  to  fall  in  with  the  outlines  that  re- 
main, is  to  pass  for  a  revival  of  the  original ;  and  that  is  the 
way  a  number  of  stories  lose  their  nuun  features  without  any 
purpose  of  falufication  on  the  part  of  those  who  tell  than. 
An  anecdote  in  one  fable  is  transferred  to  another;  and  per- 
sons tell  stories  with  borrowed  circumstances,  and  bdieve 
them,  just  by  that  operation  which  might  have  been  the 
foundation  of  Mr  Hardie^s  opinion  to-day.  That  is  so  ooo- 
•istent  with  human  experience  as  to  require  no  illustratioD 
on  my  part  That  which  Mr  Hardie  states  as  the  groimd 
of  a  perfect  assurance  or  belief,  is  now  endeavoured  to  be 
put  on  your  Lordship  as  evidence  of  a  &ct,  that  two  things 
were  identical,  when  he  admits  he  had  not  the  means  of 
hnomng  whether  they  were  so,  but  had  received,  in  aid  of 
his  memoty,  a  suggestion  of  a  similar  nature,  from  the  ex- 
hibition of  another  document  altogether.  Is  that  safe  or 
legal  evidence?  I  submit  that  it  is  not;  and  that  bding  the 
fact,  if  the  decision  were  not  worthy  of  reconsideration 
upon  other  grounds,  I  submit  to  your  Lordship,  that  what 
I  have  stated  is  more  than  sufficient  to  induce  you  to  alter 
that  determination. 

But  supposing  the  evidence  were  good  as  to  the  identical 
leiior  of  the  passage  so  read,  so  remembered,  and  so  forgot- 
ten, I  ask  your  Lordship,  where  is  the  evidence,  or  where 
9ix^  the  grounds,  for  that  opinion  expressed  by  the  witness^ 
as  to  the  identic  of  all  the  rest  of  that  paper?  Avery  good 
opinion  it  may  be  to  guide  a  man  in  ordinary  life;  but, 
when  a  man  comes  to  state  it  on  oath,  it  is  not  to  be  tolerated 
in  a  court  of  law.  Where  is  the  evidence  that  the  rest  ^ 
that  paper  was  compared?  He  read  on  the  top  of  the  paper 
the  word  ^  Address."*  He  could  not  recollect  that  before  it 
was  put  into  his  hands ;  that  is  the  state  of  his  memory  to 
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winch  we  are  to  trust,— he  does  not.recollect  tlie  lop.  I  be- 
liere  he  has  a  recollection  of  All-Fools'  day  being  the  first  of 
April  ;«-Jie  knows  the  date»  and  he  fiMmis  hb  associatbns 
nsoordin^y.  Bendes,  he  has  not  said  he  read  another  line 
of  that  paper,  by  which  alone  he  is  to  connect  ay  client  with 
Hardie.  He  dbes  not  say  that  he  read,  or  henrd  read,  or 
pMd  the  kast  attention  to  a  single  word  in  the  original  pa- 
per^  except  the  pax^gnqph  I  have  q)oken  to;  and  yet  on  no 
better  eyxknce  than  the  mere  presumptaon,  that  because  a 
part  appeared  to  be  the  same,  he  takes  upon  himself  to  say, 
that  he  firmly  believes,  and  has  no  doubtf  that  thej  are 
wholly  the  same.  I  sufqpose  there  was  also  some  general 
fosembfamoe  in  the  fonn  of  the  paper,  and  the  mse  of  print- 
ing, or  sovMtluqg  of  that  kind.  The  whde  of  this  document 
is  now  ofimd  in  evidence.  But  is  that  an  jdentification  of 
one  document  with  another,  to  entitle  you  to  psodnce  the 
aeoGod  as  evidence  id  the  oontents^tf  the  first  ?  I  submit  it 
manifestly  is  not :  but  unless  it  be  so  taken,  you  cannot  put 
Ae  seoisnd  document  in  evideooe  at  all,  because  with  that 
neither  the  prisoner  at  the  bar,  nor  Hardie,  have  had  any 

I  humbly  submit,  therefoce,  that  this  is  a  point  entitled 
to  -the  most  serious  conmderatifm.  This  person  saw  several 
— «  hnndrsd  of  these  lulls;  but,  he  says,  he  never  did  read 
this  Mil  mnoe  be  took  it  home,  and,  therefore,  he  took  an 
iapvesaion  very  safe  to  guide  a  man,  and  perhwps  even  a 
magistrate,  but  afPordiog,  as  everylxxly  knows,  no  ground 
to  supply  the  want  of  the  original  document  by  proof  of  a 
copy  of  it.  There  is  no  evidence  to  prove  it  is  a  copy ;  and 
with  negaid  to  comparison,  there  is  not  the  least  ground  to 
say  the  party  ever  saw  or  examined  the  original  paper.  On 
theae  gnound^  I  submit,  the  production  of  this  paper  would 
beji  most  dangerous  innovation  on  the  law4)f  evidoiee;  and 
when  you  consider  this  is  not  a  document  with  which  the 
prisoner  is  directly  concerned,  and  that  even  Hardie^s  con- 
cam  wtdi  it,  arising  chiefly  fi»m  a  personal  squabble  with 
Mr  Hardie  the  magistrate,  is  so  jremote,  that  to  recdve  evi- 
denee  of  this  kind,  merely  in  order  to  draw  some  additional 
shade  of  suqudon,  and  to  implicate  a  person  with  the  con- 
teatfi  of  a  dflrnment  wUch  he  is  not  proved  to  have  seen,  is 
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resting  a  case  of  extreme  hardship  and  peril  on  the  least  sub- 
stantial grounds  I  ever  saw.  Therefore,  I  submit,  the  pro- 
duction of  this  paper  is  not  only  extremely  hazardous  to  the 
prisoner  at  the  bar,  but  would  be  an  irregularity  in  the  con- 
duct of  the  proof  to  which  yoiur  Lordships  wiU  not  reai^ly 
give  your  sanction. 

.  Mr  Sergeant  HttBock.-^Mj  Lord,  nothing  new  has  been 
added  to-day  in  support  of  the  objection ;  I  can  add  nothing 
new  upon  it.  The  Court  decid^  yesterday  in  my  favour; 
and  I  trust  the  Court  will,  on  the  same  principle,  decide  ia 
my  favour  to-day. 

Lord  Chief  Baron  Shepherd. — I  believe  the  Court  arc 
agreed  in  opinion,  that  this  paper  is  admissible  in  evidence. 
The  question  of  the  effect  of  the  paper  is  another  question. 
That  which  we  are  now  called  qn  to  decide  is,  whether  it  is 
admissible  against  the  prisoner  at  the  bar. 

Now,  in  the  first  place,  with  respect  to  one  part  of  the 
paper,  namely,  that  sentence  which  one  of  the  witnesses 
has  sworn,  Uiis  morning,  to  be  a  copy,  or  rather,'in  other 
words,  to  contain  the  same  words,— -there  is  no  magic  in 
the  term  copy,— it  is  not  necessary  that  the  person  should 
have  copied  it  himself;  it  is  enough  that  he  is  able  to  swear, 
that  that  which  he  calls  a  copy  has  the  same  sentence  as 
that  which  is  called  the  original.  Now,  as  far  as  relates  to 
that  which  the  witness  calls  a  copy  of  what  he  heard  read 
from  the  watch-box,  and  in  the  reading  of  which,  as  I  under- 
stand him,  he  was  able  to  check  the  man,  and  to  see  he  read 
right,  he  knows,  as  he  has  sworn,  what  were  the  words  con- 
tained in  that  paper;  and  he  says,  that,  as  far  as  relates  to 
that  sentence,  this  paper  contains  the  same  words  as  that 
sentence,  which  he  heard  a  man  read,  and  which  he  saw  him 
read  on  the  watch-box.  It  would,  therefore,  as  far  as  relates 
to  that  sentence,  be  as  good  a  copy  of  that  sentence,  as  if  he 
had  had  time  to  have  deliberately  copied  it  with  his  own 
hand,  and  had  produced  it  in  his  own  hand-writing. 

But  the  Court  are  of  opinion,  that  the  whole  paper  itself 
is  admissible  evidence  under  the  circumstances ;  and,  I  con- 
fess, I  should  think  diis  paper  would  be  admissible  eri- 
denoe  under  the  circumstances  of  its  being  taken  down  from 
the  wall  cm  which  it  was  stuck,  if  there  had  been  no  other 
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paper  upon  the  watch-box  y— not  in  the*  outset  of  the  causci 
certainly y— -not  without  a  great  deal  of  the  evidence  tl|at 
has  been  given.  But  it  has  been  proved,  that  a  body 
of  men,  on  a  certain  day',  were  in  arms  at  a  certain  place ; 
thai  they  were,  to  use  the  language  of  the  law,  assembled 
more  gturrino^  in  a  warlike  manner ;  that  they  acted  in 
a  warlike  manner;  for,  when  they  were  desired  to  lay 
down  their  arms,  they  attacked  those  who  came  under 
legal  authority  to  desire  them  to  do  it;  they  themselves 
not  being  able  to  suggest  any  legal  authority  for  their  be^ 
ing  assembled  in  arms  against  the  King^s  peace.  Now,  when 
men  are  assembled  in  arms  m  that  way,  and  conduct  them- 
selves in  a  warlike  manner,  it  appears  to  roe,  that  if  any 
papers  or  proclamations  have  been  stuck  up  which  have  a 
tendency  towards  the  same  object,— (the  Court  must  decide, 
whether  there  is  such  a  connection  between  the  two  as  to 
enable  it  to  go  the  Jury,)— 4he  question  is,  whether  it  is 
admissible  evidence  of  the  kind ;  and  whether,  under  the 
drcumstances  of  the  case,  there  is  not  matter  sufficiently 
apparent  to  shew  that  connection  ?  Whether  men  being  as- 
sembled in  arms,  and  such  a  paper  having  been  placarded  in 
the  neighbourhood,  and  about  the  place,  and  about  the  time, 
where  they  are  so  assembled,  with  this,  also,  in  this  particu- 
lar case,  that  one  of  the  persons  who  was  assembled  in  arms, 
(though  it  is  not  proved  he  ever  saw  this  individual  paper,) 
was  sUll,  on  that  important  day  when  it  was  found  pla- 
carded, found  within  a  few  yards  of  where  this  was  taken 
down^  (I  speak  of  Hardie,)  in  connection  with  other  per« 
sons,  such  paper  is  not  admissible  evidence?  If  such 
a  paper  is  not  evidence,  other  evidence  admitted  is  not 
evidence ;  I  mean,  evidence  of  the  state  of  Glasgow  at  the 
time,  or  a  little  previous  to  the  time,  of  this  transaction. 
Thb  is  not  merely  offered  in  evidence  as  a  paper,  but  it  is 
oflfered  in  evidence  as  part  of  the  transaction,  as  part  of  the 
res  gesta; — there  is  a  warlike  assembly,  illegally  collected 
together,  immediately  afterwards.  Mr  Jeffirey  put  it,  whe- 
ther it  might  be  produced  if  it  had  been  publiehed  two  years 
before.  It  might,  under  circumstances ;  but  there  it  might 
strike  the  mind,  that  one  thing  could  have  no  connection  with 
the  other.     But  where  there  is  a  tumultuous  assembly,  and 


4S2 

there  are  in  the  neigbbourfaood  proclamationsy  or  addresses, 
or  matters  of  that  sort  stuck  up,  I  apprehend  the  contents 
of  those  papers  are  evidence,  and,  if  one  of  them  is  taken 
down,  that  paper  may  be  produced ;  and  I  should  also,  I 
confess,  be  of  opinion^  that,  b^g  stuck  on  the  wall,  the  pa- 
per need  not  be  produced,  but  that  if  any  man  could  give  the 
contents  of  it,  would  be  sufficient  There  may  be  a  copy 
taken  by  the  witness  himself;  if  that  has  not  been  done,  then 
a  verbal  account  may  be  given  of  it.  If  that  we^e  not  so, 
consider  what  the  consequence  might  be.  The  cases  I  am 
about  to  put  make  no  weight  against  the  prisoner,  they  are 
only  to  elucidate  the  principle  of  law.  Now,  let  us  put  the 
case  of  hostile  invasion  by  a  foreign  army,  and  that  procla- 
mations wtf  e  put  up  by  that  army,  inviting  the  King's  sub- 
jects to  join  it,  and  a  body  of  subjects  were  to  be  met,  aim- 
ed and  arrayed  in  a  warlike  nuMuier,  under  no  legal  autho- 
rity at  all,  and  proceeding  in  the  contest  with  those  who 
had,  I  think  nobody  could  say  it  might  not  be  proved, 
first,  that  the  enemy  had  landed ;  and,  secondly,  that  they 
had  stuck  up  proclamations,  though  you  did  not  shew  any 
pne  of  those  individuals  had  seen  it.  Now,  suppose  a  case 
pf  insurrection  and  rebellion,— and  I  will  put  the  case  of  the 
insurrection  that  happened  some  years  ago  in  1746, — suppose 
that  any  body  of  men  in  arms  had  been  met  by  the  King^s 
forces  after  the  Pretender  had  landed  and  published  his  prcK 
clamations,  eith^  marching  to  Derby,  or  marching  from 
Derby ;  without  your  being  able  to  prove  that  they  saw  the 
proclamations ;  it  might  be  proved  that  he  went  through  the 
county  proclaiming  himself.  The  question,  tIierefore>  is,  is 
it  so  far  connected  with  the  acts  and  transactions  of  the  par- 
ties that  it  makes  a  part  of  the  whole  general  transaction.  If 
it  is,  I  apprehend  it  is  clearly  admissible  evidence ;  and  I^ 
tberefore,amof  opinion,  that  the  particularsentenoe  which  that 
person  has  proved  to  be  a  copy,  and  to  have  the  same  words, 
-—to  be  a  fac-dmile  in  terms  as  far  as  evidence  goes, — (he 
swears,  <<  I  heard  that  sentence  so  read,  and  I  saw  it  while 
it  was  read  C  and  I  am  sure  this  is  the  same,)— is  quite  sa- 
tisfactorily proved.  The  Court  are  of  opinion,  that  with 
respect  to  that  part  of  the  evidence,  and  with  respect  to  the 
whole  placiKd,  jicpoippanied  by  the  fippcarapce  of  Glasgow 
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aftar  that,  foUoired  op  by  the  ri^ng  of  these  persons  on  the 
Wednesday  afterwards,  assembled,  indeed,  in  a  warlike  man- 
ner, from  the  terms  us^  by  the  examination  of  the  prisoner, 
who  speaks  of  a  commanding  officer,  and  a  command  being 
delegated  to  him,  and  his  bang  to  obey  commands  he  might 
recove,  which  is  proving  an  armed  assembly  contrary,  to  law. 
It  is  admissible  evidence. 

Mr  Jeffrey.'-^^n  the  grounds  now  stated  by  the  Court, 
I  am  satisfied  that  the  paper  is  admisnble ;  and,  to  the  ex- 
tent of  the  very  luminous  opinion  now  given,  I  never  should 
have  objected  to  its  bang  produced. 


[The  Address  was  read  asjbllows.] 

ADDRESS  TO  THE  INHABITANTS  OF  GREAT 
BRITAIN  AND  IRELAND. 

Pbiends  aud  Countbymen,— Roused  from  that  torpid 
state  in  which  we  have  been  sunk  for  so  many  years,  we  arc 
at  length  compelled,  fiom  the  extremity  of  our  sufferings, 
and  the  contempt  heaped  upon  our  petitions  for  redress,  to 
assert  our  rights  at  the  hazard  of  our  lives,  and  proclaim  to 
the  world  the  real  motives  which  (if  not  misrepresented  by 
designing  men,  who  have  united  all  ranks,)  have  reduced  us 
to  take  up  arms  for  the  redress  of  our  common  grievances. 
The  numerous  public  meetings  held  throughout  the  coun- 
try has  demonstrated  to  you  that  the  interest  of  all  classes 
are  the  same :  That  the  protection  of  the  life  and  property 
of  the  rich  man  is  the  interest  of  the  poor  man ;  and  in  re- 
turn, it  is  the  interest  of  the  rich  to  protect  the  poor  from 
the  iron  grasp  of  despotism :  for  when  its  victims  are  ex- 
hausted in  the  lower  circles,  there  is  no  assurance  but  that 
its  ravages  will  be  continued  in  the  upper;  for  once  set  in 
motion,  it  will  continue  to  move,  till  a  succession  of  victims 
faD.  Our  principles  are  few,  and  founded  on  the  basis  of 
our  constitution ;  which  were  purchased  with,  the  dearest 
blood  of  our  ancestors ;  and  which  we  swear  to  transmit  to 
posterity  unsullied,  or  perish  in  the  attempt.  Equality  of 
rights  (not  of  property)  is  the  object  for  which  we  contend, 
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and  wbieh  we  consider  as  the  only  security  fof  our  liberties 
and  lives;  Let  ud  shew  to  the  world  that  we  are  not  thnt 
lawless  stfiguinary  rabble,  which  our  oppressors  would  per- 
suade the  higher  circles  we' are;  but  a  braTe  and  generous 
people,  determined  to  be  free.  ''  Liberly  or  Death^  is  our 
motto ;  and  we  have  sworn  to  return  home  in  triumph,  or 
return  no  more.  Soldiers !  shall  you,  oountrjrmen,  bound 
by  the  sacred  obligation  of  an  oath,  to  defend  your  country 
and  your  king  from  enemies,  whether  foreign  or  domestic, 
{^nge  your  baycmets  into  the  bosoms  of  fathers  and  bo- 
thers ;  and  at  once  sacrifice,  at  the  shrine  of  military  despo- 
tism, to  the  unrelenting  orders  of  a  cruel  faction,  those  fed- 
ings  which  you  hold  in  common  with  the  rest  of  mankind  ? 
Soldiers  1  turn  your  eyes  toward  Spain,  and  there  behold  the 
happy  effects  resulting  from  the  union  of  soldiers  and  citi- 
zens t  Look  to  that  quarter,  and  there  behold  the  yoke  c^ 
hated  despotism  broke  by  the  unanimous  wish  of  the  people 
and  the  soldiery,  happily  accomplished  without  bloodshed  I 
And  shall  you,  who  taught  those  soldiers  to  fight  the  battles 
of  liberty,  refuse  to  fight  those  of  your  own  country  ?  ForUd 
it,  heaven !  Come  forward,  then,  at  once,  and  free  your  coun- 
try and  your  king  from  the  power  of  those  that  have  held 
them  too  too  long  in  thraldom.  Friends  and  Countrymen ! 
the  eventful  period  has  now  arrived,  where  the  services  of 
all  will  be  reqiuredy  for  the  fcnrwarcUng  of  an  object  ao  uni- 
versally wished,  and  so  absolutely  necessary.  Come  for- 
ward, then,  and  assist  those  who  have  b^gun,  in  the  comple- 
tion of  so  arduous  a  task;  and  support  the  laudable  efforts 
which  we  are  about  to  make,  to  replace  to  JBritons  those 
rights,  consecrated  to  them  by  Magna  Charta  and  the  Bill 
of  Rights,  and  sweep  from  our  shores  that  corruption  which 
has  d^raded  us  below  the  dignity  of  man,  owing  to  the  mis- 
representations which  have  gone  abroad  with  regard  to  our 
intentions.  We  think  it  indispensably  necessary  to  declare 
inviolable  all  public  and  private  property ;  and  we  hereby 
call  upon  all  Justices  of  the  Peace,  and  all  others,  to  suppress 
pillage  and  plunder  of  every  description,  and  to  endeavour 
to  secure  those  guilty  of  such  offences,  that  they  may  receive 
that  punishment  which  such  violation  of  justice  demands.  In 
the  present  state  of  affairs,  and  during  the  continuation  of 
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so  niomeHtous  a  struggle ;  we  earnestly  request  for  all  tp 
desist  from  th&t  labour,  from  and  after  this  day,  the  first  of 
April,  and  attend  wholly  to  the  recovery  of  their  rights,  and 
consider  it  as  the  duty  of  every  man  not  to  recommence 
until  be  is  in  possession  of  those  rights  which  distinguishes 
the  freeman  from  the  slave,  viz.  that  of  giving  consent  to 
the  laws  by  which  he  is  to  be  governed.  We  therefore  re^ 
commend  to  the  proprietors  of  pubUc  works,  and  all  others, 
to  stop  the  one  and  shut  up  the  other,  until  order  is  restored^ 
as  we  will  be  accountable  for  no  damages  which  may  be  sus- 
tmned,  and  which,  after  this  public  intimation,  they  can  have 
no  clidm  to.  And  we  hereby  ^ve  notice  to  all  those  who 
shall  be  found  carrying  arms  against  those  who  intend  to 
regenerate  their  country,  and  to  restore  its  inhabitants  to 
their  native  dignity,  we  shall  consider  them  as  traitors  to 
their  country,  and  enemies  to  th^r  king,  and  treat  them  as 
such.  By  order  of  the  Committee  for  Organization,  for 
forming  a  Provisional  Governments-Glasgow,  1st  April, 
18S0.  Britons  1  Grod,  justice,  the  wishes  of  all  good  men« 
are  with  us !  Join  together,  and  make  it  one  cause,  and  the 
naticms  of  the  earth  shall  hail  the  day  when  the  standard  of 
liberty  shall  be  raised  on  its  naUve  soil ! 

7%e  Lord  Advocate^-^My  Lord,  we  here  close  the  evi« 
denee  on  the  part  of  the  crown. 

Mr  Jeffret/.'^May  it  please  your  Lordship,  and  you. 
Gentlemen  of  the  Jury, — ^After  a  great  deal  of  time  spent 
in  debates  about  evidence,  which  it  is  very  probable  you  have 
not  entirely  understood,  and  a  great  deal  more  spent  in  the 
details  of  evidence,  the  bearing  of  which  upon  the  case,  I, 
for  one,  profess  I  am  little  able  to  understand ;  we  have,  at 
last,  come  to  a  stage  of  the  proceedings  in  which  I  trust  that 
no  room  for  misunderstanding  will  be  left :  For,  unless  I  very 
grievously  misapprehend  the  nature  of  the  case  which  you  - 
are  now  to  try,  it  resolves  itsdf,  and  is  now  come  to  as 
ample  and  plain  a  point  of  evidence,  and  reasonable  construc- 
tion of  evidence,  and  to  a  matter  of  as  easy  and  simple  defi« 
nition,  as  any  case  that  any  of  you  ever,  as  jurymen,  under . 
that  law  which  is  the  ornament  of  Scotland  as  to  other  crimes, 
tried,  or  were  witness  to  seeing  tried* 
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And,  Gentlemen,  hetotc  I  proceed  to  state,  in  a  word,  to 
you,  what  I  take  tliis  question  and  this  case  to  be,  it  may 
not  be  amiss  that  I  should  state  to  you  what  most  unques- 
tionably it  is  pot.  Gentlemen,  then,  in  the  first  place,  it  is 
not  a  question  whether  the  prisoner  at  the  bar  is  clearly  a 
guilty  or  an  innocent  person ;  it  is  not  a  question  whether 
Uie  evidence  laid  before  you  this  day  has  cr  has  not  cod- 
victed  him,  to  your  satisfaction,  of  great  and  aggravated  aod 
multiplied  capital  offences.  Upon  these  questions  I  might 
begin  by  conceding  to  you,  the  affirmative  which  is  maintaio- 
ed,  or  might  be  maintained,  on  the  part  of  the  prosecution; 
and  yet  look  with  unabated  confidence  for  a  verdict  of  ac- 
quittal at  your  hands,  from  the  only  charge  with  which  be, 
or  I,  or  you»  have  this  night  to  do.  That  charge.  Gentlemen, 
isy  Whether  the  evidence  is  complete  and  satisfactory,  of  his 
having  committed  the  crime  of  High  Treason ;  and  still  more 
narrowly,  whether  he  has  committed  those  particular  Trea- 
sons, and  had  proved  against  him  those  special  overt  acts, 
by  which,  in  the  indictment  before  you,  it  is  affirmed  that 
he  has  contracted  the  guilt  of  High  Treason.  To  this  limited 
and  precise  issue,  it  must  be  admitted  on  all  hands,  that  the 
question  was  reduced  when  it  came  into  court;  and  that 
every  thing  that  does  not  go  to  satisfy  you  upon  that  point, 
ought,  to  be  discarded  from  your  minds,  as  referable  to  a 
question  and  a  case  which  neither  is,  nor  can  be  before  you. 

But,  Grentlemen,  I  believe  I  may  proceed,  and  state,  that 
with  regard  to  by  far  the  greater  part  of  the  Treasons  that  are 
actually  charged,  you  have  as  little  to  do  with  them  as  with 
the  other  felonies,  or  other  crimes,  of  which  evidence  may 
have  been  laid  before  you ;  because,  as  to  the  question  of  any 
attack  or  any  design  of  injury  to  the  person  of  the  Sove- 
reign, or  any  of  those  more  questionable  and  less  laudable 
Treasons,  that  have,  by  a  constructive  interpretation  of  the 
original  statute,  been  ruled  in  other  cases,  and  in  other  courts, 
fortunately  for  us  all,  we  have  nothing  to  do  with  them  her& 
How  far  die  taking  up  and  following  out  designs  for  gene- 
ral alterations,  not  touching  matters  of  state,  or  the  govern* 
niiKit  and  laws,  at  least  the  laws  generally,  have,  or  have 
mA  beaa  Jtightly  held  to  be  Treasons  in  other  places,— is  a 
question  which  I,  for  one,  m^ht  say,  I  should  consider  as 
open  to  argument ;  but  whidi,  I  say,  is  clearly  not  in  ques- 
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tion  here :  and,  therefore,  it  would  be  very  idle  and  unpar- 
donable in  me  to  detidn  you  with  any  discussions  that  relate 
to  that.  I  may  only  observe,  however,  that  the  learned  per- 
son who  opened  the  case  to  you  on  the  part  of  the  Crown, 
was  guilty,  in  my  apprehension,  of  an  error,  in  stating  to 
you  that  the  law,  even  by  those  dedsions  to  which  I  have 
referred,  and  I  say  there  is  no  warrant  for  them  by  the  sta- 
tute-^that  the  law  is,  that  conspiring  to  levy  war,  in  all 
caadB  where  war  may  be  levied,  is,  independently  of  the  sub- 
stantive definition  of  Treason-«-is,  independently  of  a  late 
cfafinitioz^  by  an  act  of  the  late  King-^-is,  and  was  always  an 
overt  act  to  prove  Treason  under  the  original  statute.  I  do 
not  mean  to  deny,  that  there  are  decisions  going  that  length, 
as  to  certain  Treasons ;  but  it  is  a  mbtake  to  apply  it  gene« 
rally.  And  I  say,  that  with  regard  to  conspiracy  to  levy 
war,  to  effect  alterations  not  touching  government  or  the 
state,  that  such  conspiracy  neither  is,  nor  ever  was,  an  overt 
act  of  Treason,  by  compassing  and  imagining  the  King^s 
death.  It  has  been  held,  indeed,  that  actually  levying  war^ 
far  the  purpose  of  throwing  down  all  inclosures,  or  for  the 
purpose  of  throwing  down  all  dissenting  meeting-houses,  or 
fijr  the  purpose  of  throwing  down  all  brothels,  is  Treason, 
within  the  clause  of  levying  war ;  but  conspiring  to  levy  war 
for  that  purpose,  never  was  held  to  be  an  act  of  compass- 
ing the  King^s  death.  Therefore,  I  conceive  it  was  stated 
fSur  too  broadly,  when  it  was  stated  to  that  effect  I  think^ 
however,  that  all  this  is  not  material  to  the  present  question ; 
because,  undoubtedly,  the  substantive  charge  against  the 
prisoner  is  exhausted,  by  considering  it  as  a  charge  of  con- 
sfitacj  tp  levy  war,  to  compel  the  Sovereign  to  change  his 
meoBures,  or  an  actual  levying  of  war,  which  is  a  treason  un- 
der the  original  statute  of  King  Edward.  And,  therefore. 
Gentlemen,  the  question  comes  to  be,  Whether  the  prisoner 
at  the  bar  has  been  proved  by  sufficient  evidence  to  have 
ritbcr  oonspired  to  levy  war,  or  actually  to  have  levied  war, 
for  those  purposes  and  those  objects. 

Genilenien,  t  shall  not  trouble  you  in  the  statement  of 
the  case,  which  I  conceive  to  be  a  very  clear  one,  with  more 
remarks  upon  the  law  of  it,  than  simply  to  make  this  state- 
ment,-«-That  while  the  law,  as  you  have  heard,  requires 
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tliat  theoonspuring  to  levy  war,  like  every  other  act  of  Trea- 
son,  must  be  made  out  and  proved,  by  proof  of  certain  overt 
acts  sufficiently  established ;  the  proper  definition  of  an  overt 
act,  I  take  leave  to  say,  has  also  been  erroneously  pven, 
(and  that  is  more  important  for  you  to  conoder,  widi  a  view 
to  the  practical  application  of  the  law  in  your  vercBct,) 
by  the  learned  Counsel  who  opened  the  case  for  the  prose* 
cution.    Gentlemen,  he  stated  to  you,  that  the  purpose  with 
which  any  act  is  done,  is,  no  doubt,  what  in  all  caaop  coo- 
stitutes  its  innocence  or  criminaUty ;  and  that  in  the  matter 
of  Treason,  either  by  conspiring  the  ]^ng^s  death,  €x  by  oon- 
spiring  such  war  as  is  here  charged,  though  the  act  is  not 
committed,  the  intending  and  conspiring  tp  do  it,  if  evidenced 
by  overt  acts,  is  sufficient  to  entitle  the  prosecutors  to  a  ver- 
dict of  guilty.    But  we  differ  a  little  as  to  what  an  overt  act 
is.     Says  my  learned  friend.  As  the  guilt  is  of  the  nund, 
and  we  cannot  see  the  mind,  we  must  have  acts  to  indicate 
it    And  he  smd,  that  any  act  which  indicates  a  wisb  or  in* 
tention  of  that  kind,  is  an  overt  act    Now,  that  I  deny:  it 
is  by  open  fact  that  he  must  be  proved  and  convicted  of  this 
Treason ;  and  th^  fact  must  be  something  which  proves  not 
merely  the  existence  of  an  intention,  but  that  this  intention 
was  begun  to  be  carried  into  effect,  or  prepared  to  be  car- 
ried into  effect;  and,  Gentlemen,  it  is  v^  material  yon 
should  att^d  to  that    Gentlemen,  I  say  the  law  of  Trea- 
son, and  I  am  CQufident  it  will  be  so  stated  by  higher  aodio- 
rity  than  mine,  requires  proof  of  overt  acts  importing  an  ac- 
tual inchoation  of  the  treasonable  design.    But  I  say  that 
the  mere  proof  of  intention  is  not  an  overt  act  by  the  law  of 
Treason ;  and  that  any  thing  that  is  admitted  to  be  sufficient 
to  convict  a  party,  certmnly  with  a  view  to  the  intenticm, 
must  be  something  that  has  more  in  it  than  mere  evidence 
of  the  exist^ce  of  an  intention.  It  must  be  a  step  taken  to- 
wards carrying  the  intention  into  effisct    I  do  not  mean  to 
say  the  intentbn  must  actually  be  carried  into  effisct;  but  I 
say,  the  fact  done  must  prove,  not  merely  the  esdslenoe  of 
an  intention,  but  must  be  a  move  towards  the  oompletiaD  of 
that  intention.    And  to  illustrate  this,  I  need  only  state  the 
settled  law  as  to  words  diarged  as  treasonable.  Why,  Gen- 
tlemen, if  all  that  was  required  was  prodT  of  intention,  there 
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is  not  cmly  no  better,  but  no  equal  proof  of  intention,  with 
tliat  of  dear  words,  detibentely  spoken :  For,  as  has  been 
well  remarked,  there  is  no  other  exponent  of  the  mind  o 
thoagfat  half  so  -clear,  and  precise,  and  certain,  as  unequivo. 
cal  words,  deKberately  spoken  and  distinctly  remembered. 
That  indeed  is  sdf-^vident  Acts  may  be,  «id  always  are, 
equlTocsl,  as  to  the  purpose  from  which  they  originate^  and 
for  the  most  part  require  the  conoomitant  of  words  to  shew 
fitmi  iriiat  they  originate ;  but  the  most  direct,  immediate^ 
and  oonduttve  proof  of  intention,  is  the  proof  of  clear  words 
shewing  that  intention.  Yet,  Grentlemen,  it  is  settled,  that 
words  merely  expresaing  intention  are  no  overt  acts  of  Trea^ 
son ;  and  to  giye  them  this  quality,  they  must  be  words  used, 
not  as  indicadng  intention,  but  as  words  amounting  to  fi  step 
towards  the  execution  of  the  intenUoiK— words,  for  instance, 
of  command;  as  if  I  order  a  person  to  go  and  fulfil  my  pur- 
pose,  that  is  an  overt  act ;  words,  in  like  manner,  approving 
the  act  afterwards,  or  any  thing  else  of  the  sort — not  as  eviJ 
denoe  of  an  intention,  but  conu^ted  w^th  deeds  eitb^  dime 
or  to  be  done* 

lo  case  it  should  be  said  again  thut  I  atat^  the  law  upon 
my  own  authority,—- for  I  certainly  never  would  presume  to 
make  any  such  statement,  and  thought,  when  I  did  it  be*- 
fbre,  I  only  stated  the  law  upon  which  we  were  all  agi^eed— » 
I  will  read  you  an  authority  from  an  author,  I  believe,  of 
the  highest  reputation,  upon  this  branch  of  the  law—- from 
the  work  of  Judge  Foster;  and  I  read  now,  my  Lord» 
from  pages  209  and  aOS.  My  Lord,  it  is  a  question  with 
i^ard  to  words,  in  which  he  says,  that  '<  the  rule  dted  from 
the  State  Trials  is  very  properly  guarded,  being  cpnfined  to 
words  not  rdative  to  any  actor  deugn;  for  words  connected 
with  fjBcts,  or  expressive  of  the  intendon  of  the  speaker, 
may,  under  some  circumstances,  bring  him  within  the  sta- 
tute of  Treascms."*  And  then.  Gentlemen,  after  stating  cer- 
taiQ  other  cases,  and  explaining  them  upder  that  view,  he 
aaya  this— -after  quoting  the  report  of  a  learned  person: 
^  His  Lordship  reasoneth  in  this  passage,  as  if  he  considered 
the  overt  acts  required  by  the  statute  iperely  as  matters  of 
evidence,  tending  to  discover  the  imaginations  of  the  heart. 
Then  he  proceeds:    "  Overt  acts  undoubtedly  do  discover 
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tlie  mao^s  intentions;  butt  conceive  they  are  not  to  be  oon- 
mdtted  merely  as  evidence,  but  as  the  means  made  use  of  to 
eiBectuate  the  purposes  of  the  heart.  With  r^ard  to  homi- 
cide, while  the  rule  VohmUas  profado  prevailed,  the  overt 
acts  of  compasong  were  so  considered.  In  the  cases  dted 
by  Coke,  there  were  plain  flagidous  attanpts  upcm  the  lives 
of  the  parties  mark^  out  for  destruction;  and  though,  in 
the  case  of  the  King,  overt  acts  of  less  malignity,  and  having 
a  more  remote  tendency  to  his  destruction,  are  with  gteat 
propriety  deemed  treasonable;  yet  still  they  are  considered 
as  means  to  effectuate,  not  barely  as  evidence  of  the  treason^ 
able  purpose.^  Gentlemen,  I  might  read  a  great  deal  more. 
But  I  have  read  this,  not  as  requiring  authority  to  those  who 
know  it,  but  as  arming  myself  with  that  authority  in  stating 
the  law  to  you.  It  is  indeed  plain  common  sense,  that  a  man 
shall  not  answ^  for  the  intentions  of  his  heart,  though  made 
manifest  by  words ;  but  the  overt  acts  must  be  steps  and 
means  actually  adopted  towards  the  completion  of  the  end. 

Now,  Gentlemen,  this,  I  must  say,  is  all  that  I  think  it 
necessary  to  lay  before  you,  as  to  the  law  of  the  case  which 
you  are  to  try.  And  I  haye  already  stated  to  you,  in  a 
concise  form,  what  is  the  plun,  ample,  ordinary  Juiy  ques- 
tion that  you  are  now  to  try,  under  the  guidance  <xf  this 
f^n  atid  obvious  maxim  of  law.  It  is.  Whether  this  per- 
son waged  war,  or  conspired  to  wage  war,  vrith  and  for  the 
purpose  of  overturning  the  constitution,  or  compelling  the 
Sovereign  to  change  the  law,  or  to  overawe  eidier  of  the 
bodies  of  the  legislature  ?  In  other  words,  Whetbar  it  is 
proved  that  he  took  steps  and  did  acts  intended  by  him  to 
flirther  and  effectuate  those  purposes  ? 

Gentlemen,  before  stating  the  facts  in  a  very  short  sum- 
mary^ notwithstanding  the  observation  I  incurnk[  before^  I 
wiH  not  read  the  evidence ;  and  yet  I  will  neither  mis-state 
it  nor  omit  any  thing  I  think  material;  but  I  must  just  ob- 
serve, that  there  is  a  distinction,  and  a  pretty  important 
one,  between  the  case  of  Treason  as  to  the  importance  of 
the  purpose  and  object,  and  the  case  of  other  offences.  It 
is  no  doubt  tru^  that  all  offences  receive  their  criminality, 
and  derive  their  character  of  crime  from  the  depraved  in- 
tention and  purpose  from  which  they  originate;  but  it  va 
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by  no  means  a  finr  fMoallel  which  has  been  attemptody  and 
may  again  be  attempted  to  be  drawn^  in  saying,  that  if  the 
ftct  be  proved,  it  lies  with  the  party  against  whom  it  is  pro- 
"ved,  to  shew  that  die  criminal  intention  did  not  arise  upon 
i^  and  that  is  a  matter  of  l^[al  and  common  sense  infe- 
rence irom  the  &ct,  as  to  whidi  there  is  nothing  more  dif- 
ficult in  Treason  than  in  any  other  ofienoe.  Now,  there  is 
in  an  this  a  very  radical  and  cardinal  error.  It  is  truly 
said,  if  a  man  kUi  another,  the  fiict  of  killing  may  be  inno- 
eent,  it  may  be  laudable;  or  it  may  be  (a*iminal9  it  may  be 
Uameableinalnghcrorlowerd^ree:  To  do  it  in  a  field  of 
battle^  in  defence  of  the  King,  is  laudable— the  case  of  an 
execution  is  the  same ;  if  it  is  a  robber,  it  is  excusable ;  if 
a  man' kill  in  defence  of  his  property;  if  a  man  is  killed  in 
Ihe  heat  of  passion,  it  is  not  murder^  but  homicide;  if  he 
do  it  by  misapprehension,  carelessness,  or  accident,  it  is 
more  or  less  blameable,  and  the  inquiry,  in  all  these  cases, 
must  he,  what  was  the  purpose,  to  ascertain  the  character 
of  the  crime. 

But,  Gentlemen,  you  see  that  in  those  cases  where  mur- 
der, and  homicide,  or  manslaughter,  as  we  term  it,  are  the 
diarge  that  is  made,  the  fact  of  having  slain  a  man  neces^ 
sarily  puts  the  party  upon  his  defence ;  and  the  only  thing 
that  the  prosecutor  has  there  to  prove,  is,  that  it  vxu  not 
jusiifiiMy  done.  There  is  only  one  alternative  there :  but. 
Gentlemen,  the  peculiarity  of  Treason,  and  that  upon  which 
this  case  hinges,  is  this,  that  acts  may  be  proved,  that  if  the 
question  were  merely,  whether  they  were  justifiably  done^ 
may  be  proved  not  to  be  justifiably  done,  or  so  as  to  excuse 
the  party,  and  would  require  him  to  bring  evidence  that 
they  were  justifiably  done ;  but  the  difierence  is,  that  we 
are  not,  as  in  the  case  of  a  murder,  where  a  violent  slaugh- 
ter of  a  man  has  taken  places  and  the  prisoner  is  under  the 
pdn  of  being  found  guilty  if  he  can  give  no  explanation^ 
and  that  is  the  only  issue.  The  question  there  is^  whether 
the  slaughter  was  justifiable  or  not  i  and  the  presumption  is 
against  that,  and  the  burthen  lies  on  the  party  accused.  But 
what  is  the  case  of  Treason  P  they  may  say,, quite  correctly, 
that  the  facts  done  and  proved  raise  a  presumption  that  they 
were  done  iUegaUy : .  but  it  is  not  a  simpk  issue,  and  only 
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aUeniati?e9  were  diey  dime  legaBjf  or  treoionablg;  became 
ihey  may  have  been  done  illegally  and  yet  not  treaeonably ; 
•and  there  are  a  great  many  ill^;al  eauseB  to  whidi  thef 
may  be  referred,  which  yet  stand  quite  dear  <tf  Treaaoii. 
Now,  my  proposition  in  law  ismi  that  &ir  ground,  that  that 
being  the  case  here^  it  lies  on  the  prosecutor  to  satisfy  yoo, 
not  only  that  facts  were  done  that  are  unjustifiaUe  and  iBe- 
gal,  (which  would  throw  the  burthen  of  proof  on  the  defend- 
ant if  he  adced  an  absolute  acquittal  tit  ^bro/iofi,)  because 
there  are  a  great  yariety  of  other  causes  to  which  they  may 
be  referred,  and  by  which  the  culpable  quality  and  gene- 
ral criminality  of  the  &ct  wbith  may  be  established,  without 
any  proof  of  High  Treason^  is  the  peculiar  and  onl^  cSBeme 
here  charged ;  and  therefore,  I  say^  all  the  burthen  of  pro^ 
ving  that  the  acts  were  done  treawnablffy  lies  on  the  pursuer ; 
and  unless  the  spedfic  crime  charged  be  proved,  the  party 
is  entitled  to  an  acquittal  without  any  evidence^  and  with- 
out any  explanation  at  all ;  and,  therefore,  it  is  by  no  means 
a  feir  or  just  parallel  to  say^  that  we  roust  either  justify  the 
acts  done,  or  you  must  refer  them  to  Treason.  I  demur  to 
that  in  point  of  law,  reason^  and  the  practice  of  all  courts 
of  justice.  The  accuser  must  make  out  the  crime  diarged ; 
and  he  does  not  do  that  by  proving  facts  that  fu^  indeed 
be  referred  to  Treason,  but  may  also  be  referred  to  another 
crime  $  and  he  is  not  to  say,  because  you  gsunot  justify^  I 
will  call  it  the  highest  offence,  and  say  it  is  not  assault,  or 
illegally  resisting  authorities,  but  is  treasonable,  because  it 
may  arise  from  a  treasonable  purpose,  which  you  must  dis- 
prove. I  say  there  is  neither  authority  nor  precedent  for 
such  a  proposition. 

Gentieroen,  I  dare  say,  with  the  knowledge  you  have  of 
this  case  from  the  evidence^  you  will  have  been  at  no  loss  to 
apply  what  I  have  said  to  the  case  before  you,  although, 
perhaps^  correctly  speaking,  I  ought  to  have  laui  the  foun- 
dation of  these  remarks  by  a  short  resumption  of  the 
case  as  I  take  it  to  be.  I  will  state  how  I  take  the  case  to 
stand.  I  have  already  said  it  is  not  for  you  to  inquire  whe- 
ther  the  prisoner  acted  jusiifiablff  in  this  matter.  You  are 
only  to  try  whether  he  has  been  guilty  of  High  Treason, 
and  whether  his  acts  were  for  the  purpose  of  subverting  the 
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coiMtUatioDy  or  of  overawing  the  Parliament.  I  will  not 
read  the  evidence,  and  I  am  sure  I  am  not  fiurly  liable  to 
censure  for  this,  when  I  admit  that  the  proaeciitor  hat  pro- 
ved all  the  specific  facts  which  he  has  alleged,  oat  and  out* 
I  admit,  as  broadly  as  can  be  stated,  that  it  is  proved  be- 
yond all  ground  of  reasonable  question,  that  the  unforto* 
nate  prisoner  at  the  bar  did  march  widi  an  armed  nmlti- 
tnde  to  the  disturbance  of  the  public  peaces  and  did  enter 
into  a  conflict  with  the  King^s  forces  in  the  discharge  of 
th^r  duty.  In  the  outset  of  my  defence,  I  admit  all  this^ 
broadly  and  dbtiactly  before  you.  I  did  not  ask  a  question 
of  the  witnesses  who  proved  those  facts;  and  yet  they  went 
on  proving  them  over  and  over  again,  which  we  have  been 
accused  of  doing  in  Scotland;  but  I  never  in  my  life  saw  so 
moch  of  it  as  in  this  first  specimen  of  the  English  form  of 
proceeding— tliey  brought  seven  or  eight  people  to  tell  the 
same  story,  of  their  marching  with  pikes ;  Baird  in  the  mid- 
dle of  them,  sometimes  with  a  gun,  sometimes  with  a  pike^ 
striking  his  gun  on  the  dyke ;— witnesses  whom  they  knew 
we  did  not  intend  to  contradict,— and  so  your  time  was 
consumed,  not  to  satisry  you  as  to  the  facts,  but  to  impress 
on  your  minds  the  horrors  of  those  deeds,  into  the  l^gal 
character  of  which  it  is  very  necessary  to  inquire.  Those 
fiurts  are  admitted ;  but  isTreason  admitted  because  they  are 
admitted  ? — I  say  no. 

Gentlemen,  I  might  read— I  am  afraid  of  imputations 
which  I  am  not  conscious  of  deserving— it  may  be  said  I 
give  my  law  here  too,  that  an  actual  attack  on  the  King's 
forces  Is  an  overt  act  of  High  Treason,  without  any  evi* 
dence  of  purpose.  I  say  there  is  no  authority  for  that^  pro- 
perly understood,  nor  is  there  any  authority  for  saying  that 
the  fact  of  an  attack  on  the  King's  forces  being  proved, 
throws  the  burthen  of  proving  any  other  than  a  treasonable 
purpose  on  the  accused  party.  It  does  not.  I  say  this^ 
which  is  a  general  proposition  which  I  should  like  to  hear 
controverted,  that  nothing  is  evidence  of  Treason,  primaJO' 
dCf  or  any  other  ,^ici^— nothing  is  evidence  of  Treason, 
which,  with  the  circumstances  of  it,  is  not  fitted  to  satisfy 
,  the  Jury,  not  merely  of  the  fact  of  a  battle^  but  of  a  trea. 
sonable  purpose  in  giving  battle.    No  doubt  it  is  true,  that 
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the  circttdastancCT  preceding  and  accompanying  the  attack, 
majv  in  some  cases,  be  safely  enough  left  to  the  Jaiy,  as  snC- 
ficient  evidence  of  a  treasonable  purpose;  but  I  say,  the 
mere  nltimate  congress,  the  actual  fact  of  pushing  a  pike 
at  the  King's  soldiers,  or  half  a  doxen  in  a  row,  could  never 
be  said  to  be  Treason,  if  nothing  else  was  proved,-— and 
there  is  no  authority  for  that  in  the  passage  referred  to  by 
the  Solicitor-General.  The  Solicitor-General  read  to  you, 
from  page  £19  in  Foster ;  however,  I  go  a  little  further 
back,  to  the  bottom  of  the  preceding  pag^  which  is  the 
context :  *<  An  assembly  armed  and  arrayed  in  a  warlike 
manner,  for  any  treasonable  purpose,  is  beUwn  levatwoh 
diough  not  bettum  percussum  ;**  that  is  to  say,  it  ia  war 
levied,  though  not  actually  waged ;  and  "  listing  and  march** 
ing  are  sufficient  overt  acts,  without  coming  to  a  battle  or 
action ;"  and  coming  to  action  requires  a  treasonable  pur- 
pose as  much  as  the  rest.  Then  he  says,  «  attacking  the 
King^s  forces  in  opposition  to  his  authority/'  Now  I  sub- 
mit diat  this  means  most  manifestly,  to  oppose  his  authori- 
ty, and  td  the  effect  of  resisting  the  King's  authority^  and 
waging  war  against  bim^  and  the  whole  passage  shews  it : 
**  Attacking  the  King's  forces  in  opposition  to  his  authority, 
upon  a  march,  or  in  quarters^  is  levying  war  against  the 
King.  But,  if  upon  a  sudden  quarrel^  from  some  affront 
given  or  taken,  the  neighbourhood  should  rise  and  drive 
the  forces  out  of  their  quarters,  that  would  be  a  great  mis- 
demeanor, and  if  death  should  ensue,  it  may  be  felony  in  the 
assailants,  but  it  wiU  not  be  Treason^  because  there  was  no 
tntenHan  against  the  Kin^s  person  or  gaoemmentT*  What 
does  this  passage  amount  to,  but  that,  besides  the  evidence 
of  attack,  there  must  be  evidence  of  a  treasonable  purpose, 
whatever  it  may  be;  an  intention  to  dethrone  or  murder 
the  Sovereign^  or  to  change  the  government,  or  to  overawe 
the  legislature.  Those  intentions  must  be  proved,  I  do  not 
wy  by  direct  evidence,  but  by  circumstances;  I  mean  that 
the  naked  fact  of  opposition  to  the  King's  troops,  does  not 
affi>rd  such  evidence;  and  that  not  only  the  circumstances 
stated  in  that  passage,  but  a  variety  of  others  to  which  I 
may  refer,  as  coming  a  little  nearer  the  circumstances  of 
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the  present  case^  will  exclude  the  suppoBition  of  a  treaflon^ 
able  purpose. 

Why*  Gentlemen,  it  was  admitted,  I  think,  that  ir,  in 
point  of  fiict,  a  band  of  smug^ers  are  attacked  by  a  troop 
of  the  King's  forces,  and  tarn  upon  them  and  resist  them; 
nay,  if  in  order  to  clear  the  way  they  become  the  assailants, 
and  go  and  dri?e  off,  by  force  of  arms,  the  forces  who  are 
stationed  at  a  post  to  prevent  their  going  where  they  want 
to  go,  and  carry  on  thdir  commerce,  that  is  an  offence ;  it 
might  be  an  a^pravated  murder,  if  death  ensues^-but  it  is 
not  Treason.  It  is  so  admitted^— and  yet  it  may  be  in  fur* 
therance  of  a  pretty  general  confederacy.  I  believe  on  the 
shores  of  Ireland  considerable  multitudes  of  persons  are  in 
the  practice  of  levying  such  a  war  on  the  soldiers ;  and  yet 
nobody  ever  thbught  of  trying  those  persons  for  Treason, — 
nor  is  there  the  least  surmise  of  Treason.  In  the  same  way^ 
if  persons  commit  a  felony  of  any  kind,  requiring  a  consi* 
derable  number  of  persons  to  commit  it— riot,  burning 
woods,  pulling  down  particular  fences,  or  any  thing  else, 
there  is  a  great  riot  raised,  and  the  military  arc  sent  to  ap« 
prehend  them,  with  a  view  to  their  being  tried ;  and  if  they 
redst  the  military,  and  turn  on  them  and  defeat  them,  or  are 
defeated^  no  matter  which,  and  many  lives  are  lost,  and 
much  blood  shed — ^that  is  not  Treason.  Now,  supposing 
any  of  these  circumstances  to  occur,  and  some  severe  zealous 
person  should  bring  a  process  for  Treason,  and  have  a  spe- 
cial commission  to  try  it,  and  should  just  limit  his  proof  to 
give  in  evidence  the  actual  congress,  bringing  forward  the 
officers  to  say  they  were  assiuilted  in  a  particular  situation, 
and  were  then  to  say,  I  have  proved  my  Treason.  Gentle* 
men,  would  that  be  proof  of  Treason  ?  It  would  be  proof 
oi  something  illegal,  but  would  there  be  evidence  to  satisfy 
a  Jury  upon  the  mere  fact.  Supposing  the  whole  scene 
were  drawn  up  before  your  eyes^  and  you  saw  a  set  of  men 
with  bad  coats,  and  a  set  of  men  with  red  coats,  engaged 
in  conflict  together,  would  you  say  that  is  a  scene  of  Trea^ 
sonf  Would  any  gentleman  consider  that  enou^  ?  Would 
not  you  say,  I  want  evidence  of  that,  without  which  the 
Treascm  cannot  subsist,  namely,  the  treasonable  purpose  of 
the  attack.   Cra  it  be  pretended,  that  the  naked  presence  of 
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it  18  legally  and  prc^ierly  sent  to  you,«-*-but  it  is  seDf  toyou 
as  matter  tooonsidar^  not  as  evidence  that  you  are  bound  to 
receive^  as  importing  that  the  prisoner  was  connected  with  ii 
as  a  perscMi  lesponmble  for  its  contents,  or  proved  to  be  aware 
of  its  contents.  Not  one  approach  has  been  made  to  that; 
but  the  tenor  of  it  has  been  laid  before  you,  because  there 
are  circumstances  which  may,  by  possibility  and  by  the  help 
of  other  evidence,  make  out  such  a  connection  between  the 
prisoner  and  these  papers,  as  to  make^it  fair  that  you  should 
have  them  before  you  as  evidence  in  the  whole  cause ;  nay, 
if  I  undcntand  the  last  determination  rightly,  these  hand- 
bills have  only  gone  to  you  under  a  view  of  the  case  to  which 
I  must  say  a  word  by  and  by,-^naincly,  as  part  of  the  ge- 
neral evidence  o£  the  gcmeral  circumstances,  and  situation, 
and  condition  of  that  district  of  the  country  in  whidi^these 
operations,  in  which  the  prisoner  was  engaged,  took  place; 
because  undoubtedly  the  meaning  of  persons  in  arms,  as  to 
whether  they  are  acting  against  the  King^s  autliority  or  not^ 
will  receive  a  more  or  less  favourable  construction  accord- 
ing to  the  circumstances  of  the  times.  If  there  is  a  great 
rebellion  on  foot,  a  foreign  enemy,  or  a  pretender  to  the 
throne  who  divides  the  troops  with  the  King,  and  a  con- 
flict takes  place  between  a  body  of  armed  men  and  the  King's 
forces,  that  is  a  strong  ingredient  to  shew  it  was  a  treasonable 
waging  of  war  that  was  intended :  But  in  a  quiet  time,  when 
there  is  no  sudi  disturbed  state  of  the  country  as  to  appre- 
hend a  rebellion,  persons  killing  some  of  the  King^s  forces  is 
no  evidence  of  Treason ;  and  the  treasonable  purpose  must 
be  made  out  independently  of  the  circumstances  of  the  coun- 
try. Therefore,  I  admit  that  these  papers  are  admissible 
evidence  to  prove,  that  in  that  district  of  the  country  in- 
flammatory hand-bills  were  posted  about,  exciting  persons  to 
such  acts  as  are  here  charged ;  but  then.  Gentlemen,  how 
is  it  as  to  the  fact  of  my  being  concerned  in  that  more  than 
any  other  part  of  the  population,  to  all  of  whom  a  knowledge 
of  that  flaunt,  loyal  and  disloyal,  came. 

Now,  let  us  see  a  little  if  any  thing  more  can  be  made  of 
these  two  hand-bills  which  you  are  to  take  with  you,  and 
which  have  been  read  to  you.  Gentlemen,  the  first  of  than, 
it  is  proved,  is  a  hand-bill  that  was  given  by  one  of  the 
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ptttyi  eomnlaiided  by  HATcbe,  when  theywere  in  a  slate 
of  separation  from  the  larger  bo^  with  which  the  prisoaei: 
was,  which  unquestionably  was  delivered  over  to  Cook,  but 
certainly  not  in  the  presence*  not  with,  the  knowledge^  00 
approbation,  or  direction  of  the  pcisoner  at  the  bar.  In  the 
first  place,  I  do  submit  to  you,  that  a  paper  thus  partiaUy 
identified  and  recollected  in  a  vague  wayt  la  exdnded  firnm 
your  notice.  You  are.  bound  to  consider  that  we  now  stand 
in  a  court  of  law,  and  bound  to  enforce  the  rules  of  evidence 
strictly  against  the  prosecutor  for  a  capital  oflPenee.  I  say^ 
you  are  boond  to  consider  whether  there  is  any  evidence 
of  that  paper  being  ather  the  same  pifiery  or  a  tme  copy 
of  the  paper,  that  was  so  delivered  by  one  of  that  par^ 
to  Cook.  You  have  heard  it  was  out  of  the  hand  of 
Lieutenant  Hodgson  for  a  certain  time;  that  he  read.it 
very  ourtoriiy-MNily  a  part  of  it  indeed;  that. he  looked 
at  it,  and  gave  it  to  his  cobnel^  but  he  did  not  know  the 
contents  of  it.  He  got  back  a  paper  from  the  ccdonel^ 
which  be  marked,  as  believing  it  to  be  the  same.  That  waa 
thought  sufficient  to  entitle  the  prosecutor  to  lay  it  before 
you ;  but  is  that  sufficient  for  you  to  hold  that  this  was  the 
pap^r,  or  a  paper  erf*  that  tenor,  given  by  that  party  to  Cook 
with  the  view  stated  in  the  conversation  between  those  per- 
sons? 

But  I  must  demur  further  to  this  evidence :  and  here  we 
come  to  a  matter  that  has  been  already  spoken  to^  and  which 
touches  a  great  part  of  the  evidence  on  the  part  of  the 
prosecution ;  I  mean^  Gentlemen,  how  far,  or  to  what  effect 
the  evidence  of  what  bas  been  done  by  one  imlividnal,  iq 
such  cases  as  occur  here,  cah  affect  the  fate  of  another  in* 
dividual  who  bas  not  only  not  participated  in  the  act,  but 
was  not  present,  and  is  not  shewn  by  any  evidence' to  have 
been  at  all  aware  of  the  act^  Gentlemen,  the  rule  cf  law 
goes  no  fiirther,  than  that  it  is  competent  to  prove  those 
things,  in  respect  of  the  conspiracy  which  is  supposed  to  be 
made  out  otherwise  between  the  parties ;  and,  even  thoiq;fa 
I  do  not  think  that  was  the  unanimous  opimoh  of  tb^  Conrt» 
or  the  ground  of  their  judgment,  because  a  different  view 
waatakenof  the  fact, it  certainly  washeldbysomeoftheOoairt, 
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tbat  the  proof  of  eke  nilxeqiient  copto«ion  beCwMU  the 
partieB  would  be  sufficient  lo  render  what  was  pretioaaly 
done  by  one  evidence  against  the  others;  and  if  yon  are  m^ 
tiefied  there  is  not  a  tittle  of  evidence  to  connect  Hardi^ 
the  only,  individual  proved  to  have  been  of  the  party  who 
delivered  this  bill  to  Cook,  with  the  prisoner  at  the  bar,  in 
that  particular  transactiony-*!  say^  there  is  no  tittle  of  evi- 
dence to  connect  them  prior  to  that  delivery.  I  ask  yon, 
thongii  the  evidence  has  been  found  to  be  receivable,  what 
weight  yoD  can  possibly  think  dne^  tn  a  matter  like  thiii  of 
die  approbation  of  the  strun  and  teaor  of  a  document  of 
this  description,  delivered  over  by  one  of  the  par^  whom 
it  IS  not  proved  had  at  that  time  seen  the  &ce  of  the  indivi- 
dnat  nnder  tria^  merely  because  they  afterwards  came  to  be 
joined  in  so  ill^al  transactian,  on  which,  they  say,  thai  pa- 
per has  a  certain  bearing  and  connexion  ?  b  that  such 
evidenos  as  to  bring  home  that  paper  to  the  priscmer,  or 
any  reqKmsibility  on  his  part  for  it  P  or  is  it  any  such  proof 
of  his  approbation  of  it,  as  to  entitle  you  to  proceed  upon 
its  tenor  as  one  of  the  indications  of  a  treasonable  purpose  in 
his  mind  i  With  great  submission,  I  humbly  ooncdve  that 
such  a  kind  of  evidence  as  this  is  evidence  whkh^  if  ten  daiei 
stranger,.!  need  give  myself  no  anxiety  about  wiiatever,  be- 
ing confident  you  will  never  convict  him  of  vraging  wsr 
against  the  King^s  troops  with  a  treasonable  pnipose,  unle» 
yon  hate  evidence  that  he  actually  entertained  that  tresson* 
akib  purpose.  That  is  the  question  for  you.  Does  it  satisfy 
yodr  minds,  that  he  had  a  knowledge  of  a  treasonable  pur- 
pose and,  with  a  vrish  to  further  it,  committed  this  overt 
aol  with  wbidi  he  is  charged  ? 

Gentlemen,  vrith  great  submission  I  ask  you,  if  yon  csn 
bsUove  there  is  here  any  sufficient  legal  proof  to  find  ths^ 
whiobi  in  certain  cases,  might  be  the  only  evidence  of  a  trea- 
aonaUe  purpose,  and  would  be  good  evidence  of  a  treston« 
able  purpose  if  there  was  any  evidence  of  the  SatiL  Is  tkers 
any.  eridano^  that  the  priK>ner  knew  of  a  pvper  bdng  de- 
livered to  Cook  of  a  treasonable  nature?— or  is  diers  sny 
reasonable  ground  on  which  you  can  reaUy  think  thst  the 
prisoner  is  responsible  for  that  paper,  andtobebddawart 
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of  its  oniteiits  f  With  grefit  submiasioti,  I  cannot  content 
piste  the  possibility  of  a  Jury  of  humane  Britons  receiving 
what  is  here  offered  as  evidence  of  that  fact,  which  must  be 
established  to  your  own  conviction,  that,  in  point  of  truth 
and  reality,  this  individual  did  know  of  that  paper>— did  widi 
it  drcalated, — and  waa  instrumental  to  its  circulation  by 
his  will  and  act.  It  is  in  vmn  to  teB  me  of  the  construction 
€if  law.   I  d(3ny  loudfy  the  existence  of  any  law  by  which  a 
Jury  shaU  be  called  on^to  convict  a  man^  on  their  oaths^ 
whom  they  do  not  truly  believe  to  be  guihy.    It  is  a  con- 
atmctive  treason  for  which  we  are  to  be  tried ;  and  are  we 
to  be  told,  it  is  a  rule  of  law,  that  if  a  man  Without  our  knoww 
ledge  does  a  treasonable  act,  ahd  w^  afterwards  join  his  com* 
pany,  that  is  sufficient  to  shew  a  treasonable  purpose  on  our 
part?    Is  a  Jury  to  adopt  thiat  legiil  fiction,  in  order  to 
foand  a  verdict,  by  which  their  condciielk<Ses  and  oaths  are  fo 
be  discharged,  finding  that,  in  reality  and  truth,  in  the  most 
naked  abd  substantive  reality,  the  man  did  harbour  diat 
purpose,  did  act  on  it,  and  did  wish  it  to  be  circulated  P 
To  do  that)  I  say,  would  be  to  bind  a  jury  to  a  murderous 
peijury.  For  it  would  not  be  less,  unless  you  ai'e  satisfied 
that  Ae  guilt  of  entertaining  that  purpose  b  brought  home 
to  the  individual  who  now  stands  trembling  on  your  fiat. 
It  Is  impossible  you  should  not  violate  your  oaths,  i^  with- 
out  being  really  convinced  of  it,  you  found  he  entertained 
that  purpose^  and  did  that  act,  and  that  his  otiier  acts  were 
therefore  to  be  construed  into  Treason.  I  cannot  entertalti 
a  doubt  of  these  considerations  in  your  minds,  or  of  the 
result  to  follow  from  the  description  of  the  evidence,  and 
the  tmxdmcy  and  object  for  which  this  is  pressed  upon  you. 
A  mere  unsubstantial  shadow-^-^a  nominal  essence  of  evi* 
denee-^is  to  be  foisted  on  a  Jury  in  perversion  of  thdr 
<nm  understandings ;  and  they  are  to  be  told,  that  becadse 
the  law  holds  as  authoritative,  what  one  man  does  another  is 
answerable  for,  they  must  take  that  rule,  though  by  no 
in^ans  satbfied  of  his  'giiilt^  and  Aey  doom  a  fellow-crea^ 
ture  to  a  sbamdiil,  ignominious,  and  most  painfiil  death. 

Giendemen,  so  much  for  that  hand-bill ;  and  the  other  {s 
in  a  #orse  situation.  In  the  first  places  the  connexion  U 
atiU  more  remote ;  for  even  Hardie  is  not  brought  into  soch 
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dieamof  Ifae  pocuIuGlty  ofaiair  af  hU  beiid  being  tandicd 
nppn  ^uch  vagqe  and  highly  pernicious  sanniiefc 

Gentleipeny  I  have  dgpe  with  the  hand-bills ;  and  then 
we  come  to  cert^  statements^  that  are  said  to  be  aeooKd* 
ing  to  statements  in  the  hand-bills.  And  what  are  Aejl 
So  &r  as  I  recollect  the  verbal  statements^  there  is  a  state- 
ment made  by  somebody  in  the  party  in  wbidi  the  piiSQBer 
wa8not~in  the  party  thai  stopped  Serjeant  Cook*  impart- 
ing that  they  wereseeking  their  rijghta^  as  honest  men  ahonld 
do.  I  think  that  i^  rather  a  slepder  ground  npon  w^iicb  to 
hang  this  Impntation  of  a  treasonable  parpofiet  pf  actaalijr 
assaulting  and  subrerting  the  constitution  by  fbroe*  Aad 
that  the  imputation  seen^ed  somewhat  strange*  whca  jt  ii 
foQsidered  that  they  left  the  only  defender  of  the  jooastita. 
iion  that  appeared  unhurtt  and  unspoiled  of  his  accoolze- 
meats.  I  do  not  think  that  it  is  a  yeiy  inteiti^ble  gvouid 
of  inferring  a  treasonable  purpose.  It  was  a  goaeral  eaqpra- 
^oOf  that  they  wore  seeking  their  righ^  Isball  «deaimr 
by  and  bye  to  explain  the  £ur  meaning  pf  that  phreie.  In 
the  mean  time»  it  is  far  irom  approaching  to  any  thing  tike 
a  treasonable  purpose  or  intention  in  those  wjio  made  it; 
and  it  Tanishes  into  nothing  against  a  pe»m  who  never 
heard  it^  and  cannot  be  supposed  to  have  sanctioned  it^  fast 
by  infierepoe  or  conjecture  founded  qq  nothiqg^  and  t^Nfiie- 
fore  not  forming  a  proof  of  a  tr^asopable  porpos^  withent 
lirhich  yon  cannot  find  a  verdict  of  guUQr^ 

Then«  Gentlemeui  we  have  the  circumstances  of  the  com- 
bat; and  a  great  deal  of  anxiety  was  shewn  to  give  them  to 
you  to-day  in  all  the  detail  of  their  aggravation.  I  have  al- 
ready said  that  I  admit  lUl  the  iapte  there  to  be  pnoved ;  and 
^t  I  do  not  go  to  the  circumstapce  of  a  search  for  anna  at 
pne  honse^  and  the  taking  away  of  a  gun  from  anothert  fi>r 
which^Ithmk,arec^ptwasoffered,  Thatisindttdediamy 
general  admission^  that  they  were  unlawfully  pamdiag  the 
country  in  arm%  and  arming  diemselvesy  whether  by  p^^ng 
for  than  as  they  paid  for  their  breakfast*  or  tdking  them 
^thout  payment^  I  do  not  care.  The  question  is.  For  what 
purpose  were  they  arming  themselves?  Theqnestian  is»  Was 
if,  for  the  purpose  of  subverting  the  CQUstitutian  by  bw, 
^t  thqr  did  arm  themselves?    Mow,  it  is  said  that  ibe 
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t  of  the  utteek  profe  this.  I  do  nol  knoir  hoir 
thbnayalrikejmijGeiitleiiieDy  but  I  ccmftn  I  ham  am* 
sidened  die  dvcaoiatanoes  of  tfaii  attackf  when  dvly  oonai* 
dandy  as  bdog  tliealiODgeit  part  of  the  case  on  the  part  off 
Iheprfsoner;  ferwhatiatbetnith?  It  k  said,  that  they 
dheered  and  came  down  the  hiD^  and  fired  firit;  and  that 
Iky  contttmed  renrting  a  long  time  after  they  were  caHad 
^xm  to  lay  down  their  anna.  TbatisaOtrae.  And  what 
ia  the  coocliuion  ?  Why^  the  condnaioa  that  yon  are  ao- 
lioDsly  required  to  draWf  and  which  yon  mnst  draw,  if  yoa 
think  that  the  drcnmitancea  indicate  a  treaaonAle  pnipoac^ 
i%  that  it  is  sufficiently  proyed  by  these  circiunsCance%  that 
thejr  sought  an  opportunity  of  cutting  off  a  detadiment  of 
the  King^s  forces;  that  they  nuirched  out  to  effect  this  ex* 
pioit ;  that  they  were  the  assailanfsj  and  the  invaden  of  the 
peace  of  the  countiy.  Ifyoubdievethaty  without  my  recall* 
ing  the  drcumstanoes  to  your  mindt  I  cannot  expect  much 
from  my  statement  I  can  make  of  the  circumstances;  but 
it  appears  to  me  to  be  nothmg  less  than  a  most  manifest 
absurdity* 

This  leads  me  to  the  last  bnmdi  of  the  fiu^  independ- 
ent of  the  declarations  on  whidi  the  prosecutor  rdtes;  in 
thererea&y  isnodUbug  but  the  handpbilb  and  the  combat  by 
which  a  treaaondble  purpose  is  said  to  be  made  oi|t.  Now^ 
I  beg  to  remind  yoUf  with  refiBsenoe  to  the  circnmstanoes  of 
the  countrfi  wUdhi  I  admitf  in  one  view^  affiird  an  inferc&oe 
against  the  prisoner  at  the  bar,  but  in  another  make  ftirbinu 
I  b^  to  caQ  your  attention  to  the  situation  in  which  these 
peMoas  wereplaoed;  and  to  what  I  conceive  i%  in  point  of 
frct^a  more  natural  expknatioa  of  all  thetransactionsi  blame^ 
able  and  gmhy  as  I  adasit  them  to  be^  which  are  proved  ov 
admitted  as  against  these  prisoners,  than  the  exphmatieB, 
that  ihey  intended  to  mardk  out  1:^  forces  to  subrert  the 
fwnisritnlian.  It  is  quite  wdl  knowut  and  requires  no  paeef 
at  all  heie^  in  thb  part  of  the  coontiy,  that  for  Biany  months, 
I  am  afieaid  Inupy  almost  say  years,  beibre  this  unfortunate 
tim^  the  working  dasses  of  this  country,  and  in  the  mami- 
foctnring  districts  esperially,  had  been  subject  to  gieat  dia- 
tren ;  whidi,  for  a  long  time,  th^  bore  with  great  paifcnce 
and  propriety,  although  at  last  it  produced  some  of  its  most 
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uorovtanate  fruited  by  giving  rise  lo  ft  x^ontideribie  ioCTieas^ 
of  crimen  fint  in  depcedationft  on  propeitj,'  to  irliidi  idle- 
nes  in  a  mani^ctaring  district  will  alvrajB  Jcad;  ia  the 
next  plaoO}  by  producing  oombinations  ftgaimt  tlie  masters 
for  li%her  wages^  and  for  the  dismissal  of  apprentioesand 
other  workmen^  vho  took  the  work  which  thef  supposed 
m^^t  come  to  them;  and  lastly.  The  pressure  of  dbtress 
remaining  unaUayed^  received  an  admiktnre  of  a  pcditiciJ 
virus  I  and  then}  from  want  of  employment  and  of  wagu, 
they  were  led  to  sedition  meetings,  for  impracticably  and 
visionary  reforms  i  and  under  the  colour  of  tiu)se  assem- 
blages, riots  took  place,  and  pillage  was  mnltqalied. 

The  poor  of  the  manu&cturing  diBtricts  of  the  country 
were  notoriously  in  a  state  of  great  distress :  in  the  firrt  place, 
great  discontent  arose;  and  in  the  second  place,  a  great  ten* 
dency  to  all  species  of  crimes.  Certainly,  GentlemeD,  those 
crimes  must  be  punished  when  they  occur ;  butit  ia  the  crimes 
that  occur  that  are  to  be  punished,  and  not  those  tfaataie 
suggested  or  imagined,  in  their  place.  Now,  Oendemeo,  a 
grea^  part  of  the  population  of  Glasgow,  and  Idare  say,  widi- 
ottt  much  uncharitableness  I  may  say^the  whok  of  tlieanfcr- 
tunate  parties  that  have  been  arraipied  in  thb  matter,  were 
engaged  in  nnlawful  practices-^  combinationsajpaiist  their 
masters,  probaUy  ridts,  attending  upon  sedittoua  meetings, 
hearing  seditious  speeches,  and  joining  toiriultuoaa  assem« 
bkges  of  the  subjects.  And,  Oentlem^,  this  evil»  eveiy 
body  knows^  was  upcm  the  increase-4t  was.  spreading  .fir 
and  wide ;  and  a  certain  inttmidation  of  Ji  vague  nature  had 
been  excited  on  the  <me  hand,  and  certain  strong  piepam- 
ticms  for  resistance  made  by  the  police  on  the  otfaes^^  do 
not  deny,  very  laudable  preparations,  though  not  then  aano* 
Uoned  by  the  statute  law  of  the  land,  as  you  all  know  tlwy 
have  since  been.  Now,  Gentkmen,  in  this  w«y»  while  ihe 
reformers,  which,  with  all  due  deference  to  other  authori- 
ties, I  take  leave  to  say  >  is  a  very  distinct  lenn  Csmn  traitors ; 
while  the  refotrman  of  the  district,  unemployied  workman- 
while  the  seditious  reformers,  quite  a  distinct  dasa  of  per- 
sons horn  traitors,  were  gaining  strength  and  oonfidaace 
on  the  one  hand,  and,  on  the  other,  saw  the  poUoe/and  a 
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voIiMilaiy  annametl  (very  nfeoeBsary  and  proper,  I  dare  si^) 
muhjlplyiag  Qgainet  them;  was  any  tbttig  more  natilra^  (I 
«dinib  extremely  culpable;  I  am  not  sayiog  a  word  tn  «x* 
culpatioa  of  it,)  but  was  any  tbing  more  likely, -than  that 
those  persons  should  take  arms  to  secure  those  illegal  prao* 
jtjces  to  which  they  had  been  addicted  ?  And,  tbereibre, 
diese  mep^  arming  themselves,  in  order  to  prevent  moafiom 
ptas^pnting  their  rioting  in  the  street— ta  prevent  the  sol* 
diers  from  preventing  them  from  pillaging  houses,  or  from 
assembling)  (which  I  do  not  know  then  to  have  been  an  il- 
legal things)  to  hear  harangues,  where,  they  were  liable  to 
be  dispersed  by  a  military  force;  that  they  shoukl  arm 
themselves  with  that  view,— *-I  ask  yon,  whether  yon  are 
not  to  hold  diat  that  was  a  more  likdy  cause  of  their  arm- 
ing, than  a  design  to  subvert  the  laws  ?  I  think  by  far  the 
most  natural  th|ng  to  presume  is,  that  they,  intended  to  do 
as  they  were  doing— -increasing  their  numbers ;  and,  as  some 
of  them  said,  if  the  numbers  were  very  greats  and  the  sense 
of  the  public  was  ascertained,  and  could  not  be  interfered 
with,  thqr  m^ht  rise  to  such  a  height,  and  shew  such  a  pre* 
ponderance  of  natural  power^  as  would  induce  all  man  to 
agree  in  the  requests  that  were  made.  I  do  not  think  it.waa 
very  likely  to  happen,  but  it  was  natural  for  them  to  think  flo« 
Now^  if  that  was  the  purpose  of  their  arming;  nay,  if  il 
was  the  only  intelligible  purpose^  that  they  went  to  bring 
into  town  other  petitioners  and  reformers,  while  there  is  no* 
thing  whatever  to  shew  that  they  were  by  force  to  overturn 
the  constitution,  but  merely  to  shew  how  strong  the  cause 
was  in  number— in  all  likelihood  to  put  in  clamorous  pe- 
titions for  reform ;  can  any  thing  be  so  natural  ?  It  was  a 
breach  of  the  law,  perhaps,  to  walk  armed,  in  order  to  es- 
cort those  new  recruits  to  the  standard  of  reform ;  but  that 
staDdard  was  not  the  standard  of  rebellion.  There  is  no 
evidence  to  connect  these  proceedings  with  any  thing  but  a 
state  of  discontent  and  disorder;  of  seditious  and  absurd  and 
tumultuous  meetings,  held  and  holding  at  that  moment,  and 
for  the  greater  glory  and  advancement  of  which,  sudi  a 
proceeding  was  natural.  Then,  are  you  to  infer  a  treason- 
idile.  purpose  in  an  individual,  when  the  acts  are  capable  of 
explanation  on  a  lower  scale  of  guilt  ?  If  they  wanted  to 
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and  tberafore  they  AvXk  away  from  the  chance  of  meedng 
with  any  force ;  and  there  they  are  fomtd  by  a  patty  of  sol- 
diery frfio  gallop  up  to  them  to  make  them  prisoners. 

Now,  is  there  any  thing  in  aU  tiiis  but  an  ordinary  resbt- 
ance  to  an  arrest  i  Is  not  that  the  true  and  palpable  colonr 
of  the  transaction  ?  Will  any  man,  who  looks  at  the  case,  and 
knows  what  soldiers  are^  say  in  his  heart  that  there  is  any 
proof^that  there  is  any  shadow  of  likliehood^  that  tkere  was 
a  design  here  to  attack  the  King's  troops,  and  to  subdue 
them  ?  Did  they  not  know  that  the  whole  country  would  give 
a  check  to  this  i  Did  they  mean  to  raise  theur  standard  on 
Bonnymuir  hilli  and  march  in  the  colours  of  the  dan  to 
Kilsyth,  and  then  to  Stirling,  and  demand  the  castle. 
They  knew  they  most  be  overcome  and  defeated;  and  to  say 
that  was  the  iirst  step  of  actual  war^  and  that  they  mardi* 
ed,  twenty-four,  with  loaded  pistols  and  guns,  and  these  beau- 
tiful pikes,  men  weary  of  wandering  about  all  nigbt;  that 
they  thus  went  forth  to  wage  war  against  the  Kin^  in 
hopes  to  subvert  the  constitntioo,  I  say  is  a  mockery,  and 
the  circumstances  of  the  conflict  are  brought  in  merely 
to  blind  and  delude  you. 

Then,  as  to  the  character  of  the  conflict^  which  no  man 
can  mistake^  wink  as  hard  as  he  can,  or  misapprehend«-it 
was  a  foolish  resistance  to  an  lurrest  of  known  and  convicted 
depredators,  an  Ulegal  banditti^  who  were  running  about 
the  country.  And  this  is  the  whole  matter  s  To  say  this  was 
a  purpose  to  subvert  the  constitution,  in  hopes  to  establish 
a  provisional  goveri^ment,  is  a  matter  that  is  not  to  be  sew 
riously  dealt  with. 

That  being  the  true  state  of  the  case,  what  is  there  in  the 
proceedings  which  take  place  here?  These  men,  lying 
down,  half  asSep,  saw  the  cavalry  coming;  they  must  be^ 
by  the  best  account,  twenty-four  men.  Both  Seijeant  Cook 
and  Lieutenant  Hodgson,  correct  persons,  say,  they  think 
hardly  any  escaped,  but  one  or  two ;  and  tbejr  say  they 
were  all  armed,  and  it  is  certain  there  were  but  sixteen 
pikes,  and  one  shail  without  a  head,  and  fire  arms  of  some 
kind,  and  two  pistols,  by  the  best  account ;  one  man  says 
seven,  the  others  say  two,  and  I  &ncy  there  are  but  two  there 
in  the  box,  if  you  look ;  and  some  of  them  were  doubly  arm- 


461 


eif  which  is  rather  odd,  bat  it  Is  so  sWom ;  a  musket  requires 
two  hands^  and  so  does  a  pike>  unless  they  were  like  Briareus 
of  old,  I  do  not  know  how  thqr  could  use  such  instruments. 
They  could  not  muster  above,  twenty-feur  men»  ungrown 
boys :  little  beggarly  half-starved  creatures.  I  think  three 
dragoons  wouU  have  gone  over  them,  with  such  arms  and 
discipline;  and  yet  are  you  to  imagine  they  expected  to 
make  a  conquest— persons  who  were  half  drunks  worn  outt 
disappointed,  and  returning.  I  suppose  a  stag  is  no  great 
match  for  a  pack  of  hounds,  but  yet  it  gives  the  pack  some 
trouble  before  it  yields ;  and  some  such  trouble  the  dragoons 
may  have  had  here.  Yet  it  is  said  they  mi^t  escape.  AskiL 
ful  officer  told  you  so,  that  they  might  have  got  off,  so  that 
they  could  not  have  been  identified— I  do  not  think  they 
could ;  because  they  had  been  up  all  night,  and  were  con- 
fused and  exhausted ;  and  how  long  it  would  have  been  be- 
fore they  were  overtaken,  does  not  admit  of  much  calculation. 
Their  chance  of  escaping  horsemen  was  very  small,  and  the 
only  hope  that  should  have  suggesteditself  was,  that  by  throw- 
ing down  their  arms,  they  might  have  come  off  better  than 
by  resisting ;  however,  if  there  was  a  chance  of  that  kind,  it 
does  not  occur  to  me — ^most  likely  it  would  not  occur  to  you; 
and  therefore  we  may  suppose  it  did  not  occur  to  the  ra- 
dicals, who  are  quite  as  stupid  and  foolish  as  we ;  it  would 
not  occur  to  roe  that  I  had  much  chance  of  escape  by 
running — the  soldiers  drew  their  swords,  they  came  up 
with  a  gallant  show,  they  outnumbered  them  nearly  three  to 
two,  they  had  sixty-four  fire-arms  charged,  and  they  had 
swords^  which  they  knew  how  to  use  and  dbrect;  therefore^ 
there  was  no  sort  of  match.  But,  I  suppose^  they  thought 
they  might  get  some  little  terms  of  parley,  which  would  be 
better  than  being  cut  to  pieces  in  a  flight,  and  Ij^t  their  only 
chance  was  to  make  a  treaty ;  and  accordingly  Lieutenant 
liodgspn  says,  one  of  them  spoke  across^  and  said  th^ 
would  treat  with  him;  and  he  says  thqr  fired  no  more  after 
that,  until  the  soldiers  got  in  among  them,  and  were  cutting 
some  of  them  down,  when  there  is  just  a  sudden  burst  of 
courage.  Sailors  huzza  when  a  ship  is  going  down,  and  these 
mea  acted  in  the  same  way;  these  men  said,  Huzza,  let  us 
get  to  the  dyke,  and  sec  if  we  cannot  force  them  to  treat 
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with  ii»-^S8  to  conqaadng  them^  it  is  too  hkBcrbos  to  tblnk 

aboot,and  they  get  angry,  which  often  occnrft  to  better  ioU 

dters;  and  there  is  a  hurry  and  disord^^  and  they  nm  to 

findagap  tosavetheouelvvB.    They  were  dAi^imtB,  and 

they  did  not  know  what  soldiers,  with  their  antipathy  to 

mdicals,  might  not  do  against  them — and  therefore  ihey 

mounted  the  breach,  some  bft)ws  were  exchanged,  and  the 

battle  took  the  turn  that  every  man  mnst  anticipate;    But 

the  fact  of  these  persons  running  behind  die  dyke,  and 

firing,  I  think,  in  a  cowardly  manner,  a  few  shots  on  Ae 

soldiers,  before  they  fired  on  them,  and  thfsA  conthiaing  to 

hold  their  arms  till  terms  were  settled^  and  dlen  endea- 

iPouring  to  bdd  the  breach^  and  saying,  We  had  radier  treat 

with  yoa,*^l  that,  I  say,  whether  foolish  orttot,  is  natural,— 

natural  to  whom  ?  not  to  men  going  to  fight,  to  men  diat 

were  resolved  to  assert  and  maintain  a  position,  but  to  men 

sarroonded  and  surprised,  and  afraid  of  summary  ezeontion 

by  those  who  came  to  arrest  them,  for  offimces  unconnected 

with  Treason.    £very  thing  that  took  place  at  BcHmymmr 

is  distinctly  explicable,— I  say  is  oni^  explicable  upon  the 

sappoeitioii  of  tiieir  resisting  violentiy  an  arr^  and  that 

their  conduct  at  the  time,  as  well  as  before  and  after,  and  aD 

the  evidence  of  their  actual  condition  and  depbttmentaffinds 

hrivsistiblo  prooFof  this^  to  every  man  df  a  cahn  itnderrtaod- 

ing,' without  saying  any  thing  of  die  mercy  you  mnst  fed. 

It  is'imposstble  seriously  to  doubt  it  was  the  result  of  a  des- 

perste  resistance  of  a  gang  of  delinquents  to  prevent  an 

arvest. 

Gentlenfen,  I  do  not  think  it  necessary  to  go  into  a  de- 
tail of  that  oflfensive  forwardness  which  is  imputed  to  tiie 
prisoner  individually,  because  if  Treason  existed,  it  existed 
in  tile  wholeiK>dy,  and  you  cannot  imagine  he  intended  to 
wage  li  solitary  war.  Yon  must  suppose  that  his  confederates 
were  in  (he  same  view,  which  is  nonsense ;  he  is  Others 
ttiore  angry  or  more  brave  person  than  tiie  rest,  and  he 
took  the  lead  in  that  criminal,  and  it  might  have  been 
nfuMerous  work ;  but  Treason  must  be  proved  agaimt  him 
here  by  deeds  and  open  fact.  That  is  the  question  yoa 
have  to  try ;  and  I  do  not  care  what  you  think  of  thia  indi- 
vidmdi  so  you  thmk  and  find,  as  I  humbly  sulmiit  yott  mtisl 
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do,  1^  drerfe  iu  no  4»tM^ce  of  his  hsttng  nonrhhed  <he 
pdip^  or  dune  the  ads  lie  did  in  furtherance  of  that  par* 
pdie;  and  if  &e  dKd  iNrt^  they*  are  not  acts  of  Treason*  ao» 
GondiBi^  to  8»f  sotiMi  definitioii  of  Treason* 

I  need  not  go  to  the  transaotions  at  Camelon ;  I  hate  ad'- 
nohted  that  the  persons  avnied  themselves ;  I  have  stated  thaC 
it  Hals  an  armament  to  enable  them  to  continue  these  sedi- 
tiona  meetings,  or  perhaps  to  indulge  in  pillagei  and  that  is 
the  tra#  and  only  admissiMe  expknation  of  it    Those  who 
cAiied  pikes  at  a  doseen  for  a  shiliingi  are  more  to  blame 
thair  these  who  bought  them.  I  began  by  admitting  he  iUe- 
gjfy  armed  hiaseli^  and  paraded  the  country^  and  bought 
annfl^  and  was  an  active  person  in  tfie  use  of  the  arms  on^  that 
cfccasiod,  of  resisting  a  kwibl  arrest ;  but  that  has  nothing  to 
do  widi  the  gnih  of  Treason,  and  i  have  done  with  that 
view  ci  die  caae^^and  I  am  very  near  done  ^ith  the  whole 
case :  For  it  seems  to  me  that  there  remains  cfniy  die  matter 
<tf  his  dbdaration.'.-a  painfiil  matter  undonbtedly,  and  yoa 
must  eonsidev  the  evidence  affiirded  by  the  admission  of  a 
prnoner  arraigned  for  his  life,  after  his  commitment,  as  a 
kind  of  evidenee  to  which  it  ia  always  pdnfnl  f£nd  deplorable 
tO'beobliged  to  look  for  the  materials  of  his  conviction..  A 
deiSiehite  and  advised  avowal  of  guilt,  upon  the  principle  of 
psniteneei  seeking  andooorting  the  punishment  which  he 
sImdIis  lie  deserves,  requires  no  commiseration,  and  is  en- 
tided  to  no  respect  in  some  cases ;  but  diat  sort  of  evidence' 
eliaited;'  I  do  not  mean  improperly,  but  actually  obtained 
from  die  nngnafded  admissions^  perh^s  the  rash  and  Inac^ 
imrate  words  of  a  party  wanting  to  deny  the  guilty  and  take 
dm  benefit  of  putting  las  aecoser  to  prove  it,  is  a  kind  of 
evidence  whidi  it  i^  revolting  to  be  obliged  to  dwell  upon* 
and  which  I  am  sure  will  be  placed  less  insight,  and  be 
wmghcdwidi' a  more  niggardly  and  dosing  hand  than  any 
other..    Eiridenee  of  the  fairest  and  most  unexceptionabfe 
sort  dKmU  alone  be  brought  against  a  person  in  that  nltn*^ 
^tidn ;  die  man  may  have  been  guilty  of  tfffences,  but  is  still 
entitled  to  the  benefit  of  the  law,  diat  diey  shall  be  proved 
iQuiist  UiU ;  and  if  his  admission  is  not  in  a  fit  of  penitence, 
and  ooorting  of  punishmeBt,  where  he  desires  fiurly  to  fiice 
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gaily,  and  as  no  jurymen  of  Scotland  ever  did  before,  if  it 
was  not  the  foremost  consideration  in  your  minds-^  it  £d 
not  press  on  you  continually,  with  a  force  far  superior  to  any 
that  I  or  a  more  eloquent  person  could  move  yoU  with,  to 
consider  well  the  nature  of  the  evidence,  and  the  posnble 
errors  in  the  evidence,  thai  may  incline  you  to  find  against 
him ;  and  to  raise  up  all  those  suggestions  bf  kindly  and  ten- 
der construction,  to  which,  I  say,  all  cases  of  obsclire  evi- 
dence are  to  a  great  degree  liable;  and  which  are  tu}tjut0g 
construed,  unless  they  are  me^qfhMy  construed. 

Gentlemen,  if  the  law  did  not  equally  allo#  of  the  interfe- 
rence of  human  sympathies  with  the  mfere  exercise  bf  liie  in- 
tellectual faculties,  in  the  appredation  of  evidence,  ahd  in  the 
^adjudication  of  guilt  or  innocenee,  the  ihstftiitioii  d^  trial  by 
Jury  would  have  no  existence ;  atid  if  that  wisis  erroneous^  the 
insUtution  would  not  only  be  erroneous,  biit  pemicibus  and 
absurd ;  for,  with  all  due  deference  to  the  acUve  diligence  and 
the  inanly  feeling  which  I  know  to  exist  in  the  JUriesof  this 
land,  I  must  say,  as  to  the  consideiation  bf  evidence,  with  a 
view  to  the  exercise  of  the  intellectual  powers,  or  a  compa- 
rison  of  circumstances  of  dubious  consideration,  that  the  de^ 
legation  of  that  power  which  is  ddegated  to  yoii,  by  those 
tribunals  under  whom  you  excluavely  inust  exerdse  it,  would 
have  been  an  injudicious,  a  prepostierous,  and  a  penndotts 
delegation.  It  is  not  because  you  are  wiser  or  more  sagactoos 
than  the  judges  of  the  lattd,  but  because  you  are  supposed  to 
be  more  accessible  to  pliy  and  mercy,  and  to  allowance  and 
indulgence  for  human  infirmity,  and  ibr  kindly  coHstructioos 
of  ambiguous  acts,  and  unwillingness  to  admit  evidence  legal- 
ly complete  where  a  flaw  and  doubt  remains,  and  wher^  the 
consequences  of  admitting  it  arise  with  all  that  forde  and  piiin- 
fulness  that  their  novelty,  to  persons  inexperienced  in  the  trade 
of  blood,  into  which  those  in  the  law  must  dip  thdr  bahdi^^ 
it  is  on  these  considerations  that  the  trial  by  Jury  is  eatftbiidi- 
ed ;  and  it  is  invaluable  in  that  view,  as  atl  escabliahnieiit 
I  do  not  dispute,  that  where  gnilt  is  dear,  and  the  law  b 
clear;  where  there  is  no  loop  to  hang  a  doubt  upon,  and  no 
scope  for  consideration;  there  the  pleadings  of  meicy  will 
wake  in  vain,  and  the  Jury  then  must  ste<d  their  nerves  to 
the  discharge  of  their  stern  office,  and  imitate  the  severity  of 
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the  law  itself,  in  the  inflexibility  of  their  decision.  But^ 
OeatkiDeD,  there  are  hardly  any  such  cases ;  and  this  is  not 
one  of  thenu  For  I  have  made  this  remark,  to  suggest  to  you 
what  most  be  impvMBed  already  on  your  minds,  that  thb  is 
a  question  of  all  cythers  the  most  liable  to  doubt  in  the  ccm^ 
atrucdoD  ;  for  it  is  riot  a  question  otfod  and  evidence^  in  one 
aense ;  bnt  it  is  a  questioD  of  constriietbn,  and  oohjecture  and 
inlerence,  as  to  2Ae  pwrpotei  ^the  hearty  and  as  to  the  one^ 
out  of  many  tnbtives  to  which  the  acts  that  are  proved  shall 
faehcidto  bereferaUe  All  the  direct  fiasts  are  admitted-^ 
we  dearthe-firidofall  disputes  ofwhatisto  be  believed;  every 
ddng  in  evidence  is  admitted  to  your  hand,  as  stated  by  the 
|B9osecutio&«-*I  have  not  oiliitted  atiy  of  it  intentianally :  ahd 
then  the  question  comes  to  this :  With  what  intention,  fiir 
what  purpose,  were  those  acts  perfbnned  ?  And  is  it  to  be 
smd,  that  when  it  is  suggested  that  they  were  performed  in 
the  mere  rash  and  desperate  attempt  <^  rensting  an  arrest, 
by  persons  committing  delinquency,  and  not  in  a  plot  to  sub. 
vert  the  constitution ;  and  that  this  is  proved  by  the  whol^ 
eonrse  of  proceeding,  where  diey  might  have  done  some  such 
thing  with  effect — is  it  to  be  said  the  evidence  must  b^  di^^ 
believed,  and  that  you  cannot  find  a  verdict  for  the  prisoner 
in  oonfomnty  with  the  evidence  ?  It  is  founded  on  infio^ences 
from  evidence ;  and  whether  that  establishes  an  actual  pun. 
pose  to  subvert  the  laws,  and  compel  the  legislature  to  alte^ 
their  measures,  is  a  matter  of  construction  and  inference; 
and  all  mortal  men  agree  it  is  most  difficult  to  ascertain  the 
purpose  of  an  individual.  I  have  said  ahready,  you  will  re« 
eeive  no  sod  from  appealing  to  common  cases  of  hospidde ; 
because  the  question  is  there,  merely  whether  the  act  is  justi- 
fiable or  not  ?  But  here,  I  admit,  the  acts  are  not  justifiable ; 
but  I  say  you  must  rather  apply  them  to  the  inferior  offerices. 
Gentlemen,  in  such  a  situation,  is  it  not  reasonable  for  me 
to  say  you  should  be  induced  to  take  that  course,  in  a  matter 
of  the  utmost  difficulty  and  nicety ;  and  that  it  would  be  be- 
coming in  you,  by  taking  the  most  probable  supposition,  to 
free  a  man  from  the  tremendous  fate  which  now  hangs  over 
him ;  and  restore  a  person  in  the  vigour  of  life,  to  a  wife 
depending  on  his  labour,  and  a  soldier  to  his  country  ?  Arc 
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these  mere  declamatory  appeals  to  your  passions  ?  I  say,  on 
the  oontraiy,  they  are  die  first,  and  the  most  preeminent,  and 
the  most  important  considerations  to  which  you  aie  bound  to 
look,  and  by  which,  on  any  doubt,  you  are  requined  to  take 
refuge  in  the  salutary,  the  humane  and  godlike  attnbute  of 
Mercy.  Where  there  is  any  doubt  or  hesitation  tis  to  the 
peculiar  guilt  alleged,  it  is  a  fixed  maxim  of  law  and  prac* 
tice,  which  common  sense  would  dictate  to  a  Juryy*»4hat  tbej 
inust  lean  to  the  ude  of  the  prisoner.  And,  however  they 
may  suspect,  however  individually  they  may  bdieve,  or  feel 
convinced,  so  as  they  would  act  upon  the  comuodon  in  the 
ordinary  concerns  of  life ;  where  the  question  is  on  a  matter 
where  they  may  be  mistaken-— where  a  great  stratch  of  dn- 
rity  may  persuade  them  that  the  particular  guilt  charged  has 
not  occurred,  they  are  not  to  venture  to  dedde  as  to  a  man^ 
motive,  at  the  peril  of  sacrificing  to  a  guilty  man,  I  adnut; 
but  a  man  innocent  on  this  charge,  on  a  surmise  that  his  acts 
are  bad,  and  to  award  a  punishment,  because  they  will  take 
the  most  aggravated  view  of  his  conduct 

I  have  said  this,  I  trust,  not  in  the  tone  of  a  supplicant  to 
your  passions,  or  as  pleading  for  meroy  to  one  whose  hfe  is 
forimt  to  justice,  but  as  materials  for  your  deliberation,  which, 
if  taken  into  view  with  the  whole  circumstances,  I  trust,  will 
enable  you  to  return  such  a  verdict  as  will  bless  your  latest 
hours  with  the  recollection  of  a  judicious  humani^,  and  free 
this  unfortunate  man  from  the  tremendous  peril,  on  the  brink 
of  which  he  has  so  long  suffered. 

I  am  desbous  to  state,  that  in  this  case  we  do  not  think  it 
necessary  to  trouble  the  Ckmrt  with  the  examination  of  any 
^dence. 

Lord  Justice  C%rilr.— John  Baird,  now  is  your  time,  if  you 
i^h  to  address  yourself  to  the  Jury  who  are  trying  your 
case.    {The  prisoner  bowed.) 
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REPLY. 


Lo/rA  JdvoaUe.'-^'Mnj  it  please  your  Lordship,«-*6entle. 
men  of  the  Jury,— You  have  just  now  heard  concluded,  a 
speech  of  such  talent,  and  of  such  eloquence  and  power,  aa 
cannot  fail  to  have  excited  in  you  sentiments  of  the  highest 
admiration;  and,  even  in  me,  they  have  renewed  those  feel- 
ings of  wonder  which  have  been  often  excited  in  my  mind, 
in  hearing  the  eloquent  addresses  of  my  learned  friend  op- 
poflite— -wonder  produced  by  seeing  the  goodly  fabrics  his 
talent  is  able  to  raise  out  of  such  slender  materials  I 

Gentlemen,  it  would  not  become  a  person  holding  the 
atuation  I  do,  to  address  you  in  any  tone,  except  in  one  of 
cool  and  deliberate  reasoning,  to  view  this  case  in  a  sober 
point  of  view ;  and  to  consider  very  briefly,  as  briefly  as  I 
possibly  can,  the  law  and  the  facts  of  the  case  now  brought 
under  your  consideration. 

Gentlemen,  Mr  JefiPrey  has  admitted,  times  without  num- 
ber, that  his  unfortunate  client,  upon  the  present  occasion^ 
has  done  every  thing  criminal  that  can  well  be  imputed  to  an 
individual.  He  has  admitted  him  to  be  guilty  of  every  thing 
but  Treason. 

Mow,  Gentlemen,  it  will,  in  the  first  place,  become  matter 
for  your  consideration  what  Treason  is ;  and  that  is  a  point 
on  which,  I  htimbly  appi^hend,  you  must  look  for  direc? 
tion  from  the  Judges  above  me.  It  is  a  point  on  which  you 
cannot,  from  your  own  knowledge,  form  a  just  estimate. 
Gentlemen,  it  is  of  the  utmost  importance,  that  points  of 
that  kind  should  be  decided  by  Judges,  that  men  may  know 
how  they  truly  stand ;  for  if  such  matters  were  left  to  Juries 
entirely,  I  need  not  point  out  how  difiicult  it  would  be  to 
square  our  actions:  for  one  Jury,  supposing  it  perfectly  im- 
partial and  intelligent,  might  take  one  view  of  a  question  of 
laW|  while  another,  no  less  intelligent  and  impartial,  might 
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take  precisely  the  reverse.  The  law  of  our  country,  therefore^ 
is  fixed  by  our  great  judicial  authorities,  by  those  who  have 
spent  their  lives  in  the  study  and  practice  of  the  law—it  ift 
from  them  that  you  can  with  certainty  learn  what  is  the  na^ 
ture  of  the  crime  which  is  here  laid  to  the  charge  of  the  pri- 
soner at  the  bar. 

Gentlemen,  the  indictment  which  is  now  before yooy  oon- 
tains  tbree  different  counts  or  cbargee^  fi)unded»  two  of  thenij 
upon  an  old  statute,  the  statute  of  Edward  the  Thirds  which 
declares  that  the  compassing  or  imagining  the  death  of  tlie 
King,  or  the  levying  war  against  the  King  within  his  realm, 
shall  be  Treason  ;  and  the  third  on  a  statute  passed  in  the 
S6th  of  the  kte  King,  by  which  it  is  further  declared,  aa  ex- 
planatory  of  the  former,  that  to  devise  or  intend  death  or 
destruction,  or  any  bodily  harm  tending  to  death  or  destmc- 
ticm,  maim  or  wounding,  imprisonment  or  restraint,  of  the 
person  of  the  King,  his  heirs  or  successors,  or  to  deprive  him 
or  them  from  the  style,  honour,  or  kingly  name  of  the  Zm* 
penal  crown  of  this  realm,  or  of  any  other  of  his  Majesty's 
dominions  or  countries;  or  to  levy  war  against  his  Majes- 
ty, his  heirs  and  successors,  within  this  realm,  is  treaaao. 
In  considering  how  far  the  facts  proved  do  amount  to  an 
overt  act  of  treason  under  these  statutes,  I  am  confident  it 
will  not  be  disputed,  that  such  attacks  need  not  be  oon- 
fined  to  the  Kings  personally ;  but  that  all  attacks  upon  his 
government  are  equally  Treason,  as  if  they  were  directed 
against  the  person  of  the  King  himself;  and  the  reason  was 
well  pointed  out  to  yon,  the  King  is  in  truth  one  of  the  tbree 
estates  of  the  kingdom ;  and  it  is  impossible  to  attack  the 
government  which  is  composed  of  these  estates,  without  at 
the  same  time  attacking  the  royal  Majesty.  Farther,  it  was 
well  said,  and  well  you  must  feel  it,  that  it  is  impossible  that 
any  attack  upon  the  government  of  the  country  can  succeed, 
or  be  attempted,  without  putting  the  King^s  person  in  jeo- 
pardy. 

Gentlemen,  on  these  subjects  I  shall  not  waste  yonr  time, 
at  diis  hour  of  the  nigirt ;  as  I  am  confident  it  will  be  stated 
iirom  the  B^ch,  that  any  insurrection,  by  any  set  of  his 
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Majiesty'a  subject^  having  for  its  object  not  a  private  but  a 
geneiral  and  public  pi^rpoie^  if  Buch  genqral  and  public  pur« 
iy>8e  is  fnade  out,  in  point  of  fact,  to  your  satisfaction!  is 
High  Treason  by  the  law  of  this  country.  I  shall  not  trouble 
you  with  authorities ;  bnt  I  hope  to  be  forgiven  if  I  just  quote 
pne^  the  highest  liviqg  authority,  on  the  subject,  that  it  is  |n 
l^y  power  to  lay  t^fpre  you.    It  is  the  opinion  of  the  Chief 
Justice  pf  England,  upon  a  case  that  occurred  within  a  very 
feif  yefirs  age^  the  case  of  Brandreth,  on  the  occasion  of  riots 
at  Nqtljngh^m.  Inhi8chargetothejury,afternientioningthe 
terms  of  the  statute  of  King  Edward  the  Third,  and  shewing 
that  it  applies  only  to  public  purposes,  he  expresses  himself 
thus : — *'  You  see,  therefore^  Gentlemen,  that  by  the  tenor  of 
this  anciept  statute,  tho^  offences  only  are  to  be  considered 
as  TrieasQu,  whif:h  relate,  in  some  way,  to  the  King,  and  to 
bis  Royal  I^jpsty — ^priyate  qu^rels  and  private  objects  are 
declared  not  to  be  Treasqn.  It  has,  ever  since  the  passing  of 
this  fitatotej  uniformly  been  held,  that  where  the  object  is  pub- 
lic ai)d  luitipn^ ;  where  the  attack  is  against  the  constituted 
government  and  authority  of  the  realm,  of  which  the  King 
is  the  head  and  chief--that  is  High  Treason  against  theKing^ 
within  th^  n^eaning  of  this  act.''    An4  again,  shortly  after- 
wards^ he  sayf,  ^  The  charge,  as  It  is  attempted  to  be  proved 
by  the  evidenc^^  (but  of  which  you  are  to  judge^)  is  a  charge^ 
that  an  assembly  of  persons  met  together  and  armed  them* 
selves,  for  the  purpose  of  assailing,  and  endeavouring  to 
overturn,  the  established  government  of  the  country;  and 
actually  moved  forwards,  for  the  accomplishment  of  that 
objcpt.    This  is  the  charge.    And  that  such  an  assembly, 
acting  iif  such  a  manner,  and  for  the  accomplishment  of 
such  an  object,  is  a  levying  of  war  against  the  King,  who  is 
the  head  and  chief  of  the  government,  is  a  proposition  which 
no  Court  nor  Judge,  nor  any  writer  on  the  law  of  England, 
has  ever  questioned — in  every  Court,  and  on  every  occasion 
where  the  point  has  arisen,  this  proposition  has  been  laid 
down,  and  acted  upon,  as  a  clear  and  unquestionable  pro- 
position of  law.''  Gentlemen,  I  can  conceive  no  terms  more 
explicit  than  those  which  I  have  now  stated,  as  to  the  na- 
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ture  of  the  law ;  nor  any  opinion  more  decided,  ihan  is  tbere 
given*  And  sure  I  am^  that  no  higher  authority  can  be  laid 
before  a  Jury  of  British  subjects,  than  the  cfpinioii  and  d^ 
rection  of  the  present  Chief  Justice  of  England.^ 

Holding  this,  then,  to  be  the  law,  I  shall  take  the  Liberty 
of  submitting  to  you,  that  the  present  case  necessarHy  leads 
to  the  investigation  of  three  points.  In  the  fintt  place.  Was 
there  here  an  insurrection  ?  In  the  second  place.  Was  the 
object  of  that  insurrection  a  general  one  ?  And,  if  these 
two  points  are  made  out,  Whether  the  person  at  the  bar 
was  accessory,  or  a  party,  to  that  insurrection  i 

Now,  that  in  this  case  there  was  such  insurrection,  I 
submit  to  you,  is  a  point  which  the  evidence  fully  sup- 
ports. In  treating  this  part  of  the  case,  Ctentlem^i,  it 
is  necessary  that  I  should  refer  to  the  opinions  which  yon 
heard  delivered  from  the  Bench,  namely,  the  competency 
of  bringing  under  your  consideration,  evidence  of  fiicta,  as 
touching  the  question  affecting  the  prisoner,  which  occur* 
red  at  times  when  he  was  not  present.  You  heard  it  laid 
down  by  the  Bench,  that  a  person,  by  jolnmg  a  conspiracy 
already  existing — by  becoming  party  to  it,  naturally  there- 
by connects  himself  with  the  whole  previous  proceedings  to 
which  that  conspiracy  had  given  birth.  I  shall  not,  how- 
ever,  found  upon  the  circumstances  which  occurred  be- 
fore the  appearance  of  this  individual,  for  any  other  purpose 
but  to  shew  the  general  nature  and  object  of  that  association 
and  conspiracy  in  which  he  joined, 

Kow,  Gentlemen,  you  have  the  individual  here  before 
you  proved,  and  I  shall  afterwards  more  particularly  refer 
to  the  evidence  on  that  part  of  the  case^-— proved  to  have 
been  at  this  engagement  at  Bonnymnir ;  an^,  previous  to 
that,  you  find  him  acting  as  a  constituent  member,  or  rather 
as  a  leader  and  director  of  a  set  of  persons,  marching  throu^ 
the  country  armed,  and  ending  in  the  act  of  which  we  have 
this  day  had  evidence  adduced  before  us.  Having  thus  con- 
nected this  individual  with  that  insurrection,  I  conceive  I 
am  justly  and  legally  entitled  to  go  back  and  prove  to  yon 
the  nature  of  that  insurrection,  by  the  acts  of  those  engaged 
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of  Glasgow,  on  the  Sunday,  the  2d  of  April,  where  yoU 
ht^e  evidence  laid  before  you  of  the  proceedings  that  oc* 
curred  at  that  time  in  that  great  city— proceedings  occa- 
sioned  by  an  Address,  whtch^  upon  that  night,  was  post, 
ed  up  all  over  that  great  town,  and  was  soon  after  posted 
over  a  great  part  of  the  western  part  of  Scotland.  Gen-« 
tlemen,  that  that  Address  was  a  most  treasonable  do- 
cument, has  been  most  fully  admitted  by  my  honourable 
friend  in  the  course  of  his  speech ;  having  for  its  object  the 
raising  of  the  subjects  of  this  country  into  open  and  decided 
rebellion.  No  person  can  look  at  the  document,  and  not 
be  satisfied  that  such  is  its  import ;  and  that  it  had  that  e& 
feet  to  a  certain  degree,  is  a  matter  that  no  one  can  dis- 
pute, and  was  proved  by  Mr  Hardier  who  told  you,  that 
in  the  preceding  week  Glasgow  was  in  a  state  of  quiet 
and  composure,  but,  from  the  moment  that  Address  ap» 
peared,  the  state  of  matters  was  entirely  changed — ^per- 
sons shut  up  their  shops  at  unusual  hours,  crowds  of  per-^ 
sons  were  collected  in  the  streets — ^not  in  the  usual  way 
of  idleness,  but  marching  four  a-breast,  in  military  bodies, 
evidently  exhibiting  to  all  who  saw  it  every  symptom  that 
a  country  could  afford  of  approaching  and  decided  re- 
bellion. 

Gentlemen,  in  this  situation  of  matters,  the  person  who 
yesterday  was  convicted  of  the  crime  of  Treason  at  that 
bar,  and  of  whom,  therefore,  I  am  entitled  to  speak  very 
differently  from  what  I  should  be  of  any  other  of  those  per- 
sons not  yet  brought  to  trial ;  that  person  has  been  proved 
to  you  to  have  been  accessary,  in  an  extraordinary  degree, 
in  the  publication  of  this  individual  Address;— for  I  speak 
it  under  the  authority  of  the  Court,  and,  though  my 
honourable  friend  Mr  Jefirey  may  deny  the  proposition  in 
point  of  law,  he  must  yield  to  the  Bench ;  that  the  violent  re- 
sistance of  that  individual  agunst  the  magistrate  taking  it 
dowUf  rendered  him  guilty  of  publishing  that  Address  to 
the  world,  and  guilty  of  a  direct  act  of  Treason,  as  much  as 
if  he  bad  been  the  framer  of  that  Address. 
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.  Genllemeiif  a  great  deal  was  ^d  upon  the  sabiect  of 
these  Addresses  by  my  honourable  firiend  Mr  Jeffireyi  vbo 
admitted  them  to  be  proob  of  the  state  of  the  oonntiy  al 
the  time— ^at  they  were  decided  prao&  of  the  state  of  the 
public  mindst  that  time ;  yet,  ccmsideriog  them  in  that  poiiil 
of  view,  andy  of  course  most  important  evidmce  for  you 
consideration^  he  resisted  our  reading  any  one  of  these  do* 
cuments.  I  certainly  did  not  think  he  was  so  suocessful  in 
that  part  of  his  argument  as  he  usually  is.  That  document^ 
I  submit,  has  been  brought  on  your  table  in  a  manner  par- 
fectly  competent  It  was  produced  by  the  magistrate— not 
the  copy  he  attempted  to  take  down,  but  a  copy  he  took  down 
a  few  yards  from  it,  but  which,  he  says,  was  a  copy  of  it 
Now,  the  former  prisoner  Hardie  having  been  thus  ooncenw 
ed  in  this  publication,  it  is  proved  he  foUowed  the  directions 
of  this  Address  in  one  of  its  objects,  namely,  Uiat  all  men 
should  cease  from  labour— and  a  most  impcnrtant  object  it 
was  to  gain,  if  the  promoters  of  this  Address  could  have  ac- 
complished it.  We  have  reason  to  rejoice  that  certain  Acts 
of  Parliament,  lately  passed,  were  then  in  operation ;  for  if 
no  such  law  had  existed,  and  it  had  been  legal  to  assemble  men 
to  any  number— >to  ten,  twenty,  forty,  a  hundred  thousand, 
consbting  of  the  population  all  round,  at  once,— <:an  any 
person  doubt  that  the  purpose  this  Address  had  in  view 
would  have  been  further  accomplished  by  a  general  meeting 
of  the  inhabitants?— €md  what  the  consequences  of  such  a 
meeting  might  have  been,  no  one  can  now  form  a  true  esti- 
mate of. 

Then  another  object  directed  by  this  manifesto,  was, 
that  persons  should  go  forth  armed,  and  should  not  lay 
down  their  arms ;  the  words  are,  that  they  should  dtber 
return  conquerors,  or  return  no  more ;  and,  accordingly, 
the  next  morning — the  morning  of  Wednesday  the  5th  of 
April,  Hardie  is  seen  marching  forth  with  a  body  of  armed 
persons,  to  a  place  called  Condorret,  five  or  six  miles  from 
Glasgow.  The  prisoner  Baird  appeared  ther^  and  from  that 
moment  he  and  Hardie  were  united  together,  or  at  least 
concerned  in  the  same  proceedings  and  transactionS|  until 
they  were  taken  prisoners  at  Bonnymuin 
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Nov,  it  18  proyed  that  persons  to  the  noaber  of  tucnty* 
Soar,  (and  yon  will  be  told  from  the  Bench,  tliat  the  nam* 
ber  cannot  affect  the  case  in  its  real  merits,)  came  armed 
to  this  village  of  Condorret,  and  from  thence  proceeded  on- 
wards,  cTeiymoment,  by  thor  conduct,  endeavouring  tomake 
mofe  e3q[ilicit  and  clear  the  purpose  of  their  journey.  The 
first  place  you  find  them,  is  at  the  Bridge  of  Castlecary, 
where  thqr  breakfast,  and  where  the  evidence  of  the  person 
who  keeps  that  house  shews,  that  they  came  from  Glasgow, 
all  of  them  armed  with  pikes ;  and  there  circumstances  were 
mentioned  which  ahew  their  real  object  The  mode  of  pay«- 
ing  their  bill  was  somewhat  extraordinary,  for  though  it 
amounted  to  only  8s.,  instead  of  paying  ready  money,  it  was 
proposed  that  the  landlord  should  take  a  note  of  some  de- 
scription, payable  at  a  distance  of  six  months  from  the  pe- 
riod that  this  debt  was  incurred-— What  great  object  was  ex- 
pected to  be  accomplished  in  that  period,  you  will  judge. 
This  not  being  agreed  to,  they  contrived  to  make  up  7s. 
6d.,  for  which  they  insisted  on  a  receipt  being  given.  This 
shews  that  the  receipt  was  intoided  as  a  document,  here- 
after to  be  shewn  to  others,  as  proving  diat  expenditure  to 
have  been  made»  with  the  view  to  its  being  repaid.  <*  The 
party  called,  and  paid  for  porter  and  bread  7s.  6d.  by  cash.^ 
From  this  the  party  marched  towards  Camelon,  and  it  is 
proved  they  proceeded  to  take  arms  by  force ;  one  of  the 
witnesses  has  sworn  to  one  of  the  guns  found  at  Bonny- 
muir  having  been  one  of  several  thus  taken  in  a  forcible 
manner;  and  therefore  it  is  a  matter  without  doubt,  that 
this  robbery  was  committed  by  them.  Then  they  proceed 
forwards,  they  stop  a  hussar,  and  draw  up  in  a  regular  mili- 
tary form—- they  then  demand  the  hussar's  dispatches,  then 
his  arms,  and  it  was  only  in  consequence  of  his  assuring 
them  he  was  a  friend  to  them  that  they  abstained  from  ta- 
king his  arms ;  and  finding  he  could  read,  they  furnish  him 
with  a  copy  of  this  treasonable  Address,  taken  from  a  roll 
of  these  documents,  which  it  is  proved  the  party  were  car- 
rying for  the  purpose  of  circulation,  in  order  to  be  by  him 
read  among  the  rest  of  his  companions.  From  thence  ihese 
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persons  are  traced  along  the  banks  of  the  canal,  and  fiot 
HaTiDg  met  thdr  friends,  they  came  to  the  resolotioD  of 
passing  towards  Bonnjmuir,  in  the  progress  to  which,  they 
are  proved  by  Robinson  to  have  been  marching  in  a  regular 
military  array,  with  pikes  and  arms,  past  his  house. 

Now,  Gentlemen,  if  the  thing  had  stopped  her^  I  hum* 
bly  submit  to  yon,  upon  the  authority  of  diat  case,  the  law  of 
which  I  have  quoted,  namely,  the  case  of  BrandreChi  that 
I  should  have  been  entitled  to  ask,  at  your  hands,  a  verdict 
finding  that  this  person  had  been  guilty  of  levying  war;  for 
in  the  case  that  I  have  stated  to  you,  and  I  speak  it  under 
the  best  guidance,  inasmuch  as  a  Judge,  now  in  my  ^e^ 
conducted  that  prosecution ;  in  that  case  the  parties  fled  at 
the  appearance  of  the  soldiery,  and  there  was  no  attack 
whatever.  The  persons  dispersed  when  the  military  appear- 
ed, they  were  merely  in  a  state  of  insurrection,  but  they  had 
risen  for  a  general  purpose,  the  self-same  purpose  that  these 
persons  say  they  rose  for,  namely,  to  gain  their  rights — ^in 
short,  to  establish  a  revolution  or  reform  in  the  countiy. 
In  Brandreth's  case,  the  offenders  had  not  the  courage  of 
our  countrymen,  for  they  took  flight  at  the  appearance  <^ 
the  soldiery ;  they  dispersed  and  offered  no  battle^  and  yet 
there,  where  that  last  act  was  wanting,  it  was  held  by  the 
first  authorities  of  the  law,  that  the  levying  of  war  was  com- 
pleted, and  the  Jury  found  so.  The  persons  indicted  were 
convicted  of  Treason  in  those  cases ;  they  sufl&red  a  capital 
punishment,  and  all  lawyers,  and  every  individual  fitted  to 
judge  of  the  cases,  thought  the  cases  wisely  and  rightly 
adjudged.  ^ 

But  the  purpose  of  the  assemblage  whose  proceedings  we 
are  now  considering,  is  made  still  more  apparent,  as  these 
individuals,  after  passing  along  armed  in  this  way,  go  up  to 
Bonnymuir,  to  which  place  they  were  followed  by  a  par^ 
of  the  King's  troops,  consisting  partly  of  the  10th  Hussars, 
and  partly  of  the  Stirlingshire  Yeomanry;  and  it  appears, 
in  evidence  that,  from  the  situation  in  which  these  indivi- 
duals were  placed,  upon  the  top  of  a  hill,  they  saw  the  King's 
troops  advancing  at  a  very  considerable  distance.  Now^  you 
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will  consider,  Gendemen,  what  line  of  oondaet  persons  in 
this  situation  ought,  and  were  bound  to  have  pursued,  supr 
posing  them  to  have  been  engaged  in  nothing  criminal.   If 
they  had  had  no  treasonable  object  in  view,  I  submit  they 
vould  have  dispersed,  and  not  have  attempted  to  encounter 
the  King's  troops.    And  Mr  Hodgson  told  you  they  had 
the  full  means  of  dispersing,  if  thqr  had  thought  fit  so  to 
do;  and  that  they  had  such  means^  is  further  demonstrated 
from  the  situation  of  the  place  in  which  thqr  were  drawn 
up.    There  is  a  plan  of  the  ground  upon  which  this  a£Bur 
took  place  now  on  the  table,  from  which  it  aj^fiears,  that  at 
the  very  end  of  this  wall,  close  by  that  slap,  to  which  I  shall 
have  occasion  to  speak,  and  where  the  most  serious  part  of 
this  rencontre  occurred,  there  was  a  very  considerable  piece 
of  ground  covered  with  wood,  and  it  was  further  stated  to 
you,  that  this  planted  ground  was  of  a  very  wet  and  swampy 
description.  Now,  you  will  consider,  whether  these  persons 
bad  not  thus  the  best  means  that  could  be  wdl  figured  for 
persons  on  foot  to  escape  from  individuals  on  horseback ; 
and  if  they  had  wished  to  escape,  they  would  doubtless  have 
availed  themselves  of  those  means ;  but  that,  GendemeUy 
was  not  their  object;— their  object  evidently  was,  from  the 
banning,  one  of  a  general  nature,  namely,  that  of  accom* 
plishing^  in  one  shape  or  other,  a  change  in  the  constitution 
of  the  country ;  and  if  they  had  succeeded  in  defeating  the 
armed  body  thus  sent  against  them,  no  one  can  doubt  that 
at  that  moment  this  general  object  would  have  been  consi- 
dered as  most  materially  promoted.  That  such  was  the  ob- 
ject truly  in  view,  is  proved  in  the  only  way  that  such  a  fact 
can  be  proved,  namely,  first,  by  the  declaration  and  state- 
ment of  the  persons  themselves  who  were  concerned  in  it; 
and  in  the  second  place,  by  the  acts  which  they  themselves 
did  upon  the  occasion. 

With  respect  to  the  declaration  of  the  party,  a  good  deal 
was  said  upon  that  subject  by  my  learned  friend,  Mr  Jef- 
frey, who  naturally  felt  how  xduch  his  case  has  been  narrow- 
ed by  the  declarations  of  the  person  now  upon  trial.  Gen- 
llemeuy  my  learned  friend,  the  Solicitor«General,  brought 
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fbtfy  under  yobr  view  the  ^pediency  and  neoesnty  wbieh 
exists  for  tbe  safety  of  the  innocent  and  for  tbe  detection  of 
crimen  why  individuals  under  suspicion,  when  first  taken  be- 
fore a  magistrate^  should  be  examined,  to  give  an  account  of 
the  matter  Idd  to  their  charge.  This  I  belier^  I  can  say 
confidently,  is  in  this  country  considered  as  a  most  imp<»rt- 
ant  part  of  the  duty  of  a  magistrate,  and  none  is  perfonned 
with  greater  fideKty  by  the  Sherifis;  and  <m  the  present  oc- 
canon  it  is  satisfactory  to  me  to  bee  that  these  decloratioDs 
were  not  only  taken  by  highly  respectable  individnab^ 
among  others  my  honourable  firiend  the  Sheriff^epute  of 
Edinburgh ;  but  that  they  were  taken  by  difiTerent  Magis- 
trates, at  different  places,  and  at  different  times  i  because  if 
in  the  fijrst  of  these  declarations  the  prisoner  at  the  bar 
committed  any  error  or  mistake,  it  is  impossible  to  believe 
but  that  die  most  full  opportunity  was  allowed  him  to  cor* 
rect  it  in  the  subsequent  examinations. 

Now,  my  learned  friend,  Mr  Jefirey,  said  these  declom* 
tions  contained  only  inferences,  and  not  facts ;  now  you 
will  look  at  them,-^and  I  submit  tbey  contain  a  distinct 
narrative  of  &ct,  which  has  been  confirmed  by  all  the  wit- 
nesses who  have  this  day  been  examined.  These  declara- 
tion detail  the  causes  for  the  prisoner's  connecting  himself 
with  this  insurrection,  and  the  intention  and  acts  of  the 
parties,  from  the  time  he  joins  them,  down  to  the  time  that 
they  were  all  taken  prisoners.  Gentlemen,  such  evidence 
has  ever  been  held  as  legitimate  and  admissible  evidence 
by  the  law  of  this  country ;  and  I  see,  in  this  respect,  that 
the  law  of  England  is  in  no  way  inconsistent  with  our 
own ;  on  the  contrary,  by  that  law  more  wdghtis  given  to 
a  declaration  by  a  prisoner  before  a  Magistrate,  in  cases  of 
Treason,  than  is  admitted  of  in  this  country,— or,  at  least, 
than  I  shall  ask  at  your  hands  this  night; — ^for  it  is  there 
ruled,  that  upon  the  declaration  of  a  man,  taken  before  a 
Magistrate,  (freely  and  voluntarily,  o^  course,  as  it  must 
be^)  acknowledging  his  guilty  if  proved  by  two  witnesses, 
upon  that  declaration,  and  that  alone  the  prosecutor  is 
entitled  to  ask  a  verdict  of  conviction.     I  should  Hot  state 
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this,  if  I  bad  iictt  authoritjri  but  I  diall  beg  td  r^felr  to  Phil<- 
lipps  on  Evidencdy  which  I  bdiere  is  admitted  as  an  autho«> 
rity  on  all  occasions.  Oh  the  subject  of  Such  evidence,  h^ 
says,  <<  From  the  above  cited  cases,  it  afipears  now  to  be  on 
l»tablished  rule^  that  a  fiiU  and  volantary  confession  by 
the  prisoner,  of  the  overt  acts  charged  against  him,  is  of 
itself  sufficieht  evidencie  to  warrant  a  conviction ;  and  al^ 
though  Mr  Justice  Foster  suggests  that  the  rule  for  ad- 
mitting a  confession  against  the  prisoner  ought  not  to  ex- 
tend farther  than  to  a  confession  made  during  the  solem- 
nity of  an  examination  made  before  a  Magistrate,  or  before 
some  person  having  authority  to  take  it,  when  the  party 
may  be  presumed  to  be  pi^operly  Upon  his  guard,  and  ap* 
prised  of  its  danger,  no  distinction  of  this  bind  is  to  be 
found  in  the  authorities  befoire  mentioned."  You  see  here, 
it  gbes  this  length,  that  the  confession  of  a  party,  if  proved^ 
though  not  befbl'e  a  magistrate,  is  admissible  evidence 
against  him*  Mr  Justice  Foster  doubts  that — ^he  does  not 
doubt  that  a  declaration  taken  before  a  magistrate,  if  pro^ 
ved  by  two  witnesses,  is  complete  evideiice^  but  Mr  Justice 
I^oster  doubts,  if  an  acknowledgment,  not  before  a  magis^ 
trate,  will  be  sufficient  for  that  purpose.  But  he  says,  thai 
although  Mr  Justice  Foster  suggests  that  the  rule  for  ad- 
mitting a  confession  against  the  prisoner  ought  not  to  ex- 
tend fhrther  than  to  a  confessioh  made  during  the  sdem^ 
nity  of  ah  examination  before  a  magistrate,  or  before  some 
person  baving  authority  to  take  it,  when  the  party  may  b^ 
presumed  to  be  properly  upon  his  guard,  and  apprised  of 
its  danger,  no  distinction  of  this  kind  is  to  be  found  in  ihb 
authorities  before  mentioned  ;•— on  the  contrary,  in  Fran- 
as'd  case^  the  Judges  resolved  that  the  confession  would  be 
evidence^  whether  made  before  a  magistrate^  or  in  thfe 
course  of  conversation ;  and  there  appears  to  be  no  solid 
ground  for  such  a  distinction,  as  confessions  are  admissible 
in  trials  for  High  Treason,  precisely  on  the  same  principle 
which  made  diem  evidence  at  common  law. 

Gentlemen,  this  is  the  law  of  England  upon  the  subject 
and  it  carries  the  matter,  you  see,  greatly  further  than  what 
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we  in  this  country  have  been  used  to  cany  it;  because  ve 
only  consider  a  declaration  as  a  sp^pies  of  evidence  calcula- 
ted to  throw  an  important  light  on  (he  casey  but  not  of  itsdf 
inifficient  to  lead  to  convlctioni  if  denied*  Though  a  person 
has  acknowledged  the  crimen  if  he  retracts  th^t  at  the  bar, 
(be  declaration  would  not  be  held  su£Bicient  evidence  against 
him.  But  I  do  not  mew  (iiis  night  to  rest  my  claim  to  your 
verdict  upon  this  declaration  alone;  this  document  does, 
however,  aflPord  evidence  of  a  most  important  nature  for 
your  consideration* 

By  the  declaration  of  this  individual,  it  appears  that 
the  purpose  of  the  assembUng  was  of  a  general  and  public 
nature.  He  has  told  you  his  purpose  in  the  plainest  pos- 
aible  terms,  by  saying,  when  interrogated,  <<  What  purpose 
the  declarant  and  his  party  had  in  view  ?  declares,  thatf 
according  to  Uie  mode  in  which  Reformers  proceed,  no 
purpose  was  mentioned," — that  is,  no  immediate  object. 
You  will  see,  when  you  fdlow  it,  no  object  of  this  meeting 
going  further  was  mentioned;  but  the  general  purpose  of 
their  meeting  was  understood,  he  says,  <*  according  to  the 
mode  in  which  Reformers  proceed — no  purpose  was  men- 
tioned. That  the  declarant's  intention  was  to  obey  the  or- 
ders he  received;  and  if  he  had  asked  what  the  purpose 
was,  he  wopld  have  received  no  answer.  Declares,  That  the 
purpose  was  connected  with  refi>rm,--that  it  was  a  radical 
reform  in  the  Commons'  House  of  Parliament;  and  the 
declarant  believes  this  to  have  been  the  understanding  of 
the  party.  That  he  believes  there  was  something  of  annual 
parliaments  in  it.  Declares  that  reform  was  the  general 
purpose."  He  did  not  know  the  particular  purpose,  but 
what  they  were  doing  was  in  furtherance  of  a  general  pur- 
pos^  of  which  he  has  given  this  explanation,  as  to  which 
you  can  have  no  doubt  of  its  natore.  It  was  no  private 
reason  of  any  sort,  but  a  general  purpose^  as  connected 
with  the  general  state  of  the  country,r— that  is  proved  by 
the  declaration,  and  by  the  acts, — ^for  all  the  acts  go  to 
shew  that  the  persons  had  not  for  their  object  any  private 
purpose— no  such  private  purpose  has  been  attempted  to 
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be  stated  to  you;  Mr  Jeffrey  talked  a  great  deal  about 
various  crimes,  and  of  the  various  purposes  these  persons 
may  have  had  in  view,  but  he  has  not  condescended  on  one 
object  of  a  private  nature  which  this  insurrection  was  meant 
to  accomplish. 

Persuaded  that  you  will  be  satisfied  that  there  was  here 
an  insurrection,  and  that  the  object  of  that  insurrection  was 
of  a  general,  public,  and  not  of  a  private  nature,  the  only 
matter  that  remains  behind,  is  to  inquire  what  share  this 
individual  had  in  that  conspiracy.  Gentlemen,  on  that 
head  it  will  be  unnecessary  for  me  to  occupy  any  great 
portion  of  your  time.  The  first  matter,  in  point  of  date,  that 
applies  to  him,  is  a  circumstance  which  Mr  Jeffrey  has  not 
at  all  adverted  to,  namely,  that  we  find  this  individual,  on 
the  Monday,  employed  in  procuring  pike-heads  at  the  vil- 
lage of  Camelon.  I  do  not  say  we  have  proved  how  these 
were  employed,  but  we  haye  proved  that  Hardie  was  on 
that  night  engaged  in  collecting  them.  Besides,  this  was 
not  the  first  meeting  he  had  with  those  who  prepared 
them.  We  find  him,  two  days  before  the  battle,  taking 
away  theie  pikes  in  a  secret  manner,  when  he  could  have 
no  object,  but  one  of  a  treasonable  nature,  and  making  an 
arrangement  to  meet  on  the  banks  of  the  canal  on  the  fol- 
lowing night 

Now,  Grentlemen,  the  next  point  worthy  of  notice  is  the 
party  from  Glasgow  seeking  out  the  prisoner  at  Candoret 
on  the  morning  of  the  6th  of  April ;  and  from  that  time, 
down  to  the  period  of  his  being  apprehended,  it  is  acknow- 
ledged by  him,  in  the  most  express  terms,  that  he  not  only 
promoted  this  insurrection,  and  became  one  of  It,  but  he  was 
constituted  the  leader  of  it ;  he  was  the  commander  of  a  di- 
vision, and  was  obeyed  as  their  officer.  In  short,  the  whole 
arrangement  was  of  a  military  nature ;  and  one  of  the  or- 
ders which  Hardie  received,  and  which  he  obeyed,  was, 
that,  in  the  event  of  being  opposed  by  a  military  force,  he 
was  to  resist.  The  terms  of  that  part  of  the  Declaration  are, 
^*  that  they  had  orders  from  the  commanders  to  stand  out, 
if  they  were  attacked  by  any  military  force.  Declares,  that 
they  were  attacked  by  a  party  of  the  Hussars  and  Yeoman^ 
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opposed— they  ought  not  think  that  the  King's  troops  weie 
of  that  regular  species  of  force  whidi  they  happened  to  be-— 
and  they  were  concealed  from  their  view  for  a  ocmnderaUe 
time  before  they  engaged ;  and  I  can  easily  see,  too,  that 
these  persons,  if  they  could  have  succeeded  in  that  enterpiize, 
might  flatter  themselves  with  results  of  a  very  different  na- 
ture from  those  my  learned  friend  Mr  Jeffrey  stated.  It  is  im- 
possible with  certain^  to  know  their  views ;  but  the  strength 
of  the  party  altered  not  the  case.  It  is  enough  that  they  coo- 
ndered  the  means  adequate,  whether  they  were  so  or  not;  and 
upon  this  part  of  the  case,  I  shall  appeal  again  to  the  autho- 
rity of  my  Lord  Chief  Justice  Abbott,  who  says,  ^  It  has 
been  uiged,  that  the  means  which  these  persons  possessed  were 
wholly  inadequate  to  the  end  they  proposed,  and  that  it  is  ab- 
surd to  suppose  that  the  government  of  the  country  could 
be  overturned  by  such  an  assembly  of  persons  as  tins,  even 
with  the  aid  they  expressed  themselves  to  expect ;  but,  'Gen- 
tlemen, the  question  is  not  whether  their  dengn  was  likely 
to  succeed,  but  whether  they  entertained  it  The  improbfr- 
bility  of  success  may  be  used  as  a  sort  of  argument  to  shew 
that  a  person  does  not  entertain  a  dengn  imputed  to  him, 
because,  in  general,  it  is  not  likely  that  a  man  will  entertain 
a  design  which  there  is  no  probability  of  his  executing ;  but 
if  you  find  from  the  evidence  that  he  is  actually  embarking 
in  that  design,  and  declaring  that  he  entertains  it,  there  is 
then  no  room  for  the  argument,  which  might  otherwise  be 
adduced,  as  to  the  improbability  of  its  success;  if  yon  find 
he  was  embarked  in  it,  the  improbability  of  success  makes 
no  difference  in  the  crime.  They  expected,  as  it  appears,  a 
much  greater  force  to  assemble  than  did  assemble;  they 
were  acting,  probably,  on  some  deluflion,  whether  at  the  in- 
stigation  of  their  own  immediate  friends,  or  of  others,  is  not 
material ;— the  question  is  not,  whether  they  had  ground  for 
hofong  for  success,  but  the  question  is,  did  they,  or  did 
they  not,  and  particularly,  did  the  prisoner  at  the  bar,  en- 
gage in  the  acts  imputed  to  him,  with  the  deugn  charged  by 
this  indictment,  namely,  the  design  of  endeavouring  to  over- 
turn the  Government?"*  These  expressions  apply  strictly 
to  the  case  now  in  hand,  and  they  come  from  such  high 
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authority,  that  I  should  think  it  was  wasting  your  time  if 
I  said  another  word  upon  the  subject. 

In  concluding,  I  have  now  to  demand  at  your  hands  a 
verdict  of  Guilty  against  this  unfortunate  man ;  and  certain- 
ly I  would  not  ask  this  verdict  if  I  did  not  think  I  was  en* 
titled  to  do  so.  I  consider  such  a  verdict  as  of  the  last  im« . 
portance  to  the  country— but  it  is  your  verdict,  not  mine. 
You  will  judge  the  case  with  all  the  favour  the  panel  is  en- 
titled  to ;  but  you  will  at  the  same  time  keep  in  mind  what 
is  due  to  the  oadis  you  have  taken,  and  to  the  peace  of  that 
kingdom  of  which  you  are  subjects.  Fearlessly,  yet  with 
mercy,  I  am  persuaded  you  will  do  your  duty ;  and  as  the 
result  will  be  gratifying  to  your  own  minds,  so  it  cannot  fail 
to  be  satisfactory  to  the  Court  and  to  the  country. 


SUMMING  UP. 


Lord  Justice  dMt.— Grentlemen  of  the  Jury,  the  evi* 
dence  in  this  case  being  now  gone  through,  and  the  obser- 
vations upon  that  evidence,  on  both  sides,  being  closed,  it 
is  my  province,  in  the  discharge  of  the  duty  incumbent  up- 
on me,  to  submit  to  your  consideration  those  observations, 
with  that  view  of  the  evidence  which  it  is  my  peculiar  duty, 
in  a  case  of  this  description,  to  lay  before  you,  which  may 
be  of  use  to  you  in  forming  that  conclusion,  which  it  is  your 
undoubted  privil^e  to  do,  on  a  review  of  the  whole  of  the 
case. 

The  prisoner  now  at  the  bar  is  charged  with  tlw  highest 
crime  known  in  the  law«*-the  crime  of  High  Treason,  whidi 
is  considered  as  the  highest  crime,  in  respect  that  it  includes 
within  it  an  accumulation  of  every  species  of  evil,  both  pub- 
fie  and  private ;  inasmuch  as  it  is  impossible  that  the  crime 
of  High  Treason,  which  must  result  in  the  destruction  of 
the  Government  and  Constitution  of  the  country,  as  by  law 
established,  can  be  accomplisbed,  except  bybringing  in  its 
train  evils  of  the  most  general  and  extensive  nature.  The 
indictment  on  which  the  prisoner  has  been  arraigned,  and 
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hte  fiaadeiy  and  oontiiNiei  to  pfeid  to  you^  Hot  guil^t 
contains  four  distinct  cllirgc»»  The  dhdrge  of  awnpasiaBg 
and  itnaghmig  "die  death  of  the  Ktsg,  is  ihe  auhjed  .of 
the  fint  coimt ;  the  ciiarge  of  levying  war  agmnst  the  Kiag^ 
18  the  subjeict  idf  the  second  cdunt;  the  subject  of  the  third 
count  iS)  the  Inventing,  deviatng,  and  intending  to  deprive 
atiid  depose  our  Lord  the  King  Irom  the  style,  hMOur, 
and  kingly  name  of  the  imperial  crown  of  this  reigibt ;  and 
the  fi«kbject  of  the  fbuHii  coast  is,  the  ooinpasBing^  imaginiflg^ 
itftt^ting)  devising)  mai  intendii^  to  levy  war  a^piinat  our 
liord  the  Kings  within  his  nealm^  in  order,  by  foroe  and 
consmumt,  to  oenypel  hwi  to  <^nge  fais  meawi'es  and 

OOVHMIclB* 

Now,  Getittomen,  it  ^appears  to  rae,  kt  die  view  Aai  i 
take  of  this  case,  and,  indeed,  in  the  view  in  which  it  has 
been  considered  by  the  Public  Prosecutor  himself,  that  it  is 
quite  unnecessary  for  you  to  occupy  your  attention  with  any 
consideration  of  the  fitit  of  /diese  eouatt^ ;  and  I  hold  it,  in 
the  view  that  I  take  of  it  also,  to  be  unnecessary  for  you  to 
enter 'on  the  dDnetdeMieAof  the  itfaird  eoent.  It  is  to  the 
seoaiid  -oeuat^the  levying  wvc  against  -the  Kix|0s  and  the 
fliui^  'douiiit'«-4he  oomfMssing,  inagiAiQg,  and  devisii^  to 
levy  waragaiaat  the.  Kitog,  ia  ocdei:,  by  Ibree  and  coastiaint, 
to.cowptl  hiw  to-diaoge  his  incAsuves  and  oeMOBela,  to  wliich 
it  is  toeoeaaaqr  fior  yoa  U^.p^  «ttMlion9  aa  the  coasideratiOD 
of.ahiBeitse. 

In  probcfediBg,  tho^^Aenilrfmeni  to  ex^kin  to  you -what 
18  the.iiule.wf  hiw  with  regard  to  itnwdiottA^  ^  tbisaa- 
ture,  I  need  not,  I  am  confident,  warn  you  against  any  pseu 
postesdoBS  dhieh  you  iKay -bo  supposed  to  enter^y  froQi  any 
dnig  that  ifott  haYe  ekhei:  Jwavd  out  nof  d0f  ss,  or  which  yaii 
iBliy  'hstvB  lefimt  in  the  ceMse  ^of ;  the  ,jfiape6diog»  which 
4adc  plode  -in  ithis  Oouet  jj^eateiday  ;  that  case  has  »be0ii  'tL 
iuded  1o  tCKJay^  and  once  or  twite  it  h«pi  been  cailde  the 
liubject  of  eonmtenit  hjr  both  of  the  iiounsel  who  ^aildms^ 
yoii,  Ibttt  who  agree  that  y^od  Ote  to  lay  th«t  ease,  4Uid  the 
aiesult  of  it,  entirely  out  of  your  coasideifataon,  in  dslerr 
viltiing  upon  the  fffesedtfToase.  You  ave  t^.  i^ffpfimh  «his 
^oaae,>>as  I  am  oonfiderit  you  have  appvoeahedl  it»^  aad  «n9 
continue  to  consider  and  decide  upon  it,  coolly,  deliberately, 
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nd  diqpawpately,  agnwting  j^ax  attaQtian  upon  Dothiog 
-aa  the  £sice  of  tbo  eax^  \mt  the  ei^d^nce  which  has  thig  day 
hean  gmn  hefore  yau. 

But  before  I  proceed  to  call  your  atteution  to  that  evi- 
denoe,  I  muih  to  state  to  you  distinctly  what  I  consider  (aud 
I  shall  do  it  as  far  as  I  possibly  can  from  authorities)  .^  be 
the  real  law  i^plieable  to  9uch  an  indictment  ^  this.  You 
know  perfectly  well,  that  the  1/aw  aj^Iipahle  to  High  T^ea^ 
son  is  a  law  borrowed  from  the  law  of  England — ^from  a 
(tatate»  passed  at  an  early  period  of  the  law  gf  l^p^UM)d^ 
with  reference  to  the  second  icountf  but  ^  Britisli  stat^te^  a^ 
to  the  fourth  count ;  but  any  authorities  we  are  to  Ipcifi  tO|  of 
irelgltf  and  importance^  in  con^ideriiig  :tbe  law,  ar^poh^ 
found  m  the  authorities  of  the  law  of  Englajsd*  which,  by 
the  Treaty  of  U^iom,  has  been  declared  (to  ba  the  law  of 
8eotl«kl  liD  all  time  coming,  with  regard  to  the  crime  gf 
Hi|[b  Treason. 

Now,  G^Btlemen,  the  seeond  count  in  die  indiatmeQ/U- 
tivit  of  levying  war  against  the  King  in  his  realm,  is  laid 
upon  the  statute  of  the  iiStb  Edward  IIL  which,  in  plain 
and  sipiple  language,  declares,  ^<  that  M  a  wan  do  l^vy  war 
against  our  Lord  the  King  in  hia  reakn,  or  be  adb^WH 
to  the  enemies  of  our  Lord  the  King  in  his  realm,  ffywg  to 
ibem  aid  or  ccmifioirt  in  the  realm,  or  elsewhere,  and  thereof 
be  proreahly  attainted  of  opeo  deed  by  the  peofde  of  ihw 
eoaditioiK,^  that  is  High  Treason.  Now,  Gentleog^n,  ip 
eonsidering  what  it  is  which,  in  this  Ai0ri  provision,  falls 
wi^n  the  enactment  of  High  Treason,  it  is  pi^oper  tp  kiak 
io  w^at  ia  the  result  of  the  adjudged  eases  whidb  have  oecuc- 
ned,  in  whidi  the  questicm  has  been  agitated,  as  to  what  was  a 
levying  of  war ;  and  the  result  oi  these  cases,  as  they  hare 
occurred  prior  to  the  date  of  the  tresiise  t#  ^rhich  I  am  to 
rder,  that  of  Foster,  is  to  be  found  embodied  in  his  worki, 
to  which  I  dUbct  your  attention,  as  preferable  to  any  words 
I  eould  use,  and  to  which  I  refer  in  preference  to  mod^ia 
authori^s,  however  weighty  they  are,  as  espositi^Mis  of  the 
siwe  rules  of  law  laid  down  in  this  treatise,  and  to  the  jus- 
tipe  and  aocutacy  of  which,  particularly  that  read  by  the 
Lord  Advocate,  as  the  opinion  of  the  Chirf  Justice  of 
England,  I  most  completely  subscribe;  but  I  prefer  to 
i^  tbf  result  of  forsAer  authorities,  and  whidi  9xe  mere- 
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ly  to  be  considered  as  embodied  and  given  effect  to  in  the 
opinions  of  the  several  Judges,  the  Lord  Chief  Justice  of 
the  King^s  Bench,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  and  the  present  Lord  Chief  Baron  of  the  Exchequer 
in  England,  who  merely  expound  that  which  had  been  laid 
down  before  in  the  authority  of  Mr  Justice  Foster.  Now, 
his  words  are,  *^  But  every  insurrection  which,  in  judgment 
of  law,  is  intended  against  the  person  of  the  King,  be  it  to 
dethrone  or  imprison  him,  or  to  oblige  him  to  alter  his  mea- 
sures of  government,  or  to  remove  evil  counsellors  from  about 
him,  these  risings  all  amount  to  levying  war  within  the  sta^ 
tute,  whether  attended  with  the  pomp  and  circumstance  of 
open  war  or  not  ;^  and  then  he  goes  on  to  state,  which  is 
not  material  for  you  to  conader,-in  reference  to  this  count 
of  levying  war,  but  which  would  be  material  with  regard  to 
the  other  counts,  *<  that  every  conspiracy  to  levy  war  for  these 
purposes,  though  not  Treason  within  the  clause  of  levying 
war,  is  yet  an  overt  act  within  the  other  clause  of  conpassiog 
the  King^s  death,  for  these  purposes  cannot  be  dfeeCed  bj 
numbers  and  open  force  without  manifest  danger  to  his  per- 
son.**^ He  proceeds,  however,  and  he  explains  himself  more 
fully  in  these  words :  **  Insurrections  in  order  to  throw  down 
all  inclosures,  to  alter  the  established  law,  or  change  leligiooy 
-i^to  enhance  the  price  of  all  labour^  or  to  open  all  prisons, — 
all  rirings  in  order  to  effect  these  innovations,  of  a  public  ^mI 
general  concern,  by  an  armed  force,  are,  in  construction  of  law. 
High  Treason,  within  the  clause  of  levying  war ;  for,  dxyugh 
they  are  not  levelled  at  the  person  of  the  King,  they  are 
against  his  Royal  Majesty,  and,  besides,  they  have  a  direct 
tendency  to  dissolve  all  the  bonds  of  society,  and  to  destroy 
all  property,  and  all  government  too,  by  numbers  and  an 
armed  force.  Insurrections,  likewise,  for  redressing  nation- 
al  grievances,  or  for  the  expulsion  of  foreigners  in  general, 
or,  indeed,  of  any  single  nation,  livmg  here  finder  the  pro- 
tection of  the  King,  or  for  the  reformation  of  real  or  imagi- 
nary evils,  of  a  pubtic  nature,  and  in  which  the  insurgents 
have  no  special  interest,  rimngs  to  effect  these  ends  by  force 
and  numbers  are,  by  construction  of  law,  within  the  clause 
of  levying  war,  for  they  are  levelled  at  the  King^s  Crown 
and  Royal  dignity.^ 

Gentlemen,  I  shall  just  read  one  other  authority,  which. 
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in  fact,  when  duly  attended  to,  is  strictly  confennable  with 
what  is  more  authoritatively  stated  in  the  passage  I  have  read 
from  Justice  Fost^ ;  for  my  Lord  Hale,  one  of  the  great- 
est and  most  eminent  of  the  English  hiwyers,  states,  "  But 
if  dhvers  persons  lery  a  force  of  multitude  of  men  to  pull 
down  a  particular  inclosure,  this  is  not  a  levying  of  war 
within  dus  statute,  but  a  great  riot ;  but  if  they  levy  war  to 
pull  down  all  hidosures,  or  to  expulse  strangers,  or  to  re- 
move counsellors ;  or  against  any  statute,  as,  namely,  the 
Statute  of  Laboorars ;  or  for  enhancing  salaries  and  wages, 
this  is  levying  war  against  the  King,  because  it  is  generally 
against  the  Eing'^s  laws,  and  the  offenders  take  upon  them 
the  reformation  which  subjects,  by  gathering  power,  ought 
not  to  do.^  Such  are  the  audiorities  of  the  text  writers 
upon  this  important  p«t  of  the  law — authorities  which  are 
acknowledged  as  most  importmt  and  decisive,  and  have 
ever  been  so  in  every  question  of  Treason  which  has  come 
under  the  consideration  of  any  court  of  justice;  and  I  shall 
just  add  one  word  more,  in  the  language  of  Lord  Chief 
Justice  Holt,  in  a  case  in  which  a  multitude  had  risen  for 
the  purpose  of  pulling  down  all  the  Meeting-houses  in  the 
city  of  London,  and  in  which  they  had  proceeded,  without 
being  regularly  armed,  farther  than  having  crows  and  fire- 
brands in  their  hands  $  in  that  case,  he  expressly  says,  **  when 
a  multitude  is  assembled,  and  force  used,  not  for  any  pri- 
vate end  or  revenge,  but  upon  a  pretence  which  is  public 
and  general,  it  has,  in  all  ages,  been  adjudged  a  levying  war 
agmnst  the  King.^ 

Gentlemen,  with  regard  to  the  fourth  count,  the  law  is 
cdearly  and  distinctly  defined  in  a  statute  which  has  been 
alhided  to,  passed  in  the  reign  of  the  late  King,  and  which 
declares,  **  that  whosoever  shall,  within  the  realm  or  with- 
out, compass  and  imagine,  invent,  devise,  or  intend  to  levy 
war  against  our  Lord  the  King,  within  his  realm,  in  order, 
by  force  and  constraint,  to  compel  him  to  change  his  mea- 
sures and  counsels,  shall  be  deemed  guilty  of  High  Trea- 
son.^ This,  then.  Gentlemen,  is  the  law  applicable  to  the 
counts  of  this  indictment,  to  which  your  attention  is  to  be 
directed  in  considering  the  evidence,  namely,  the  count  which 
charges  the  actual  levying  war  against  the  King,  and  that 
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whkii  pbaifW  tfaie.4KHiipi«iQg,  iKfmmgt  Mlr4iit«Ddii«  to 
fcwy  war, 

Gentkfn^,  tibe  oyideiMe  whieh  im  btoi  adduced  it  is 
mj  duty  DOW  to  hxmg  und^r  your  omwdemtion;  and 
iliough  I  fihiill  ceri»iidy  feel  it  to  be  nMmaiyy  ib  ^caaacrf^ 
thifi  great  iroponano^,  pot  oidy  to  the  piiamir  at  t)ie  Bar, 
whose  life  is  ^rtAinly  at  «takfi»  but  to  the  puUia  at  Ji^fge»  to 
b^ng  it  fuUy  nad  oomi^^t^ly  under  ywr  view,  I  dp  ap- 
prehend, fro^  th^  nature  o^  the  examinationa  ti^  bava 
takmi  plaoe>  it  wiU  not  be  naaeaaiLry  for  me  to  refer  to  aoiae 
of  the  depositions,  nore  than  to  biing  tbem  geneinUy  under 
your  view ;  beca«ii»0  they  only  gp  to  confirm  ptbena,  which 
give  a  mare  genera}  /aenniait  pf  tbe  tnmnartinw,  and  dp  not 
throw  any  additiooal  light  on  the  <queation» 

In  tbtB  first  plaoe»  GentUynffig  yog  will  fiai  that  lieutenant 
HodgBon,  of  tbe  10th  HuMas^,  fltatod  to  yon,  that  he  ar*. 
rived  at  ^sytb  i^Miut  half  past  firo  in  the  aoming  of  tbe 
0fth  of  Aprils  aoeompanied  by  a  aquadmn  of  tbe  lOlbi 
thait  be  pent  from  Stirling  diat  morning ;  thai  iff  about  «n 
bour  and  a  half,  or  about  two  houim  after,  be  proawded 
fiioin  Ejlflylb  on  infcrmaliGBa  he  had  raoeived  ham  Cookc^ 
one  of  his  men,  and  that  he  abo  had  seen  a  Mr  Baird,  and 
^t  information  from  him,  fwhieh  led  bim  to  aet  off;  that  he 
prooeeded,  with  sucteen  of  the  lOtb  Huasacs,  and  abottt  ux- 
toen  of  tbe  Yeomanry,  and  amongat  lihem  ten  or  eievea  of 
tbe  Hussars,  mounted  on  ibe  Yieomanry  horses,  as  tbe  viu 
ness  bimself  was ;  tbat  the  reason  of  quitting  their  own  rsr 
g^mental  horses  was,  that  they  had  had  a  v^ery  quidk  maicb 
in  th^  morniag,  and  he  widbed  as  much  as  possible  to  aave 
Jthc^«-4be  mar-ch  had  been  fiHun  Stirling,  and  was  a  famed 
Ane;  that  frcHH  Silsytb  they  proceeded  in  the  dinwrinn 
of  Falkirlc,  and  jreeeived  iofbrmatiao  frcmi  the  fionntfy 
paqple  in  what  diDeotion  a  party  of  armed  men  were 
.gone;  Ibat  be  m^Uichel  to  Bonnymuir ;  and  when  thej  bad 
proceeded  about  nine  miles,  be  saw  about  twenty  armed 
man,  m  a  quarter  of  a  mile  distance^  armed  wkb  long  poles^ 
or  pikes  I  that  they  were  on  tbe  muir«  about  fifty  yarda 
from  k  waU ;  that  when  fbey  case  in  si^t,  liiey  went  a 
little  qnidker«— they  put  their  horses  into  a  canter,  but  the 
ground  was  bad,  and  ithey  were  obUged  to  go  round ;  that 
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the  men  cheered  et  the  tiiae  he  saw  then,  bvl  he  does  not 
kaow  whether  tbet  chetfing  viae  in  oonffequence  of  eonsiite* 
ing  tfj^ether^  ibet  it  appeared  to  him  not  to  be  the  spott* 
teoeoat  iiapal8e«of  the  moment,  bat  the  rewilt  of  a  privntes 
Qoiifcreiice»**-Here  is  this  gentleman  statingy  thatt  in  consa- 
<Iiieace  of  information  of  a  eet  of  armed  men  proceeding 
^ng  the  public  n>ad,  he  went  in  pursuit  of  them ;  that 
he  saw  them.;  Aat  they  appeared  to  see  him;  that  they 
oheered»  and  came  down  to  this  wall ;  i^  that  he  conai^ 
deredy  from  the  mode  in  wfiieh  they  dnew  together  befono 
they  moYed  .off,  ikat  it  was  in  conse^iience  of  aeeiitg  the 
oaTalry  near ; /that  they  were  aibont  a  quarter  of  a  mile  offt 
that  jAer  the  cheering,  they  ran  dowin  towards  him,  and 
stationed  tbemsdves  imd»  the  wall,  and  waited  till  he 
osflue  up-*-Aat  by  so  doing  ihey  came  nearer  to  him;  if 
they  had  widbed  to  have  avoided  him,  the  men  should  ha^e 
gone  the  other  way— he  coidd  ndt  go  fl^braighi  over  the 
miiiri  that  it  was  boggy,  and  that  one  of  the 'Yeomanry 
directadlbem  ;  that  be  knew  tbe  gnonud-^they  had  to  make 
ntam  rather  la  Ike  left  ;  he  thinks  they  might  ha^re  escaped 
▼ery  easily  by  nisming  away  when  first  tbey  saw  them ;  the 
ground  was  so  bad,  he  cotdd  not  have  taken  mere  than  one 
with  his  <men«^-tfae  main  body  wcmM  have  escaped,  or  they 
ni^tbavetbrowii  away  their  armi^  and  then  they  could 
not  have  been  identified*  Mow  at  is  material  for  yon  to 
consider  wdl  the  aoconnt  this  geiitleman  gives,  and  yon 
willconaider  whether  there  is  any  doubt  that  these  persons, 
aeeing  him  approadnng^  came  pOvriog  down,  and  took  up 
ifaia  position,  which  you  wiU  find  that  fientleman,  >as  weU  ss 
«ther  witneases,  .state,  was  an  impArtant  possUoa  to  tak^ 
nnd  which  might  have  been  jresoliftely  Detained,  at  the  ha^ 
oanlof  latt  those  who  were  try  tog  to  apprehend  these  pep- 
sotis.  In  tshost,  it  was  a  military  position,  taken  ten  thh; 
•momby  gnonod^  which  persons^  meaning  to  miJfie  «  Arm 
4taad,  iwould:  aatnrally  have  taken  as  their  position.  The 
witness  fibenstales^  that  <<upon  coming  within  My  draixtjr 
IRards  (rf*  th^rn^  they  fined  twoior  three  shots ;  he  waS:itt  front 
nf  hiS^paFty,  and  wasjadvancmg  towards  tbe  wall,  at  fbe  lime 
4ht9r/firedi;  he  was  not  advancing  in  very  .regular  <nrder^  the 
^ronndiwda  so  bod^  bo  was.oiot  ike  odpT  pers4>n«tposed  jn 
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front— there  were  two  or  three  in  a  linei  Very  near  him  ;— 
and  so  bearing  down,  this  fire  took  place;  he  cannot  saj  fit>ni 
what  pieces  the  fire  took  place,  whether  muskets  or  pistols; 
he  fancies  that  they  were  rested  on  the  wall — he  could  only 
see  their  heads.  That  was  a  very  good  military  position. 
Before  he  reached  the  wall^  two  or  three  shots  were  fired 
by  different  people,  two  or  three  yards  from  each  other. 
The  body  were  principally  armed  with  pikes,  and  two  or 
three  muskets.  At  that  time  he  kept  advancing,  and  spoke 
to  them,  and  ordered  them  to  lay  down  dieir  arms  ;---th]s 
he  did  six  or  seven  times,  loud  enough  to  be  heard  by  the 
whole  of  them— 4ie  is  positive  pf  this ;  they  did  not  lay 
down  their  arms^  but  ceased  firing ;  at  the  same  time  he 
ordered  his  own  party  to  cetise  firing.  He  went  with  bis 
party  through  the  gap  in  the  wall,  their  party  being  on  the 
right,  at  the  comer  of  the  wall;  their  pikes  and  one 
musket  were  presented  to  him  and  his  party — he  is  posi- 
tive the  pikes  were  presented  as  infantry  would  receive  ca- 
valry in  acticM).'^  Now,  this  I  apprehend  you  will  slso  con* 
sider  as  material^  in  regard  to  the  position  taken— the  way 
and  manner  in  which  preparation  was  made  to  receive  the 
cavalry,  and  the  manner  in  which  they  were  received  ;  it  is 
important,  because  it  comes  to  this,  that  this  was  an  intend- 
ed meeting— it  was  not  an  accidental  rencontre  i  they 
came  from  the  height  to  the  wall,  they  saw  the  cavai- 
ry  advancing  in  that  direction,  they  were  prepared  to  re- 
ceive them,  and  did  receive  them  with  their  fire.  Then  he 
says,  <*  the  way  in  which  they  were  presented  was  calculated 
to  resist  cavalry,  but  not  the  way  in  which  the  men  were 
placed — if  they  had  been  closer  together,  they  could  have 
made  more  resistance."  You  will  consider  whether  that 
may  not  be  accounted  for  by  the  smallness  of  the  num- 
ber they  had  to  line  this  wall  in  the  way  which  appears; 
**  they  resisted  as  far  as  they  could  in  their  scattered  state; 
the  person  who  appeared  to  be  the  leader  of  the  party  pre- 
sented a  short  musket  at  him ;  from  the  time  he  first  rode 
mp  to  the  wall  it  was  presented  at  him,  and  continued  so 
the  whole  time ;  he  followed  him  with  his  eye^  and  his 
piece ;  he  moved  on,  and  kept  his  piece  pointed  towards 
him ;  when  he  pointed  at  him,  he  was  at  first  about  twelve 
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yards  from  it^  and  afterwards  about  two  yards  o£F;  Baird 
is  the  man — that  he  has  no  doubt  of;  he  does  not  remem- 
ber saying  any  thing  to  him ;  he  endeavoured  to  fire  his 
pistol  at  the  man,  but  it  flashed  in  the  pan,  and  did  not  go 
off— he  must  have  been  killed  if  it  had  gone  off;  he  does 
not  know  whether  the  man  drew  the  trigger  of  his  piece  or 
not — ^was  wounded  through  his  hand,  but  does  not  know 
who  wounded  him^  as  he  was  engaged  with  another  man 
at  the  time ;  there  were  two  on  one  side  of  him,  and  he  was 
engaged  with  one  on  the  other  side ;  the  two  thrust  at  him 
at  the  same  time ;  the  only  wound  he  received  was  in  his 
right  hand ;  his  horse  was  wounded  by  the  other  man,  cbse 
to  the  quarters,  in  the  ribs,  and  died  that  night**^  Then  he 
says,  <<  The  attack  was  general,  and  we  attacked  them ; 
Serjeant  Saxelby  was  wounded  in  two  places ;  the  conflict 
did  not  last  long  after  this ;  we  were  in  the  middle  of  them, 
and  they  threw  away  their  arms,  and  some  ran  away,  and 
others  remained;  some  shots  were  fired  during  the  conflict 
after  going  through  the  wall,  I  do  not  know  from  which 
party ;  Baird  was  taken,  but  I  did  not  see  him  taken,  for  I 
bad  passed  him,  but  when  I  turned  round,  he  was  standing 
without  arms,  in  charge  of  the  party ;  I  saw  him  upon  our 
first  arrival,  and  I  kept  him  in  my  eye  from  that  time^  un- 
til I  got  through  the  wall,  and  snapped  my  pistol/'  Then 
he  says^  **  he  was  induced  to  take  him  to  be  leader,  from 
what  he  observed  i  he  thinks  he  was  in  the  centre  of  the 
par^,  but  is  not  positive;  he  ascertained  other  persons 
among  them,  whose  names  he  has  beard  since;  he  saw 
them  in  Edinburgh  ^  he  saw  Hardie  immediately  after  he 
was  taken ;  he  accompanied  them  part  of  the  way  to  Kil- 
syth ;  he  saw  Hardie  walk  arm-in-arm  part  of  the  way  with 
Baird,  and  they  appeared  to  be  great  friends."  Now,  Gen- 
tlemen, you  will  take  this  into  your  consideraticm,  in  re- 
ference to  the  Address  j  you  will  see,  from  the  evidence, 
that  it  seems  to  attach  particularly  to  Hardie,  and  you 
will  consider  whether  it  does  not  thereby  attach  to  this 
prisoner,  who  is  proved  not  only  to  have  been  engaged  in 
the  conflict  with  Hardie  against  these  troops,  but  who  is 
proved  to  have  walked  arm-in-arm  with  that  man,  and 
convinced  the  ofiicer  that  they  appeared  to  be  great  friends. 
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Then  he  My«>  ^HhftC  Mirdiie^  Orajr,  Hart,  And^bkastoii  di^ 
boy)  w^re  some  of  them ;  they  were  actit^  emplc^ed;  the 
men  lodged  in  Stirling  Castle  were  all  taken  in  that  field, 
eighteen  in  number,  and  one  was  left  on  the  field  so  mach 
wounded,  that  he  coold  not  be  remored ;  Cooke  came  to 
Kilsyth  that  morning;  before  we  qoitted  it,  he  shewed  Him 
an  Address,  signed  by  order  of  the  Proyisional  Gorem- 
ment ;  he  returned  it  to  him,  and  got  it  again,  about  a  mile 
from  Kilsyth,  before  they  got  to  Bonnymuir ;  he  kept  it 
that  day,  and  in  the  evening  gave  it  to  Colonel  Taylor,  who 
commanded  the  regiment ;  he  went  the  same  day  to  Glas- 
gow, to  report  it  to  the  Lord  A(|yocate  and  Colonel  Taylor; 
the  next  morning  he  received  it  from  him  again,  in  conse- 
quence of  a  communicatfoo  from  the  Lord  Advocate.^  The 
Address  is  then  shewn  to  him,  and  he  sa3rs,  *<  that  is  the 
Address  he  received  from  Colonel  Taylor;  he  looked  at  it 
when  it  was  first  given  to  him,  and  he  had  seen  a  copy  in 
StirMng  the  day  before,  which  had  been  posted  up.  He 
is  quite  sure  he  gave  Colonel  Taylor  the  paper  he  got  firom 
Cooke;  and  has  every  reason  to  believe  he  got  back  the 
same  paper  from  Colonel  Taylor.  He  believes  it  is  tbe 
same  he  got  from  Cooke,  but  cannot  swear  it^  from  its  being 
a  few  hours  out  of  his  possession.  It  is  the  same  sort  of  ad- 
dress; he  saw  the  signature  at  the  beginning,  but  did  not  read 
it  through.  He  does  not  think  he  read  it  after  he  received  it 
the  second  time— they  were  going  very  quick,  and  he  put  It 
into  his  sabre-tache,  but  did  not  read  it  then,  although  he 
thinks  the  whole,  or  a  great  part,  was  read  by  him  and  Co. 
lonel  Taylor.  The  Colonel  wished  for  a  copy,  which  he  gave 
him,  either  that  night,  or  early  in  the  morning.  He  ac- 
companied the  prisoners  taken  at  Bonnymuir  half  a  mile 
to  an  inn  ;  he  then  stopped  to  write  dispatches,  and  over- 
took them  again  before  they  got  to  Stirling,  The  arms 
taken  were  lodged  in  the  Castle,  at  the  same  time  with  the 
prisoners ;  there  were  sixteen  pikes,  a  pitch-fork,  a  pike- 
handte  without  a  head,  five  muskets,  and  two  pistols.  He 
did  not  see  any  ammunition  taken  in  the  field ;  but  he  saw 
a  bag  of  ammunition,  which  he  was  tdd  Serjeant-Major 
Warren  had  taken.'* 
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Nowy  OendeBMit  Hue  is  the  evidence  wUch  this  wit- 
neis  gntt%  as  td  the  docmncnt  which  he  reoeiTed  from 
Cooke;  he  got  that  docmneiit  first,  and  returned  it  to 
Cooke  afterwards,  but  it  was  again  restored  to  him  by 
Cooke,  on  the  road  to  Bonnymnir }  he  kept  it  from  that 
time  till  the  evening,  and  he  deliyered  it  at  Glasgow  to 
Colond  Taylor,  who  expressed  a  widi  to  take  a  copy  of  it» 
smd  it  was  in  his  possession  that  night,  or  Ibr  a  part  of  the 
next  morning ;  in  short,  he  got  it  back  from  him,  after  it 
had  been  a  few  hours  out  of  his  possession.  Now^  you  are 
to  consider  whether  or  not  this  gentleman,  stating  to  you 
that  he  baa  reason  to  beUeye^  and  does  beliere,  that  this 
is  the  identical  paper  tliat  he  tecdved  from  Cooke,  and 
that  it  is  the  same  paper  that  he  gave  to  Colonel  Taylor^ 
and  received  from  him  ligaia^t  is  for  yoti  to  conuder, 
whether  the  becoming  caution  which  this  officer  observed 
in  adding,  that,  from  its  being  a  few  hours  out  of  bis  pos* 
session,  be  cookl  not  swear  to  it,  ought  to  create  any 
reasonable  doubt  in  your  minds  that  the  paper  to  which  he 
spoke  was  the  identical  paper  given  to  him  by  Cooke,-^ 
that '  is  a  point  for  your  consideration  \  for  you  have 
heard  it  ruled  by  the  Court,  that,  from  the  evidence  ex- 
hiUted  to  us  in  die  testimony  of  this  gentleman,  it  appear* 
ed  proper  thst  this  should  go  for  your  consideration.  You 
are  to  consider^  first,  the  evidence  of  Cooke,  to  which  I 
shall  refer,  which  establishes  the  identity  of  the  pspen 
You  are  to  kee)[>  that  in  view,  when  you  come  to  consider 
from  what  quarter  it  was  that  the  paper  was  acquired  by 
Gooke^  which  he  swore  he  delivered  to  this  person^ 
Lieutenant  Hodgson ;  and  whether  there  is  any  ground 
to  donbt  that  this  paper,  given  by  Lieutenant  Hodgson  t6 
Colond  Taylor,  and  believed  by  him  to  be  restored  back 
from  Cdonel  Tayk>r  to  him  afterwards,  is  the  identical 
paper  which  has  been  read  to  you.  The  evidence  is  suffi<» 
oient  to  bring  it  under  your  consideration.  Undoubtedly 
the  opinfoa  of  the  Courts  as  to  its  admissibility,  did  not  de* 
dde  that  effect  was  to  be  given  to  it,  unless  yon  were  satis* 
ficd  of  tha^  and  the  other  pomt,  to  which  I  shall  direct 
jQttt  attention  when  I  come  to  the  examination  bf  Cooked 
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Upon  cKMt-ezamination  diis  genlilciDaii  say%  ^^fliere  went 
with  him  sixteen  of  bia  own  r^unent,  and  he  thinks  about 
the  same  number  of  Yeonumiy^  anned  with  pistols  and 
swords.  He  says,  from  the  observation. he  had,  the  party 
on  the  hill  amounted  to  about  tweuQr*  There  were  nine- 
teen that  they  took.  Did  not  know  of  any  escaping.  The 
greater  part  of  what  they  saw  they  took,  of  those  who 
came  down  the  hill.  They  went  with  a  view  of  taking  them. 
He  called  repeatedly  when  he  came  nigh,  for  them  to  sur- 
render, and  lay  down  their  arms ;  in  anaw^,  he  thinks,  the 
word  <<  treat*'  was  used,  and  two  or  three  other  words ;  **  we 
will  treat  with  you,"  or  <*  will  you  treat  with  us  ?*  or  some 
such  thing,  was  added.  Positively,  it  was  not  Baird  who 
used  those  words ;  it  was  some  other  man  of  the  party.  He 
thinks  Baird  levelled  his  piece  at  him  fixxm  the  first  time 
he  observed  him,  and  continued  to  keep  him  in  his  eye^ 
when  the  wall  was  between  them,  until  after  he  got  throng 
the  gap,  and  presented  his  pistol.  Nothing  passed  between 
him  and  Baird.  He  had  surrendered  when  the  witness 
turned  round,  and  was  standing  without  any  arms  in  his 
hand.  A  very  short  time  elapsed  before  it  was  all  over. 
There  were  some  shots  jBjred  before  he  fired,  and  before  he 
called  to  the  men  to  lay  down  their  arms,  but  none  after- 
wards, until  the  skirmish,  when  they  came  to  close  qnai^ 
ters,  and  then  there  was  some  firing,  but  he  cannot  tdi 
firom  which  party." 

Then,  upon  being  re-examined,  he  says,  <<they  wioe  not 
fiiUy  armed  when  they  set  ofi^,  as  they  were  not  with  their 
own  horses ;  that  there  is  a  great  diiFerence  between  their 
horses  and  the  Yeomanry  horses.  A  military  man  can  dis- 
tinguish with  his  eye  a  troop  armed  with  carbines  firom  a 
troop  without  carbines.  His  r^ment  is  particularly  well 
mounted  ;  five  or  six  had  their  own  horses."  Then,  in  an- 
swer to  a  question  from  one  of  you.  Gentlemen,  he  says, 
'<  they  were  about  a  quarter  of  a  mile  distant  when  first  they 
cheered ;  there  was  no  cheering  on  the  part  of  the  Yeo- 
manry upon  that  occasion.  They  were  nearly  a  quarter  of 
a  mile  off  when  the  cheering  took  place.**  And  you  observe 
this,  Gentiemen,  that  he  says  there  was  no  cheering  of  his 
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pK^jf  or  frodb  the  YeoiMiiry^  imd  it  w«ft  entirely  ob  the 
pert  df  ibepHsoniT  and  hiBpartf;  nUlhaidieeriiigiDQottiitig 
d0«B  tb  the  wdl  firaceeded  firom  the  party  oo&itfig  doim 
hili^  and  in  no  reqpect  fitnn  the  Htttsars  or  the  cavalry. 

Uetttenant  Davidiont  of  the  lOth  Hiia9r%  confirms  this 
gendcnMUi^  as  to  going  out  i^ith  the  cavaby  in  search  of  a 
party  of  people^  on  the  5th  of  April  last^  about  half  past 
ei^t.  He  sayst^thqrwent  along  the  road  till  thqr  CUM  to 
Bonnjinairy  about  Soar  miles  from  Falkirk;  they  then  went 
off  the  road.  Thay  saw  the  people  first,  about  halfe  mile  off, 
on  the  mutr ;  they  advan<Sed9  and  when  they  got  pretty  near 
them,  they  came  down  from  the  height^  and  took  a  pla^ 
behind  a  stonewalL  When  they  began  to  more^  they  were 
about  a  quarter  ofa  mile  off  Someof  them  took  off  their 
hatsi  and  appealed  to  be  cheering^—they  waved  them  in 
the  air  around  dieir  heads.  He  heard  a  sort  of  sounds  but 
could  not  say  what  it  was.  Thsy  then  came  down^  and  todL 
a  placa  bdiind  this  stone  walli  and  remained  there  until 
his  party  came  near  them.  When  about  sevenQr  yards  off, 
they  fired  two  shots  over  the  wall.  There  was  no  firing 
fifom  his  party  before  this.^  Here^  thersfor^  is  additional 
testimony  to  that  fiu^  that  the  firing  eommeneed  fiiom 
those  parties  who  came  to  the  wall,  and  in  no  req»ect  was 
bsgun  or  provdced  by  the  dragoons  or  the  yeomamy.  Then 
be  says,  <<  that  his  parQr  rode  in  a  gallops  as  fittt  as  possibk^ 
dosetothewallf  and  then  went  through  a  g^i  in  the  wall; 
and  at  that  time  Mr  Hodgson  desired  them  to  lay  down 
their  arms,  which  they  refused  to  do^  and  attempted  to 
prevent  his  getting  through  the  gq)  with  their  pikes.  About 
eight  of  thim,  he  thfaJo^  formed  at  the  gap,  and  attempt, 
ed  to  psevei^  their  getting  through.  ScMne  of  them  were 
upon  their  laiee%  and  teoeived  his  ptirty  as  infiintry  do 
cavalry,  and  as  if  traiued  to  it^  GentlemaH  you  will 
coiKider  whether  that  is  not  a  imnrnmstance  deserving 
your  attentioOj  in  the  inquiry  yon  are  to  make,  that  this 
gpp  in  the  wall  was  obstructed  by  these  persons,  armed 
with  pike%  kneeling  en  one  knee,  in  such  aposition  as  sa- 
tisfied this  gentleman  tbsy  had  been  trained  to  that  duty. 
Then  he  says^  *<  Each  man  kneeled  upon  one  knee.    Ws 

you  I.  %  1 
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patted  through  the  gap.    Batid  appeared  ta  be  the  leader 
of  the  parQr— he  waa  at  their  head,  with  a  blimderbuaa, 
or  short  giUt  in  his  haod»  levelUog  it  at  Mr  Hodgaoo; 
this  was  immediately  afler  we  got  through  the  gap^  and 
he  ooBtiaued  to  present  it  for  some  minutes.    Mr  ELodg* 
son  drew  a  pistol  firom  his  holster^  which  he  present- 
ed at  Baird;  it  flashed,  or  snapped,  but  did  not  go  oC 
After  we  got  through  the  wall,  we  made  a  kind  of  chaige 
at  them,  and  they  gave  way.    Murcfaie  waa  ther^  and 
MCuUodi  also.'*    Then  he  points  to  the  boy  Johnston, 
and  saysi  ^^  he  was  there,  and  that  when  first  he  saw  the 
boy,  he  was  lying  down  among  the  heather-^this  waa  after 
the  business  waa  over ;  the  boy  pretended  to  be  dead^  or 
asleep;  the  witness  told  him  to  get  up,  and  he  did  so.  He 
remembers  seeing  Hardie  there ;  he  was  taken  prisoner, 
and  brought,  with  the  rest,  to  Stirling ;  he  came  with  them* 
One  wounded  man  waa  left  on  the  field.    A  good  number 
escaped.    There  were  a  number  of  pikes,  and  some  mus- 
kets and  pistols,  and  a  pitch-fork  taken,  and  some  ammoni- 
tion,  in  a  whitish-coloured  bagb  some  ball-cartridge^  and 
powder.    He  saw  some  of  the  prisoners  searched,  and  the^ 
bad  each  three  or  four  ball-cartridges  in  their  waistcoat  poc- 
kets.   The  anas  and  ammunition  were  lodged  at  the  Casde. 
He  would  know  some  ofthe  arms  again."*  And  thoi  he  iden- 
tifies some  of  those  pikes  and  some  of  the  muskets,  now  on 
the  tables  particularly  that  short  gun— -he  knew  it  firom  its 
appearance^  and  saw  it  in  the  hand  of  Baird>  presented 
i^inst  Lieutenant  Hodgson. 

Robert  Bowler  is  examined,  and  he  says  he  belonged  to 
the  10th  Hussars  in  the  beginning  of  April  last;  and  he 
ghres  the  same  account  about  setting  out  in  this  pursuit 
Then  he  says,  <<  Baird  is  the  man  Lieutenant  Hodgson  ad- 
dressed ;  he  then  levelled  his  piece  at  Mr  Hodgson,  but  it 
did  not  go  off— this  was  after  he  hod  desired  them  to  lay 
down  their  arms,  and  before  we  got  through  the  wall.  After 
this  some  of  our  own  men  fired  at  the  gap,  and  Lieutenant 
Hodgson  and  the  caTalry  got  through.  M^  attention  was 
directed  to  a  lad,  of  the  name  of  Johnston.  I  did  not  see 
the  roan,   after   getting  through,  who  had  lerelled  at 
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Lieiitemuit  Hodgson.  Wfaien  I  observed  him  previouily» 
and  ndien  his  piece  did  not  go  o£^  he  went  up  to  the  wallf 
and  iqppeared  to  be  striking  it  upon  the  wall ;  bnt  whether 
he  knocked  the  cock  off  it  afterwards,  I  cannot  say.  He 
afterwards  struck  one  of  the  soldiers  with  the  butt,  di« 
rectly  upon  his  getting  through  the  gap.  I  was  not 
through  the  gap  myself,  but  I  saw  it  done.  Baird  was 
near  the  gap  at  the  time.  I  did  not  observe  whether  he 
drew  the  trigger  when  he  presented  the  gun  at  Li^tenant 
Hodgson.  He  went  to  the  wall  immediately  after  the  mus- 
keC  waa  presented.  He  got  hold  of  it  by  the  barrel,  and  was 
knocking  the  catch  of  it  on  the  wall.  I  do  not  think  he  was 
in  the  attitude  of  a  person  who  appeared  to  be  sharpening 
the  flint,  but  he  appeared  to  be  knocking  the  cockofl^  so 
that  it  might  be  of  no  more  use."  This  is  the  observation 
of  this  man ;  but  it  is  important  to  observe,  that  this  gun, 
which  Lieutenant  Hodgson  swore  he  saw  in  the  hands  of 
this  person,  levelled  at  him,  is  the  identical  gun,  and  the 
cock  is  not  knocked  off.  He  says,  **  He  did  not  observe 
whether  the  trigger  was  actually  drawn ;  that  the  gun  was 
thrown  down,  in  consequence  of  its  not  going  off;  and  that 
the  prisoner  at  the  bar  betook  himself  to  another  weapon. 
Two  men  were  on  each  side  of  the  gap,  with  pikes,  one 
higher  than  the  other,  in  a  direction''  (which  he  describes) 
**  so  as  to  keep  them  out— the  pikes  were  slanted  across  the 
opening.  The  occasion  of  their  party  firing  was  to  enable 
them  to  get  through.  There  was  a  lad  that  fired  several 
times  after  they  got  through  the  gap^  which  lad  he  points 
out  to  you  to  be  the  prisoner  Johnston.  He  saw  the  whole 
of  the  other  prisoners  at  the  bar  in  the  field,  without  arms-« 
die  chki  part  of  them  carried  them  as  far  as  they  could, 
and  when  they  found  they  were  near  being  overtaken,  they 
threw  them  down,  and  then  they  were  taken  prisoners.** 

William  Saxelby  says,  he  is  a  Serjeant  in  the  lOth  Hns- 
aars;  and  confirms  the  account  the  others  give  us  as  to  set-^ 
ting  out  in  this  pursuit.  He  says,  *<  they  were  about  a  mile 
off  when  he  first  observed  them ;  part  of  them  were  in  mo* 
lion,  part  of  them  were  standing.  After  some  minutes,  tbey 
advanced  towards  his  party;  they  ran  and  ranged  themselves 
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behind  and  akmgBide  ^M  WBli»  in  a  line  of  nbooi  100  jnida. 
They  outflanked  hie  party,  which  oonU  anly  ooaie  by  filaa^ 
from  the  nature  of  the  ground.  When  diey  nere  about 
thirty  yarde  bom  ihe  wall,  the  party  behind  it  fired^  it  ^ 
a  straggling  sort  of  firings  two  or  three  ahota  at  a  tii 
In  the  whole  about  tight  ihota  might  be  fired»  and 
they  rode  doM  to  the  wall.  No  shots  had  taken  plaee  on 
bia  part  before  that**  iTben  he  says,  ^  we  shewed  no  front 
till  we  came  to  the  wall;  we  might  extend  ten  or  twalre 
yards  aloogst  the  wall,  but  no  proper  fitmt  wes  shewn.  Mj 
officer  and  myself  were  at  the  heed.  He  ordered  them  fint 
to  ky  down  their  arms;  I  repeated  the  order;  we  wore 
near  enoiigh  at  that  time  for  that  order  to  be  heard  by  tbe 
whgle.party  behind  the  walL  The  shots  were  fired  hy  iomh 
iog^pieces^  muskets,  and  pistils.  Some  had  musketi  and 
pikca  too  whm  the  officer  addresaed  them.  Weweiewitk* 
in  reach  of  their  fire.  I  was  wounded  in  the  aim  by  a  pike 
after  I  got  through  the  waQ,  and  I  received  a  9kfAu  in 
the  body#  The  officer  got  through  a  gap  in  the  wall,  and  I 
foUowed  him.  We  were  resisted  by  the  party  on  our  apr 
preaching  the  gap^  by  the  preaentmenl  of  pikes,  and  mna* 
kets  covering  them*  The  pikes  were  ussd  by  these  msn 
kneeling  down  in  the  gap,  fuid  it  was  not  practicable  to  get 
Arough  without  clearing  it  of  the  men  before  you.  Then, 
he  says,  ^  the  men  with  mud&ets  were  standing  presenting, 
to  fire  if  any  one  attempted  to  go  on.  They  wene  on  the 
level  for  firing;  when  they  made  the  attack  upon  the  gap, 
none  of  those  muskets  were  fired.  He  received  the  wound 
in  his  arm^  in  the  attack  upon  that  place,  from  one  of  thoae 
pikemen,  who  attempted  to  dismount  liim  finom  hia  horse; 
it  was  not  through  bis  arm,  but  observable  on  die  other  aide^ 
and  done  with  force.  He  received  the  shofc-wonnd  after  that. 
Remained  in  the  field.  The  pike-wound  was  in  hia  smurd-* 
ann«  He  has  since  seen  die  man  who  wounded  him  with  the 
pike.  Baird  is  the  man;  he  waaoneof  the  three  who  defend- 
ed thegap.  On  his  officer  entering  the  gap,  Baiid  presented 
his  pieoe  ck)se  to  his  sid^  and  finding  it  did  not  go  ofl^  he 
threw  it  down,  and  took  a  pike  in  his  hand;  apikewhkdi 
was  lying  on  the  ground*  He  is  quite  sure  that  he  aaw  hiaa 
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kvd  the  pMoe  at  his  offictrj  and  act  aa  he  has  described* 
He  had  not  seen  Baird  before  he  levelled  his  pieee*  The 
party  got  through  notwithstanding  the  obstruction.  He  ia 
quite  sure  that  Baird  was  the  man  that  wounded  him^  and 
ktelled  the  piece  at  his  officer.  Gmnot  fix  on  any  others 
but  Moir;  all  the  men  brought  to  Stirling  were  taken  pri- 
soners when  he  left  the  place.  He  took  nonet  being  dis« 
abled  by  his  wound.  After  finding  himsdf  getting  very 
weak,  he  went  aside,  and  rode  away.*' 

Upon  his  cross-examination  he  8ay%  **  ihe  man  who  struck 
him  was  at  the  entrance  of  the  gap.  He  was  hurt  in  go« 
ing  through.  Lieutenant  Hodgson  had  got  in  at  this  time ; 
bot  whether  he  had  passed  the  same  man  the  witness  cannot 
say.  He  was  the  first  one  that  followed  himi  but  was  not 
close  up  with  him.  When  Baird  levelled  his  piece.  Lieute- 
nant Hodgson  waa  tbroughi  and  the  witness  was  outside.*' 

Upon  being  re-examined,  he  says^  the  officer  was  first 
through  the  gap^  and  the  levelling  of  the  piece  took  place 
directly  afterwards.  It  would  not  go  off  $  he  threw  it  down, 
and  took  up  a  pike  before  the  wilness  got  through.  The 
officer  waa  received  by  levdling  the  musket,  and  the  wit- 
ness by  an  attack  of  a  pike  upon  him.  He  then  stated,  to 
A  question  I  put  to  him,  that  he  saw  Baird  draw  the  trig- 
ger when  the  gun  waa  levelled  at  his  officer. 

Now,  GentiemeUj  yott  will  consider,  from  the  evidence 
thus  afforded  by  the  testimony  of  Lieutenant  Hodgson, 
Uentenant  Davidson,  Bowler^  and  tiiis  person^  whether  or 
not,  in  that  party  who  came  down  to  the  wall,  the  prisoner 
at  the  bar  waa  the  leader,  the  commander,  and  the  controller 
of  the  whole?  They  concur  in  8tatin|^  that,  fhmi  his  acts 
and  deeds,  they  drew  that  conclusion}  and  you  wiU  con- 
aider,  firom  the  nature  (rf*  the  evidence^  whether  sudi  was  the 
partbe  toolu  It  is  proved,  tiiat  he  drew  the  trigger,  that 
bis  piece  bSSd  in  going  cS^  and  it  was  only  on  its  failing  to 
fiitDf  that  he  threw  down  his  musket  and  took  a  pike;  and, 
iboi^  it  is  not  proved  that  he  used  it  against  the  officert 
be  used  it  against  this  witness  in  gnng  through  the  gap^ 
and  he  waa  the  person  who  inflicted  that  wound  in  his  arm , 
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which  almost  penetrated  through  it,  being  observable  on 
the  other  side.  Those  are  the  circumstances  which  attach 
to  the  conduct  of  the  prisoner  in  general ;  and  it  is  for  you 
to  say^  whether  you  have  any  doubt,  that  there  was  a  deli- 
berate purpose  oFcoming  in  contact  with,  and  opposing  the 
cavalry.  There  was  no  manifestation  to  avoid  the  eayaliyy 
which  they  oonkl  have  done  if  they  had  wished ;  but  they 
deliberately  waited  for  a  convenient  moment  to  receive  themy 
and  they  resisted  in  a  manner  which  led  these  witnesses  to 
state,  they  appeared  to  be  men  trained  to  the  use  of  the 
pike. 

I  will  not  read  the  evidence  of  Warren  and  John  David- 
son, the  two  next  witnesses,  because  they  go  to  the  same 
point,  and  concur  in  stating,  that  they  observed  a  short 
man,  with  a  short  gun  that  was  fired;  and  that  there  was 
a  haversack  taken  off  Baird  in  their  presence^  but  that 
it  contained  nothing  at  the  time.  This,  is  the  haversack 
which  John  Davidson  and  another  witness  stat^  they  after- 
wards saw,  containing  some  cartridges  and  some  powder, 
but  it  was  cartridges  and  powder  collected  from  persons 
searched  on  the  spot ;  but  this  bag  originally  was  upon  the 
person  of  Baird,  the  prisoner  at  the  bar,  taken  off  his  per- 
son at  the  time,  and  made  use  of  to  put  the  ammunition  in. 

Thomas  Cooke  is  a  soldier  of  the  10th  Hussars,  to  whose 
testimony  I  generally  alluded;  and  I  think  it  necessary  you 
should  particularly  attend  to  the  whole  testimony  of  this 
witness,  for  I  apprehend  you  can  have  no  difficulty  in  think- 
ing the  facts  he  discloses  are  most  important  to  the  ques- 
tion you  have  to  consider.  If  you  are  satisfied  there  has 
been  a  levying  of  war— -that  there  was  actually  a  war  levied 
in  the  sense  of  the  authorities  I  have  read— the  purpose 
of  that  levying  is  Hrhat  you  are  to  consider — Whether  it 
was  a  private  purpose^  for  a  private  revenge  or  for  some 
private  end,  or  a  public  purpose  that  they  had  in  riew, 
namely,  the  subversion  of  the  government  and  constitntioii 
of  the  country,  and  thereby  affecting  the  King  himself  ?<--* 
and  in  that  view  the  testimony  of  this  witness  appears  to  be 
most  important  and  material,  for  I  apprehend  you  will  dis- 
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ooT«r  from  it  H  pinp6Be>  on  the  {uurt  ofdieae  penoiii»  to 
avail  theBMehrcs  of  aoy  kiioi4edge  they  thottght  he  might 
.afToord  them;  md  it  is  Ibr  yov  to  coniider»  whether  it  it 
veferable  :io  eoy  thing  bnl  the  iB^iortant  purpose  which, 
it  if  chavgedy  these  penms  had  in  view.  Yon  will  also 
Aid  there  was  an  attempt  made  to  deprive  this  person  of 
bis  arms,  which  he  was  entrusted  with  by  rdjilal  authori- 
ty for  the  service  of  the  states  and  that  there  was  also  a 
direct  and  deliberate  attempt  made,  and  proceeding  adc^ 
ed,  for  the  pai{)ose  of  iedocing  him  firom  his*  dlegmnce 
and  duty,  and  making  him  Uie  instrument  of  seducing 
others  of  the  same  regiflMat  to  whieh  he  belonged;  and 
now»  Gentlemen,  attend  to  the  evidence  which  this  wlt^ 
ness  has  given.  Thomas  -Cooke  belonged  to  the  10th 
Hu8sars.-^<^  He  was  at  Stirlii^  in  the  beginning  of  Aprili 
with  part  of  his  regiment  He  had  occasion  to  fbDow  a 
squadron  cm  to  Kilsyth,  on  the  morning  of  the  skirmish 
at  BoDDymuir«  As  he  was  going  along  the  roai^  about 
eight  o^clock,  he  was  stopped  on  the  road  by  five  or  six 
men.  Th^  had  pikes,  guns,  and  pistols,  and  one  or  two 
bad  a  aword  ;  each  man  was  armed,  and  some  were  doubly 
armed*  Tb^  met  him  aboot  half  way  between'  Kilsyth  and 
Stirling.  He  knows  the  road  firom  Kilsyth,  by  Falkirl^  to 
Edinburgh ;  there  are  some  inns,  and  it  was  further  on  firom 
the  inns ;''  of  course  it  was  more  to  the  westward,  and  the 
public-house,  leading  from  Kilsyth  to  Falkirk,  was  more  to 
the  .eastward.  <^  There  was  a  turnpike  there;  it  was  beyond 
the  turnpike  the  men  ilrere  formed  up^  when  he  first  saw 
them,  right  across  the  road,  and  the  road  equally  divided.** 
There  was  one  person  on  the  left;  and  he  stated  to  yon,  upon 
his  oath,,  that  that  person  was  Hardier  of  whose  fiite  you  are 
aware.  He  then  goes  on  to  state,  ^<  that  the  par^  was  dress- 
ed to  the  left  by  Hardie.  They  stopped  him,  and  ordered 
him  po  halt^hen  be.  came  within  about  twenty  yards  of 
them;  he  did  not  halt,  but  rode  up  to  them,  and  th^  direct* 
]y  took  and  surrounded  him.  Some  had  hold  of  his  borse'a 
head;  there  were  some  on  one  side,  and  some  on  the  other; 
theyasked  him  for  his  dispatches."  Itisforyoatosay^whe- 
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tber  you  pi*  MterUin  any  dcnibt  Ifaft^  tf  h4  hmi  tkAaum-^ 
Mgad  be  li«dd!ipatche%  tbegr  W6i3}d  hmeMoweA  htm  to 
pan  itt  pofsemon  of  tbem*    ^  He  tdd  Ibem  he  had  no 
4lu|BBtchee.  Theai  ^thcy  as&ed  him  for  his  amttinrition ;  and 
«ie  man  ia  partrcalar  wanted  to  taice  his  ai^ms  6nM»  him— 
•  ftaB  man,  dressed  in  a  black  coal.   They  did  not  take  hii 
«nnafi3aiii  him,  i^s  be  teld  them  he^iw  a  iriend  to  their  csose^ 
that  he  was  » weaker  hhieelf.  Th^  bad  not  told  hnnwhaft 
their  csRoaa  «as»,  only  that  they  were  seeking  Ibr  their 
•ighi%  ar  boaest  men  cugfat  to  Ao.^    It  w  fer  you  to  my, 
whether  yoa  can  from  this  statement,  whiok  the  witnem 
iavears  was  oHJexed  I7  bneof  these  five  er  six  peiaons,  of 
whom  Hardie,  theperaon  tried  yMerday,  was  one,  iriio  was 
actifag  as  their  leader— foiaring  them  by  thehr  leH  aerase  the 
roa^t^-crdering  the  soldier  to  holt-bashing  for  bladispatdieB 
and  for  ammanttten-i^at  Is  for  yoo,  Oentlemeni  reosfceting 
that  one  of  these  persona  stated,  that  they  w^xw  there  seek- 
ing theilr  r%Iits  at  honest  men  ought  to  do^  tO'sqv  whether 
yta  can^  npon  imy  pnocifde  of  constmolion  appKcaUo  to  a 
foftfaiiil  disdiaj^  of  your  duty,  draw  the  conchnion,  flbttl 
tihese  persons' were  here  apona  pnrato  individast  purpose— * 
eUker  an  object  of  their  ow%  or  for  any  prif  ale  revenge 
or  wheftlier  these  words  oo  not  amonat  to  an  exprem  do* 
tk^PBtkntf  that  it  waa  in  fintheranee  of  the  great  poUia 
purpose  ef  seddng  whsA  they  were  pleaasd  to  eidl  that 
rxghtsbi  thai  they  made  their  hostile  attack  wpoa  a  ai^ 
dier  of  ther  King^  then,  id  the  performance  of  bi^  iatff 
|Assi«g  ahhg  the  mid.    ^  Then  he  said^  he  waa  friend- 
ly tfii  Uieir  eauae^  waA  hoped*  tbey  wovld  not  moIoiC  Uart 
tlMgr-^hooh  handa  with,  him^  and  ashed  him  if  ho  oonU 
«Qsd»    Ho  told  them^  yea.    in  cesMeqqenoe  of  tboi  diey 
gem  him.  9  hapdhil^  which  one  «f  them  took  frooa  Ms 
pfldml^  end  from  a  sfi^appaaentlyofthosemoeortyi  an^ 
ho  mys^  09  fim  asi  he  could  judge^  rsled  o|^  banii(-Mle 
usority  are;  there  appearod  firom  fifty  tan  hondned)  hd 
did  not  notice  wJsetluBr  it  was  woti^aaif  it  had  boon  newljp 
primed,,  or  noL    They  swd,.  every  thn^  hi  it  wos  troo} 
and  Ihigi  toU  him  tor  read  k,  aaid  to  tak»  it  awtf  shovr  it  to> 
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Idi  cMiMdMr  llitff  Mid  no  ttMM  to  liiiil  abbut  H.  He 
lodecdatitbelmbeliftlllepaiiy;  lie  saw  at  the  head  of 
tile  band-bfli,  k  -was  ^  An  Addra»  to  the  Inbabfunti  of 
Great  Bitfaim  and  lyeland  i^  it  was  dated  die  1st  of  April, 
IMO,  bttt  tfedid  not  ckmene  whether  it  wasf  dated  Sfoth  Mj 
ftartfealafidaos.''  Now,Oend«inen,attMdtotliefactwhteh 
-dtia  man  s#ears  to^~that  one  or  these  five  or  six  persons, 
^anaaeced  with  whom  HardSe  was,  takes  out  of  hispoeket 
Si  Tol,  afppatentljr  sfl  of  the  same  deseHption  of  papers; 
takes  one  off  thai  rril^pntsit  into  the  hands  of  this  witness^ 
Jssiits  hlto  to-  read  it  and  shew  it  to  his comradea;  and  he 
states  to  yon  that  it  was  entitled,  ^  An  Address  to  the  In- 
^bttMita  of  Ot«at  Britain  and  Iii^and,''  and  that  %  bore 
Ae  date  of  the  1st  of  April,  IStO^-^^HMd  see  whedier  yoa 
taof  entertain  any  doubt,  that  this  person,  armed  as  de^ 
acvibed,  taking  the  daring  step  of  stopping  this  soldier,  and 
eadcatottring  to  obtain  from  him  what  the  witness  stated, 
and  oommnnieating  this  paper  to  him,  was  in  possession 
of  from  fifty  to  a  bondred  copies  of  these  addresses,  of  the 
Mtnrw  of  whidi  yon  are  q>priaed.  I  say,  it  is  fcMr  yon  to 
detennine^  in  tie  discbai^  of  your  duty,  whedier  yon  can 
ssHsrtain  any  doubt  npoii  the  (tee  of  the  earth,  that  it  is 
Imeestablidied  fai  asatisiactoiy  manner,  that  those  personi^ 
oneof  whont  is  pfoved  afterwards  to  have  been  taken  in  the 
field  of  Bonnyniidv*--to  have  bean  engstged  in  arms^and 
to  have  done  hia  best  to  resist  the  troops,  armed  in  the 
masMMT  in  whidi  diey  were,  and  acting  as  they  were,  were 
ant  fonMshed  with  copies  of  what  no  man  can  hesitate  to 
psonoonoe  to  be,  as  indeed  it  is  admitted  to  be,  one  of  the 
■Ml  treasonalde  pobKcations  tlial  ever  issned  from  any 
prssa  whatever*  The  witnesa  goea  on  to  say,  <'  That  he 
made  no  remark  to  them  upon  it;  he  looked  at  it  iigAk 
after  bepassed*  •  After  that  he  went  towards  Kifaydi  i  at 
least  he  sayf  he  went  to  a  pnUieJioDse  firsts  ud  had  a  gbss 
ef  apiffiOb  lie  saw  hia  eottmandingK^eer,  Lieatenant 
ifiidgsoft,at  Kilsyfhy  andgsveit  tohfatt  and  Mr  Dttvidson 
liigethepf  they  gare  ii;  back  tohinr  hmneifiately.  It  did 
aol  eatiihittfr  In  Ma  pomeesiofr  I  bnf  Itogave  It  to  M r  Hodg- 
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mm  again  befoie  he.  came  to  A^  fkm  inhere  Uiqr  atopped 
<m  the  road*''  Thiaa  thep»  GeHtlemeo,  is  the  hittorj  of  the 
paper,  which  I  have  akeady  olwnFcd  cm  in  the  teatiaiony 
of  Lieutenant  Hodgson;  and  it  10  for  you  to  ueij^  whether 
there  appears  to  be  any  reasonable  doubt,  that  it  is  suffi- 
ciently traced,  as  the  actual  paper  got  by  this  man  from  one 
of  those  persons  who  obstructed  him*— and  that  he  deliver- 
ed it  to  bis  oflicer^-^hp^  though  he  qpoke  with  beooBoing 
caution,  stated,  on  his  oath,  that  it  was,  according  to  his 
belief  the  identical  paper.  The  witness  s^ys,  Aey  were  aM 
round  him  when  he  got  i^  and  saw  it  given ;  that  he  could 
not  be  mistaken,  because  they  surrounded  him;  ther^re^ 
you  have  Hardie  present  and  looking  on  at  the  time  when  this 
paper  is  handed  out  of  the  pocket  of  one  of  his  asaociate^ 
and  delivered  to  the  soldier  for  his  perusal  anddisaemina* 
tion  amongst  his  companions.  You  have  that  proved  in  a 
fiur  manner  by  the  testimony  of  this  witness,  and  hot  a  syl- 
lable has  been  said  to  impeach  his  testimony ;  and  then. 
Gentlemen,  comes  the  question,  whether,  in  re&cenoe  to 
a  case  of  this  description,  where  the  chaige  is  a  levying 
war  against  the  King,  or  a  consfrfracy  to  levy  war,  as 
Mated  in  the  Fourth  Coun{,  to  compel  the  King  to  change 
his  measures  and  counsels,  it  is  not  a  part  of  the  evidence 
as  affecting  the  prisoner  at  the  bar  himself?  I  have  no 
difficulty  in  saying  to  you,  th^  considering  the  place 
where  this  interview  took  pIaoe--its  being  on  thia  high* 
road—- its  close  vicinity  to  this  veiy  place  at  Bennynoir^— 
the  shortness  of  the  interval  between  the  time  when  the 
soldier  was  met  and  received  this  document,  and  that  when 
Hardie  is  found  joining  and  actively  engaged  with  the 
others  in  arms  in  that  levying  of  war^that  the  acta  and 
deeds  of  Hardie,  or  of  those  with  whom  Haidie  was  then 
engaged,  if  sufficiently  proved,  to  your  conviction,  to  have 
taken  plac^  are  matters  that  go  to  affiect  th^prisoner  at 
the  bar^  as  indications  of  the  general  purpose  in  which  thej 
were  all  engaged  at  the  time— the  general  undertaking  fiv 
which  they  were  armed  and  iKxsQUtred,  and  which  after* 
wards  resulted  in  an  actual  attack  upon  the  Kuig^a  troopst 
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to  the  efibflion  oftheir  blood,  and  to  the  danger  of  th^  IWm 
of  many  of  thenu  I  repeati  it  is  a  fit  subject  to  go  to  your 
eonsideration ;  and  I  have  no  dtfficolQr  in  saying,  if  yoo  be* 
lieve  this  paper  to  be  identified,  that  is  a  matter  which  is 
also  deserving  of  your  coniideration,  as  affecting  the  guilt 
or  innocence  of  the  prisoner^  in  so  far  as  the  question  of 
hh  real  purpose  is  now  under  consideration. 

Gentlemen,  you  have  afterwards  the  evidence  of  Mr  Har* 
die,  a  magistrate^  to  another  copy  of  this  paper,  which  is 
admitted  to  be^  and  which  I  have  no  difficulty  in  saying  is^ 
a  treasonable  paper.  His  evidence  is  material,  in  reference 
to  the  other  copy  of  that  paper.  He  tells  you,  he  is  an  act> 
ing  magistrate  of  the  county  of  Lanark,  which  includes  the 
city  of  Glasgow^  and  that  he  has  been  so  about  Uireeyean: 
^  That  he  was  examined  as  a  witness  in  the  case  of  Hardie, 
who  was  tried  yesterday :  That  he  saw  Hardie  at  Glasgow  in 
the  course  of  Sunday,  the  2d  April  last,  at  a  few  minutes  past 
eight;  he  saw  him  in  Duke  Street^  in  company  with  twen- 
ty or  thirty  people;  they  were  standing  about  a  watchman's 
box^  and  one  individual  reading  aloud  an  Address  pasted 
on  it.  On  getting  up  to  the  party,  he  stopped ;  he  heard 
what  was  read,  and  took  means  4o  ascertain  that  it  was  read 
correctly  and  faithfully.  Those  standing  round  could  hear 
it  read.  He  made  his  way  through  the  mob  for  the  pur* 
pose  of  taking  it  from  the  watch-l3ox,  but  was  prevented  by 
several  individuals  composing  that  mob;  they  were  active^ 
to  the  number  of  five  or  six^  in  preventing  him.  That  since 
that  time  be  has  seen  one  of  the  five  or  six,  namely^  Hardie. 
That  he  did  not  know  any  of  the  rest  Hardie  obstructed 
him  in  the  attempt  to  take  it  down ;  he  got  between  him 
and  the  box^  and  hustled  him  off  the  pavement  by  force;  he 
took  him  by  the  neck,  and  the  others  assisted  him.  Witnen 
told  them  that  he  was  a  magistrate^  that  it  was  a  very  im» 
proper  Address,  and  he  insisted  on  having  it  down.  This 
was  after  he  was  hustled  off;  no  words  had  passed  between 
them  before.  He  then  made  a  second  attempt,  but  Hardie 
seized  him  round  the  body,  and  threw  him  off  the  pave- 
ment a  second  time^  and  said,  he  wouM  kise  the  last  dn^ 
4>f  his  Mood  tfooner  than  he  w€«dd  petmit  him  to  take  down 
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Ibat  ptper*''  It  k  ier  jou^OentliaMiwId  jvdgi^whiilwr  ov 
not  there  m  the  leM  fbondbtioii  in  xtmon  finr  the  9mpf9A* 
tion  which  hUt  been  Uig^lioii%  made  to  jroo,  that  mcra 
ifinooent  eorioeity,  a  wish  to  read  out  Ihia  docttment  with* 
out  intemiptiody  waa  all  that  led  to  ihe  interfereiioe  of  Har- 
dier in  thus  cbatfttcting  the  mi^iitrate— in  throwii^  him 
violently  fix>in  the  pavMient— and  oondoding  the  whcde  bj 
ded^ring,  he  woold  leae  Ae  last  drop  0f  his  blood  aooner 
than  let  it  be  taken  down.  If  yooy  Gentlemenf  can  arrive 
at  80  estraordinatfjr  a  oondoilon^  yon  certainly  cannot  be 
prevented ;  but  I  apprehcad  yon  have  heard  nothings  aUe 
a»  that  addteM  wat|  that  can  eonvinCe  yo«»  lhat»  wiihont  a 
moittttra^agant  stretch  in  fitvonr  of  thia  innocent  purpoie^ 
snch  a  GQBclaMon  can  bo  drawn.  Thdwitneeaia  confirmed 
in  all  thit  by  the  testimony  of  Mr  Stirling^  who  swemrs  that 
he  waa  obstructed  tiokntly^  which  is  reoonciieaUe  aalj  to 
the  warm  interest  which  Hardie  took  in  iho  address;  and 
this  yon  wiU  not  be  much  sniprised  at^  when  yon  attend  to 
Ao  &ct  established  by  Cooke»  that  Hardio  is  afterwards 
Been  drilling  and  commanding^  I  may  say^  six  or  seven  per« 
Bonsi  one  df  whom  i$  in  possession  of  from  &&j  to  a  hun- 
dred copies  of  a  paper  widi  the  same  address.  It  is  for  yon 
to  judges  whether  it  is  not  proved  to  be  a  oopy  of  that  ad- 
dress delivered  at  the  tiase  when  he  b  proved  to  bo  para- 
ding thepublic  road  with  armsi  andstoppis^  one  of  theKingf s 
soldicrsk  But  Mr  Hardie  goes  on  and  says^<<  He  gave  np  the 
aitdmpt  in  consequence  of  the  above  obstruction^  that  there 
was  a  gentleman  spoke  to  him  immediately  after  he  quitted 
the  crowd,  not  in  Hardie's  hearing."  He  say%  '*if  he  bad  not 
bean  forced  oS^  unquestionably  ho  would  have  taken  that 
paper  down  irom  the  watch4iOK.  The  paper  was  posted 
ngainit  the  watch-box^  which  waa  a  pkoe  for  stiddng  Uilsp 
4io  give  inibrmatfen  to  the  people;^  and  appeared  to  have  been 
ae  empkyed  befbm^  Abont  two  aoJnutes  afteir  he  left  the 
crowds  ho  saw  another  paper  patted  on  a  weBt  whidi  he  took 
dowUf  and  afterwards  read  ( it  eonlained  the  lame  paragraph 
aatheibrmcrdid»aiid  was  dated  1st  ApriL"  Here^Gentlo. 
Bieni  ia  podUvo  lesCiaMny»  I^  this  Biagiirtrat^  that  the  paper 
he  found  ported  upon  the  wei4  iii  a  finr  mnratei  after  he  left 
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ibemldi-boKteoiitiifMd  tbf  Mnepimgi^b  wbidi  beliad 
bmtd  retd»  and  fdlowed  the  oiw  m  re^diog  wiA  bU  own 
fy^  opoB  tbut  box;  $gid,  thmnfortt  1  AHproboidt  you  <m 
bare  no  doubt  of  tb^  jutlioe  md  propriety  of  tbeobaervatioPt 
wbkb  WM  wilb  so  nmcb  oloquooce  end  9o  ckfurly  stated  to 
you  by  ivy  leaiMd  brother  on  my  right  bmd|  tbat  you  be? # 
tbe  most  conclusive  ayidence^  tbat»  m  far  e«  tbis  paragraph 
ia  conoemedf  tbe  paper  is  provedi  satiafiictorily  proved*  to 
be  on  identical  copy  of  tbe  otber.  Tben  be  goes  on  and 
iaya»  <'  He  obserred  tbe  head  of  tbe  addrassi  but  be  cannot 
at  tbis  moment  state  what  it  was^  tboqgh  it  was  a  paper  of 
tbe  same  kind.  A  par^  was  reading  tbis  doqomentf  land 
was  wterrupted  by  bim." 

N0W9  Gentlemen^  this  witnem  is  afterwardi^  upon  tbe 
crass-examination^  asked  some  questicms^  and  be  aUiteib 
^«  That  be  beard  part  of  tbe  hand4iiU  or  pbMxtid  read* 
and  that  be  observed  the  same  passage  in  the  other  paper# 
though  he  cannot  repeat  from  memory  what  he  beard  read/' 
Bot^  (jentlemen,  it  is  for  you  to  aay^  whether  this  crosa* 
examination  in  any  degree  affects  the  fiur  import  of  his  evjk 
dence.  He  never  had  said  he  could  repeat  verbatim  tbia 
kmg  bandrtMll,  which  I  shall  not  fiitigue  you  by  reading 
tigamt  all  Mr  Hardie  aud  was,  that  when  he  looked  at  tbe 
paper  00  tbe  weU,  he  saw  the  identical  paragraph  whidi  he 
beard  read^  and  he  is  still  positive  Ae  words  in  that  para- 
gnph  are  those  he  heard  read;  and^  therefore^  there  is  no* 
thing  in  liiis  cross-examination  which  afiets  his  evidence^ 
that  this  paper  on  the  weU  was  a  eopj  oi  that  which  he  saw 
OB  the  watcli-bcoEy  and  part  of  which  he  had  read. 

But,  Oeiitlemen^  this  witnem  has  been  aho  examined  to 
pottKa  which  the  Court  decided  were  fit  for  yonr  considefa* 
tiflOjin  reftrenoe  to  thatquestkm  which  you  are  now  trying^ 
whether  or  not  there  was  an  actual  levying  of  war ;  I  meany 
fheaotoal  stateof  the  ci^  of  Glasgowy  where  this  pi^er  made 
Its  appearance  on  the  fikinday  morning.  Mr  Hardie  states, 
^  Aal  he  was  in  Glasgow  on  the  Monday  afteri  Acre  were 
great  crowds  of  idle  people  tQ  the  streets;  they  appeared 
to  be  working  people  of  all  classes.  It  was  worse  on  the 
Wednesday.    On  that  day  it  was  just  a  mob  from  one  end 
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of  the  town  to  the  other,  and  people  thotcing  their  shope 
between  three  and  fbor  in  the  afternoon;  that  was  gene- 
ralljr  the  case  with  the  shopkeepers,  both  in  the  public  and 
priTate  streets^  which  is  not  nsaal  except  on  Sandayi.   He 
ascribes  tMs  to  a  feeh'ng  from  the  crowd.    Several  parties 
were  marching  in  military  array^  as  iF  drilled.  Tliey  seemed 
to  be  going  towards  Bridgetown,  which  is  one  of  the  snb* 
nrbs  to  the  eastward  of  Glasgow.  That  suburb  is  pc^nloQa, 
and  of  the  same  description  of  persons  as  those  he  has  de* 
scribed  as  being  in  the  streets.   The  current  of  the  march* 
ing  men  set  one  way;  but  there  was  a  current  going  in  every 
direction.    On  Sunday  afternoon  he  went  through  Bridge* 
town,  and  saw  a  great  number  of  the  Addresses^  not  ksa 
than  a  hundred,  pasted  against  the  walls.    There  were  not 
many  people  there  at  that  time ;  it  was  not  crowded  like  the 
streets  of  Glasgow.   In  consequence  of  this  address  and  this 
state  of  the  streets,  a  meeting  of  the  town  and  county  ma- 
gistrateswas  called  immediately;  the  general  police  of  the 
town  was  reinforced,  and  also  the  county  patrole ;  freth 
bodies  of  the  military  were  drawn  into  the  town ;  and  a 
proclamation  was  ordered  to  be  printed,  and  posted  np 
through  the  whole  streets  of  the  city  of  Glasgow.    That 
these  steps  were  taken  in  consequence  of  the  appearance 
of  the  town  on  the  Monday,  and  the  following  days.^— « 
Now,  Gentlemen,  it  is  for  you  to  consider,  whether  or  not» 
when  you  have  the  evidence  of  the  existence  of  such  an 
Address  as  this  being  posted  up  all  over  the  dty  of  61aa« 
gow  and  suburb8,-«-when  you  recollect  the  nature  of  that 
AddresSj-p'that  it  contuns  a  dedaration  rof  the  purposea 
of  rebellion-*-that  it  calls  upon  all  pers<»8  to  join  in  that 
great  undertaking  in  which  the  parties  were  engaged  ■  that 
it  addresses  the  soldiers,  and  caQs  on  them  in  that  language 
—that  it  incubates,  as  a  measure  towards  the  aooomplish- 
ment  of  tbrir  views,  the  ceasing  from  all  work — which  was 
followed  by  the  persons  in  Glasgow  assembling,  to  the  terror 
of  the  magistracy ;  that  is  not  Treason  in  reference  to  this 
question.    I  shall  not  detain  you  much  longer  with  the  rest 
o(  the  evidence. 
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Buchanan  merely  dwean  to  die  &ct»  of  the  aimed  partyy 
in  its  way  to  Bonnymuir,  coming  to  his  bouse,  armed  with 
pikes,  guns,  and  other  weapons :  That'  they  had  some  re- 
freshment, bread  and  porter;  and  that  Baird  paid  for  what 
refreshment  they  got ;  and  that  he  granted  that  document 
of  which  you  have  heard  so  much.  He  was  asked  to  give  a 
leceipC,  and  proposed  to  write  it  in  the  usual  way,  ^  Received 
Jiom,^  wishing  to  get  the  name  of  the  person.  Thb  was  ob« 
jected  to  by  the  prisoner,  who  stated  that  would  not  do ;  and 
that  he  then  dictated  to  him  a  receipt  in  these  words,  which 
was  ngned  by  this  man,  and  delivered  by  him  to  the  prisoner; 
and  you  will  recollect,  that,  in  his  declaration,  the  prisoner 
states  the  fact,  that  he  is  in  possession  of  the  recapt,  and 
produces  it;  and  it  is  marked  in  reference  to  his  declaration^ 
and  is  verified  by  the  persons  present,  that  the  receipl  boiw 
these  words,-«^<  The  party  called,  and  paid  for  porter  foad 
bread  7s.  6d.^  You  urill  recollect  the  oonveraodon  as  to  the 
noto  or  obligation  that  was  to  be  given  in  the  first  instance; 
they  supposed  that  he  would  not  be  very  fond  of  it,  as  it 
was  payable  at  six  months,  they  said.  It  is  fmr  you  to 
consider,  whether  the  extraordinary  language  wbidi  is  here 
used,  and  the  document  taken  by  this  person,  which  he 
was  afterwards  to  avail  himself  of,  is  not  an  ingredient  of 
the  general  purpose  in  which  he  was  engaged;  and  that  this 
document  was  to  be  a  voucher  for  the  7s»  6d.  he  had  ad- 
vanced for  the  behoof  of  these  persons.  It  is  not  an  ordi. 
naiy  receipt,  or  one  that  would  be  granted  by  an  ordinary 
peiBon;  and  it  is  for  you  to  draw  the  oondunon,. whether 
it  is  referable  to  that  general  purpose  in  which  they  wen 
then  engaged. 

James  Russel  establishes  a  iaet  which  is  also  important  in 
the  nature  of  this  case^  because  amongst  the  overt  aetf 
chaiged,  that  of  obtaining  arms  by  force  and  violence  ia 
one ;  and  this  man  states,  «'  That  he,  on  the  morning  of 
the  6th  of  April,  fived  in  Long  Croft,  in  the  parish  of 
Benny,  about  a  gun-shot  from  the  road  to  Glasgow :  That 
some  armed  men  came  to  his  house  between  seven  and 
nine.  That  he  suspected  thor  object ;  be  had  two  guns,  be 
removed  one,  and  hid  it  behind  bis  house,  and  cm  ooming 
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in  bg  beard  a  ptrqoii.obiervtt  that  be  bed  got  one.  Wlieii 
beQa«)ebApI|Lh^bBdth«guiimbi»hAnd*  The  intnesB  aeiil 
it  wa3  bis  property,  aodtbet  be  ebould  not  take  it;  tbeotber 
fepUeds  ^  Sir,  I  will  g^?  e  you  e  reccapt  for  it.^  Noir,  €ki»« 
llemeDt  you  will  ocwifiid^  wbetber  this  is  not  a  dreumstaim 
that  tajli^  with  the  receipt  for  the  money  for  the  refreab- 
ment  Here  aie  persons  going  about  the  coontry  m  tfaia 
manner  armed;  some  taking  arms  by  force;  other*  taking 
refreshment,  and  requiring  an  acknowledgement  for  the 
money  in  this  extraordinary  manner.  This  man  next  saw 
arms  in  the  Castle  of  Stirling,  and  he  fixed  upon  lus  own 
musket  as  the  one  that  nm  taken  fimn  him  on  that4)ccasian  ;. 
and  you  will  reooUect,  that  when  the  prisoners  were  coL 
lected,  all  the  arms  wm!  collected,  and  they  were  eaxricd 
with  the  prisoners  to  Stirliiig,  and  ddiiraved  to  the  atare^ 
keep^,  who  swears^  he  reodired  those  arms  in  Stirling,  awl 
kept  them  in  his  custody,  and  identifies  those  old  boxoa 
contflintng  muskets  and  pikes;  in  one  of  whidi  bosses  in 
found  this  musket,  of  which  Russell  waa  the  proprietor. 
This  musket  had  been  used  upon  the  fidd  of  Bonnymmr, 
and  was  collected  adth  the  other  thing%  and  ia  now  lying  on 
that  table;  and,  therefiire,  you  will  oonsider,  whetber  tUa 
is  not  proyed  to  have  been  a  weapon  taken  by  one  of  ihosa 
with  whom  the  priaoner  was  active  in  the  field,  and  it  is  fi»r 
you  to  say,  whether  he  is  or  is  not  ooaneoted  with  that  mau 
ter. 

But,  Gentlemen,  there  is  another  bvandi  of  the  endeaao 
to  which  it  is  my  duQr  to  call  your  attention;  thov^  it 
has  come  last  ia  order,  it  nnght  have  been,  more  pnoperiy^ 
the  first  branch  of  the  evidence.  I  mean,  that  whidi  goes  to 
the  overt  act  m  the  fourth  charge  of  the  incKctenmty»ithe 
preparing  arms  fiar  the  purpose  <^  levying  war,  as  appeaiii^ 
in  the  conduot  of  the  prisoner  at  the  vilh^  <if  Camdon  upon 
tbe  Monday  preoeding  the  skirmish  at  Bomsymuir. 

Thomas  Wright  says,  <<  He  knowa  the  bouse  of  Robert 
Ldabman,  change^keeper  in  Camiiott.  He  was  thoDe  on 
the  8d  of  April  last  in  tbe  evonng,  about  ten  o'ckick.  Whan 
be  went  in,  he  found  Peter  M^CaUum,  James  DttBbar,aBd 
WiiliamWrigfat^junbr.  He  sat  down,  and  stopped  a  wUk. 
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Wright  and  Dunbar  wenw  Bwaj  after  aom^  time ;  ]aQd»  after 
that,  John  McMillan  and  Andreiw  Burt,  junior,  come  in, 
and  John  Baird,  and  some  others  with  him ;  the  prisoner  is 
that  man.  Andrew  Burt,  junior,  brought  in  son^e  of  those 
weapons  thej  call  pike-heads ;  he  had  them  under  his  apron ; 
he  gave  them  to  John  Baird,  and  those  men  th^t  were  with 
him.  The  witness  saw  two,  but  Burt  said  there  were  thir- 
teen. Burt  put  those  two  with  the  rest  in  a  bag,  and  Baird 
and  the  rest  of  the  men  carried  them  off.  They  paid  for 
them,  and  Burt  received  the  money,  but  he  did  not  know 
the  sum ;  he  did  not  know  the  price  of  a  pike-head.  Heard 
some  one  say,  and  it  was  agreed  among  them,  that  Baird 
and  his  men  were  to  meet  Burt  and  his  men  on  the  canal 
bank  next  night  between  their  place,  which  he  understood 
was  Condorrat,  and  Camelon.  Baird  and  his  people  bad  come 
from  Condorrat.  They  were  to  meet  the  next  night,  but  they 
did  not  mention  the  Ume,  and  who  it  was  that  said  it  he  can- 
not tell ;  this  was  said,  he  believes,  after  the  pikes  were  de- 
livered  to  Baird.  A  man  that  was  with  Baird  carried  out 
the  bag,  but  he  does  not  know  his  name."  Now,  Grentlemen, 
I  do  think  that  this  is  most  material  evidence ;  material,  not' 
only  as  a  preparation  in  the  acquisition  and  purchasing  ot 
arms  of  this  description,  pike-heads,— but  important  also,^ 
as  indicative  of  a  general  purpose,  when  you  take  the  latter' 
part  of  the  deposition  of  this  witness  into  view, — that  he 
heard,  though  he  cannot  tell  by  whom,  but  it  was  in  the  pre-' 
sence  of  the  prisoner,  who  had  got  this  bag  of  pike-heads,  that 
they  were  to  meet  Burt  and  his  friends  upon  the  canal  bank 
the  next  night.  You  have  it  sworn,  that  it  was  after  this  acqui- 
sidon  of  pike  heads  that  this  agreement  was  made  in  the  pre« 
sence  of  the  prisoner.  Recollect  this  is  only  on  the  Monday 
evening  before  the  Wednesday,  and  that  the  meeting  on  the 
canal  banjc  next  night  tallies  within  a  few  hours  of  their  ap^ 
pearing  at  the  Castlecary  bridge,  where  they  breakfasted, 
and  afterwards  proceed^  alongst  the  canal.  They  fulfil 
their  part  of  the  engagement;  they  come  along  the  canal 
the  next  night  or  the  following  morning,  and  we  know  "what 
took  place  afterwards ;  and,  therefore,  I  do  apprehend,  diat 
rauu  %  K 
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it  is  important,  not  ovly  as  to  Ae  acquisition  of  the  anns,  of 
which  those  now  on  the  table  are  nniilar  in  the  description^— - 
but  it  is  for  you  to  judge,  whether  it  does  not  afford  a  strong 
indication  of  a  deliberate  purpose  to  rise  with  arms  on  that 
night,  and  do  that  which  yoti  find  is  afterwards  done. 

William  Wright,  jun.  **  lives  in  Camelbn,  and  was  there 
in  the  beginning  of  April  last.    Leishman  lives  ther^  and 
keeps  a  public-house.     He  recollects  hearing  of  the  batde 
at  Bonnymuir.    About  that  time  he  Heard  that  it  hap- 
pened on  a  Wednesday.    That  he  was  in  Camelon  on  the 
Monday  before,  and  was  in  Leishman's  between  seven  and 
ten  o'clock.**    Now,  I  request  you  to  look  to  the  hour,  be- 
cause  the  other  man  says  he  was  there  about  ten  in  the  even- 
ing ;  and  he  speaks  to  the  &ct  of  Andrew  Burt  bringing  in 
pike-heads ;  but  this  man  says  he  was  in  that  house  be- 
tween seven  and  ten  o'clock.    *<  He  saw  his  cousin  and  his 
brother  Thomas  there.    He  went  into  the  kitchen,  and  he 
was  going  through  to  a  Nailors'  Friendly  Society^  and  he 
was  ordered  to  go  into  the  back-room;  and  when  he  went 
there^  he  found  Baird  and  Rogers,  and  two  others  whom  he 
did  not  know.  By  Baird,  he  means  the  prisoner  at.the  b&r« 
He  was  in  there  before  him.    Several  came  into  the  roo^ 
after  this.    He  saw  James  Burt,  and  Andrew  Burt^  as  the 
other  said;  James  Burt  came  in  with  some  pike-heads.  An- 
drew Dawson  also  came  in.  Andrew  Burt  was  there  before  he 
went  in,  but  James  Burt  was  not  there  at  that  time."  Now^ 
Gentlemen,  you  might  be  led  to  suppose  there  was  here  a 
difference  in  the  evidence  of  these  two  witnesses;  but,  if  they 
are  correct  in  their  statement,  the  one  speaks  to  a  parcel 
of  pikes  brought  in  by  Andrew  Burt,  whereas  the  other 
man  speaks  of  James  Burt  having  brought  in  a  parcel,  and 
put  them  under  the  cover  of  the  bed,  and  be  did  not  see 
them  delivered  to  Baird;  therefore^  it  is  for  you  to  oonsU 
der  whether  they  are  not  speaking  to  two  parcels  of  pikes, 
brought  in  by  the  two  Burts,  or  whether  there  is  itfiy  ma. 
terial  difference  between  their  testimonies,  so  as  to  shake 
their  credit    One  of  these  persons  was  brought  here  in 
custody,  but  he  is  not  stated  to  be  an  accomplice  i  he  was 
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brougbt  here  under  care,  and  went  back  in  custody.  I 
a][>t>rehend  yoii  will  find  that,  though  one  speaks  of  James 
Burt,  and  the  otiier  of  Andrew,  it  may  be  true  that  they 
are  giving  an  account  of  two  sets  of  pikes,  and  that  the  tes- 
timony of  the  first  witness  is  not  weakened  by,  or  incon- 
sistent with,  the  testimony  of  the  other ; — but  upon  that 
it  is  for  you,  Gentlemen,  to  judge. 

I  shdl  not  trouble  you  by  going  back  to  Alexander 
Robertson's  evidence^  who  is  a  clear  witness  to  the  origin 
of  this  business,  seeing  them  march  along  the  canal,  about 
fbur-and-thirty,  armed  with  pikes  and  muskets,— of  that 
we  have  enough  in  the  evidence  which  has  been  already 
sufficiently  detailed. 

And  now.  Gentlemen,  having  brought  this  evidence 
fidly  before  you,  which  has  been  met  by  no  contradictory 
testimony  upon  the  part  of  the  prisoner,  it  is  (with  the  es* 
oeption  of  another  part  of  the  evidence,  to  which  I  will  for 
a  moment  advert)  for  you  to  draw  the  conclusion  it  war^ 
rants.  That  other  branch  is,  the  declarations  of  the  pri- 
soner—declarations which  were  proved  to  you  to  have  been 
taken  by  two  respectable  mi^strateft— one  the  Sheriff-Sub- 
stitute of  this  county,  the  other  the  Sheriff-Depute  of  the 
county  of  Edinburgh, — ^both  of  whom  have,  on  their  oaths, 
and  they  are  confirmed  by  the  witnesses,  sworn  to  you 
that  the  two  declarations  of  the  prisoner,  of  the  7th  and 
11th  of  April,  were  freely  and  voluntarily  emitted  by  the 
prisoner,  when  he  was  of  sound  mind,  and  in  his  sober 
8enses,*-certainly  emitted  by  him  in  a  way  which  must  sa- 
tisfy you  he  was  under  no  constraint  whatever — that  he 
was  under  no  intimidation — no  undue  influence^  inasmuch 
as  they  have  sworn  that  they  were  freely  and  voluntarily 
emitted,  and  the  declarations  are  themselves  formal  and 
complete  in  every  sense. 

Now,  Gentlemen,  it  has  been  stated  to  you  upon  the 
part  of  the  prisoner,  not  that  these  are  not  fit  matters  for 
your  consideration  as  part  of  the  evidence  but  that  they 
in  fact  are  to  be  considered  as  coming  under  your  consi- 
deration in  circumstances  extremely  unfavourable.    That 
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is  the  import  only  of  what  was  stated  on  the  part  of  the 
prisoner;  and  that  this  is  a  part  of  the  evidence  to  which 
you  ought  to  look  with  great  jealousy ;  because  it  is  said 
that  these  declarations  are  founded  upon  in  this  case,  not 
in  support  of  facts  in  the  case,  but  as  sources  and  means 
from  which  motives,  views,  and  purposes  are  to  be  ex- 
tracted. Now,  Gentlemen,  upon  this  part  of  the  case^ 
as  to  the  competency  and  admissibility  of  dedaratioDs, 
I  certainly  shall  say  nothing  to  you  whatever  as  to  the 
rule  of  the  law  of  Scotland,  with  regard  to  which  you 
are  familiar,  and  which  all  of  you  know  every  day  permits 
the  declarations  of  parties  accused  to  be  used  as  circnm* 
stances  and  ingredients  in  almost  every  criminal  trial 
that  takes  place  in  this  country,  but  I  think  it  mudi  better 
to  follow  the  example  of  the  Lord  Advocate,  and  to  call 
your  attention  to  what  is  the  rule  of  the  law  of  England, 
with  regard  to  what  may  be  considered  as  a  parallel  species 
of  evidence  to  that  which  you  now  are  taking  into  yoar 
consideration.  That  this  evidence^  such  as  it  is,  was  taken 
in  a  regular  and  a  legitimate  manner,  according  to  the  mle 
d  the  law  of  Scotland,  no  doubt  can  be  entertained  for  a 
moment 

Now,  Gentlemen,  the  general  result  of  the  law  of  Eng- 
land I  beg  leave  to  read  to  you,  from  the  authority  of 
Phillips,  in  his  last  edition,  where  he  refers  to  a  material 
case,  which  had  raised  the  question,  and  which  case  had 
brought  it  tp  a  full  deciucm.  He  states,  that  *^  the  ge- 
neral rule  on  this  subject  was  very  fully  considered,  in  a 
judgment,  delivered  by  Mr  Justice  Grose,  on  a  case  re- 
served for  the  opinion  of  the  twelve  Judges,^-— one  of  the 
most  solemn  adjudications  a  point  of  law  can  receive  in 
England;  *'  and  it  seems  to  be  now  clearly  established, 
that  a  free  and  voluntary  confession  by  a  person  accused  of 
an  offence,  whether  made  before  his  apprehension  or  after— 
whether  on  a  judicial  examination,  or  after  commitment^- 
whether  reduced  into  writing  or  not,-— in  short,  that  any 
voluntary  confession  made  by  a  prisoner  to  any  perscm,  at 
any  time  or  place,  is  strong  evidence  agunst  him,  and,  if 
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ttitiflfactorily  proved,^  he  goes  on  to  state,  <^  sufficient  to 
convict,  without  any  corroborating  cireumstances."    This, 
Gentlemen,  is  the  rule  of  the  law  of  England,  given  by 
this  author  as  the  result  of  that  deliberate  opinion  of  the 
twelve  Judges ;  but,  as  has  been  correctly  observed  to  you, 
it  is  by  no  means  necessary  that  it  should  be  pushed  to  the 
length  which  you  hear  the  law  of  England  would  allow  it 
to  be  pushed ;  for  all  that  has  been  stated  on  behalf  of  the 
Public  Prosecutor,  and  all  that  it  appears  proper  to  state 
here,  is,  that  these  declarations  are  ingredbnts  and  circum- 
stances of  evidence  adduced  in  this  case,  deserving  of  yotrr 
most  deliberate  attention,  and  that,  with  regard  to  certain 
parts  of  the  case,  they  do  afford  evidence  of  a  most  import- 
ant kind. — I  here  allude  to  that  general  proposition  which 
has  been  so  much  relied  on  on  the  part  of  the  prisoner,  on 
which  he  rests  his  defence,  and  on  which  he  states  he  is  en- 
titled to  a  verdict  of  acquittal— -that  there  is  no  proof  what- 
ever, notwithstanding  the  evidence  I  have  gone  through, 
(and.  Gentlemen,  I  own  I  fear  at  too  great  length,)  that  he 
had  the  purpose  it  is  necessary  to  prove  he  had  in  the 
transactions  in  which  he  admits  himself  to  be  engaged ; — 
that  is  to  say,  that  he  was  not  so  concerned  in  these  pro- 
ceedings, and  that  the  proceedings  themselves  were  not  of 
such  a  nature  as  amount  to  an  actual  levying  of  war  against 
the  King,  according  to  the  construction  of  the  law — that  he 
did  not  conspire,  intend,  invent,  and  devise  the  levjdng  of 
war  against  the  King,  for  the  purpose  of  compelling  him  to 
change  his  measures  or  counsels,  or  for  the  purpose  of  over- 
awing both,  or  either  House  of  Parliament.-^That  is  the  po- 
rtion on  which  he  rests  his  hopes  of  influencing  your  opi* 
nion,  and  it  is  for  you,  independently  of  what  I  am  liow  to 
call  your  attention  to,  to  say  whether  you  think  there  is  any 
reasonable  ground  for  that  conclusion  to  which  he  wishes 
you  to  come— whether,  in  connexion  with  the  Address, 
which  is  admitted  to  have  been  a  publication  of  a  treason- 
able nature,  with  regard  to  which  it  is  for  you  to  judge^ 
whether  the  prisoner  has  not  been  brought  in  contact,  by  the 
ddivery  of  the  copy  to  Cooke— 4)y  the  interference  which 
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Hardie  had,  with  reference  to  that  publication,  to  renst  tlie 
magistrate  taking  it  down,  and  the  attempt  to  distribute  it 
amongst  the  troops,  by  the  copy  delivered  to  Cod^e,  can- 
nected  with  the  way  and  manner  in  which  the  anna  wexe 
procured,  the  way  in  which  they  marched  in  military  am^ 
—in  which  they  took  that  position,  and  afterwards  gave 
battle  to  the  cavalry,  in  the  full  knowledge  that  tbej  were 
the  Eing^s  troops,  you  think  there  is  tlie  slightest  founda* 
tion  for  the  position  that  has  been  taken  upon  the  part  of 
the  prisoner ;  for  I  have  no  difficulty.  Gentlemen,  in  sta- 
ting to  you  my  opinion,  that  if  y  u  believe  the  evidence 
which  has  been  adduced  in  this  case— if  you  think  the 
facts  which  have  been  disclosed  in  the  evidence  are  suffi- 
ciently proved,  it  must  be  held  that  there  was  an  actual 
levying  of  war,  and  that  there  was,  in  construction  of  law, 
a  conspiracy,  and  an  intention — an  attempt  and  intent  to 
levy  a  war  against  the  King.  That  is  my  opinion  upon  the 
law  of  the  case,  if  you  believe  the  facts ;— 4he  facts  are  for 
your  consideration^  and  the  result  of  them  it  is  for  you 
to  draw. 

But,  Gentlemen,  I  apprehend  that,  when  you  oome  to 
consider  the  passages  in  the  document  to  whidh  I  am  now 
to  allude,  if  there  could  have  existed  on  the  rest  of  the 
evidence  any  reasonable  ground  to  doubt  that  it  was  not  a 
private,  but  a  public  purpose,  that  was  here  in  view,  that 
doubt  must  vanish  when  you  look  upon  the  deUberate 
statement  which  this  prisoner  at  the  bar  has  himself  given. 
In  the  first  place.  Gentlemen,  in  the  declaration  emitted  at 
Edinburgh,  this  prisoner  states,  that  he  ^<  being  shewn  a 
printed  paper,  entitled,  <  Address  to  the  Inhabitants  of 
Great  Britain  and  Ireland,'  dated  Glasgow,  1st  April,  1820, 
declares,  that  he  saw  a  similar  Address  posted  on  the  toll* 
bar  at  Condorrat,  at  eleven  o'clock  on  the  forenoon  of  Sun- 
day, the  2d  curt  but  he  does  not  know  by  whom  the  ^^d- 
dress  was  printed,  or  posted  upon  the  toll-bar.'*  Here, 
therefore,  is  a  distinct  admission  that  the  prisoner  at  the  bar 
did  see  posted  upon  the  toll-bar  of  Condorrat  that  treaaoiu 
able  paper,  exciting  to  a  general  riang  in  arms— a  pq>er, 
calling  upon  the  soldiers  to  desert  their  allegiance  and  duty. 


aa4  to  join  thove  who  were  about  to  rue  ill  ttms,  and  who 
there  pledged  themselves  to  return  home  no  more,  unless 
Clowned  with  victory.  This  is  the  paper  which  he  sees  upon 
t^e  morning  of  (he  Sunday,  by  his  own  adnusason,  to  carry 
it  no  farther.  You  see  him  at  Camelon  on  Monday  evening, 
preparing  and  acquiring  arms  by  the  purchase  from  the 
Burts.  You  see  him  upon  the  Tuesday,  and  early  on  the 
Wednesday,  arrayed  in  military  order,  as  the  commander 
of  a  party  against  the  King^s  troops. 

But  the  other  declaration  does  not  leave  the  matter  here ; 
for,  being  interrogated,  ^*  what  purpose  the  declarant  and  his 
party  had  in  view  ?  declares,  that,  according  to  the  mode  in 
which  reformers  proceed,  no  purpose  was  mentioned;^ 
declares,  ^  that  he  was  to  obey  the  orders  he  received  ;^ 
and  in  a  former  part  of  the  declaration  he  states,  that  he  re- 
cdved  orders  to  resist  the  military,  if  attacked.  He  dedares, 
that  the  purpose  was  connected  with  reform — **  that  it  was 
a  radical  reform  in  the  Commons  House  of  Parliament; 
and  the  declarant  believes  this  to  have  been  the  understand- 
ing of  t)ie  party :  That  he  believes  there  was  something  of 
annual  parliaments  in  it.**^ 

I^ow,  gentlemen,  it  is  for  you  to  consider,  whether,  if  a 
person  was  deliberately  to  contrive  a  declaration  of  a  pur* 
pose  which  was  to  bring  a  rising  in  arms,  or  a  preparation 
for  a  rismg  in  arms,  within  the  terms  of  that  statute  to  which 
I  have  before  referred,  the  86th  of  the  late  King,  and  made 
perpetual  by  the  57th  of  the  late  King,  a  risbg  and  levying 
of  war,  for  the  purpose  of  compelling  the  King  to  change 
his  meEbSures  and  counsels,  it  would  have  been  ponnble  in 
language  to  have  made  a  more  e:$plidt  declaration  than  that 
which  is  clearly  given  by  the  prisoner  of  the  purpose  which 
be  and  that  party  had  in  view.  Gentlemen,  this  is  his  own 
statement  of  fte  matter.  If  you  think  there  is  any  doubt  of 
what  the  purpose  was  on  the  face  of  the  evidence,  you  will 
connder  whether  it  is  not  most  completely  removed  by  this 
explicit  fitatement  of  the  prisoner,—- he  was  to  obey  any  com-r 
mand  he  might  receive;  and  he  makes  a  declaration,  that 
what  he  was  domg  was  in  furtherance  of  this  object  of  re- 
fopA— :in  the  language  which  he  used,  a  radical  reform  in 


520 


the  Commons  House  of  Parliament  It  10  for  you,  Gentle- 
men, to  GCHisider,  whether  you  ean  entertain  any  doubt  I 
state,  there  is  none  existing;  that  the  assembling  with  ibrce 
and  arms  of  persc^ns,  whether  in  a  greater  or  less  number, 
with  that  object  in  view — ^the  bringing  about  a  radical  re- 
form in  the  Commons  House  of  Parliament — ^is  a  direct  le- 
vying of  war  against  the  King.  If  you  believe  the  facts,  it 
is  a  levying  of  war  against  the  King;  but  it  is  for  you,  in 
the  exercise  of  the  prerogative  that  belongs  to  you,  to  con- 
sider, whether  you  think  the  evidence  entitles  you  to  draw 
a  different  conclusion.  If  you  do,  in  the  rightful  discharge 
of  your  duty,  think,  that  the  evidence  has  been  defective^-* 
that  it  has  not  brought  home  the  fact,  that  a  war  was 
levied,  or  that  a  conspiracy  was  set  on  foot  to  levy  war — 
that  that  overt  act  did  not  take  place,  and  that  it  has  not 
been  proved— that  that  war  was  not  intended  for  a  public 
but  a  private  purpose— in  God^s  name,  if  you  feel  that  that 
is  the  result  of  the  evidence,  act  upon  it;  but  if,  on  a  care- 
ful, and  an  attentive  and  dispassionate  view  of  the  evidence, 
looking  to  the  evidence  alone  as  your  guide,  you  entertain 
no  doubt  that  there  has  here  been  an  actual  levying  of  war, 
and  a  conspiracy  to  levy  war,  you  will  not  hesitate  to  per- 
form the  duty  you  owe  to  God,  to  yourselves,  and  your 
country.  Whatever  verdict  you  return,  while  it  will  be  sa- 
tis&ctory  to  your  consciences,  I  trust  will  be  so  to  the  coun- 
try at  large. 

The  evidence  is  now  before  you,  and  you  will  retire  and 
consider  of  your  verdict ;  and  I  pray  to  Gt)d  to  assist  you 
in  arriving  at  the  true  and  legitimate  result  of  the  evidence. 
You  must  be  unanimous  in  this  case;  you  are  a  Jury  of 
twelve,  as  in  a  civil  case. 

• 
[Tlie  Jury  mihdrew  at  twenty  minutes  past  twelve 
d^docky  and  returned  in  an  hour  and  three  guar-- 
ters.    Oneqf  the  Jury  presented  a  paper  to  Mr 
Knapp.] 

Mr  DrummotuL^ThtB  gentleman  is  not  the  foreman-i— 
Mr  MitcheU  is  the  forem  an. 
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Ijord  Justice  CZrrAr.— Gentlemen,  this  is  a  proceeding  ac 
cording  to  the  law  of  England,  in  whidi  the  Juiy  are  not 
empowered  to  choose  a  foreman.  The  person  first  named  is 
the  fcMreman;  and  it  is  his  duty  to  announce  the  verdict  to 
the  Court  xwoa  voce,  not  in  writing. 

One  ofihe  Jury.  (Mr  Mtmroe,)'-^!  understood  that ;  but 
a  number  of  the  Jury  were  anxious  to  have  it  in  writing,  and 
one  of  the  macers,  whom  we  sent  to  your  Lordships,  came 
back  and  told  us  to  make  it  out  as  we  thought  right 

Lord  Justice  Clerk. -^The  message  to  us  was,  that  you 
had  a  difficul^.  If  you  had  come  into  Court  we  should 
have  given  you  any  assistance.  Written  verdicts  are  entirely 
out  of  the  question.  It  is  a  verdict  upon  which  you  must 
make  up  your  minds,  and  return  viva  voce. 

Mr  Knapp.-^^T  Mitchell  is  the  f(Nreman« 

Mr  Jif^h^y^^His  Lorddiip  will  instruct  them  that  they 
must  be  unanimous. 

Lord  Chief  Commissioner  jldbm.— You  must  have  no  dif- 
ference of  opinion,  Crentlemen. 

Lord  Justice  Clerk.'— li  you  are  agreed,  why  cannot  you 
give  the  verdict  P 

Mr  Xnapp.'^Axe  you  agreed  in  your  verdict  ? 

Mr  MUchett.—Ye8. 

Mr  Knapp.^^l9  the  defendant  guilty  or  not  guilty  ? 

Mr  Jtfi^c^S.-— Guilty,  on  the  second  count. 

Lord  Justice  CferXrv— It  was  a  natural  mistake.  I  am  sorry 
you  should  have  had  such  a  misunderstanding  as  to  your 
verdict  being  in  writing. 

One  of  the  Jury. — My  impresuon  was  that  it  should  be 
viva  voce^  and  the  messenger  told  us  we  might  ^ve  it  in 
wridng. 

Lord  Justice  CZ^Ar.-— Even  in  the  Justidary,  we  have  an 
act  now  authorising  viva  voce  verdicts. 
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SHrUng,  Saturday  15th  July,  1820. 


PRESBMT9 


The  Rigfi^  Hon.  Lord  President  Uon, 

The  Right  ]EIon.  Lord  Jastibe  Clerk, 

The  Right  Hon.  the  Lord  Chief  Baron  Suephbbd, 

The  Right  Hon.  Lord  Chief  Commiaiioner  Abav, 

The  Right  Hon.  Lord  Giixibs. 


James  Clelland,  James  Wright, 

Thomas  M^Cullocb^  WiDiam  Clarkson, 

Benjamin  Moir,  Thomas  Pike, 

Allan  Murchie^  Robert  Gray, 

Alexander  Latimer,  Alexander  Hart, 

Alexandier  Johnston,  John  Barr, 

Andrew  White,  William  Smithy  and 

David  Thomson,  Thomas  M*Farlanei 
'were  set  to  the  bar. 


Afr  Jeffrey. — My  Lords,  as  counsel  for  the  unfortunate 
prisoners,— -the  name  of  one  of  whom  has  now  been  caUed 
as  next  in  order  to  take  his  trial  upon  this  serious  charge,— 
I  trust  I  shall  relieve  the  Court  and  the  country  at  large 
from  some  protracted  anxiety,  and  at  the  same  time  not 
neglect  my  duty  to  my  clients,  which  I  have  endeavoured 
to  discharge  without  considering  my  own  insufficiency  for 
the  task  which  was  imposed  on  m^  and,  I  think,  without 
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having  4e8er?ed  the  imputatiiin  of  having  he&k  sparing  of 
my  own  toil  or  labour.  My  Lords^  I  hope^  without  depar- 
ture from  that,  I  may  now  venture  to  atate  to  the  Court, 
that  after  t^e  event  of  the  trials  of  the  two  last  days, 
that  have  been  gone  through  with  so  much  deliberation, 
and  so  great  a  struggle  on  both  sides,  I  have  advised  the 
unhappy  persons  at  the  bar,  tbat^  if  thcgr  are  conscious 
of  the  guilt  charged  against  them,  their  wisest  course  would 
be,  to  retract  their  plea  of  Not  Guilty,  and  acknowledge 
their  guilt  openly  in  Court  j  and,  I  believe,  I  am  now  au*- 
thorised  to  state,  that  they  are  ready  to  withdraw  that 
plea.  Your  Lordships,  of  course^  will  now  give  them  an 
opportunity  of  correcting  any  misapprdiension  on  my 
part^  and  allow  them  to  speak  for  themselves  in  a  matter 
which  they  only  can  ultimately  determine,  and  where  their 
own  consciences  must  be  the  guide  of  their  conduct 

Lord  Advocate. — ^My  Lords,  the  prisoners  at  the  bar  have 
the  assistance  of  able  counsellors,  and  mus^  with  such  ad- 
vice^ judge  for  themselves,  what  is  the  most  wise  line  of  con* 
duct  for  them  to  pursue.  I  wish  it,  however,  to  be  known 
to  the  Court  and  to  the  country,  that  this  proceeding  on 
their  part  does  not  take  place  in  consequence  of  any  arrange- 
ment betwixt  the  prosecutor  and  those  acting  on  the  part 
of  the  prisoners.  I  earnestly  hope  that  the  mercy  of  the 
Crown  may  be  extended  towards  a  part  of  these  unfortu* 
nate  men,  in  such  a  manner  as  may  seem  most  fitting  to  his 
Majesty;  but  these  prisoners  are  not  to  suppose^  that^  by 
any  confession  they  may  now  make^  they  are  to  escape  a 
punishment  of  a  capital  nature.  It  is  right  that  they  should 
be  fully  aware  of  this;  and  that,  before  they  plead  guilty  to 
this  indictment,  they  should  well  weigh  the  consequences  of 
the  step,  and  fi^l  that  nothing  has  or  can  now  pass  between 
us  which  may  exclude  the  possibility,  or  even  the  probabi- 
lity, of  a  considerable  portion  of  these  individuids  suflfering 
the  highest  punishmejnt  of  the  law. 

Mr  Jeffrey. — My  Lords,  I  certainly  must  confirm  the 
statement  so  correctly  made  by  his  Majesty's  Advocate.  My 
Lords,  the  plea  of  Guilty  is  proposed  to  be  entered  by  these 
prisoners  with  a  full  consciousness  that  there  is  no  stipula- 
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tion  or  compromifle;  and  their  whole  hope  and  trnat  » 
in  that  clemency^  to  which,  it  is  probable^  their  daim  may 
be  increased  by  this  mark  of  their  contrition. 

Xord  President  jfifbpe.— James  Clelland^  you  have  heard 
what  has  been  stated  on  your  part  by  your  own  counsel; 
and  you  have  heard  also  what  has  been  stated  on  the  part 
of  his  Majesty's  Advocate,  that  while,  upon  the  one  hand, 
your  own  counsel  has  advised  you,  and  thought  it  most  for 
your  interest,  that  you  should  withdraw  your  plea  of  Not 
Guilty,  and  now  plead  that  you  are  Guilty  of  the  offence 
charged  in  this  indictment,  and  throw  yourself  upon  the 
demency  and  mercy  of  the  Crown,^on  the  other  hand,  his 
Majesty's  advocate  has  told  you,  that  this  is  your  only  hope 
of  mercy,  but  that  there  is  no  stipulation  made  on  that 
ground.  I  have  also  to  inform  you,  that  there  is  no  discre- 
tion upon  the  part  of  the  Court  The  punishment  is  a  sta- 
tutory punishment,  and  we  can  do  nothing,  upon  the  plea 
of  Guilty,  but  pronounce  upon  you  the  same  judgment  that 
we  pronounce  upon  those  prisoners  who  have  been  tried 
and  regularly  convicted.  You  will  therefore  consider  all 
these  things  in  your  own  breast.  Certainly  and  unquestion- 
ably I  may  add  this  to  you,  that,  according  to  my  appre- 
hension of  the  matter^  it  is  your  wisest  course  to  plead 
Guilty.  It  implies  not  merely  an  acknowledgment  of  the 
offence,  but  it  shews  contrition  for  it.  At  the  same  time 
you  must  judge  for  yourself. 

James  Clelland  then  withdrew  his  plea  of  Not  Guilty,  and 
pleaded  Guilty. 

Thomas  M'CuUocb,  William  Clarkson, 

Benjamin  Moir,  Thomas  Pike^ 

Allan  Murchie,  Robert  Gray, 

Alexander  Latimer,  Alexander  Hart, 

Alexander  Johnston,  John  Barr, 

Andrew  White,  William  Smith,  and 

David  Thomson,  Thomas  M<Farlane» 
James  Wright, 

induded  in  the  same  indictment^  were  then  severally  asked 
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if  they  understood  what  had  been  stated  by  the  learned 
counsel  on  each  side;  and,  answering  in  the  affirmative^ 
were  albwed  to  withdraw  their  plea  of  Not  Guilty,  and 
plead  Guilty,  which  they  accordingly  did. 

Lord  President  JETop^.-— My  Lords,  before  any  further 
procedure  is  held  in  this  matter,  I  am  sure  your  Lordships 
will  all  agree  with  me  in  saying,  that  although  Mr  Jeffirey 
thought  himself  entitled  in  point  of  law  to  object  to  the  ap- 
pearance of  Mr  Serjeant  HuUock,  or  any  English  counsel, 
in  this  cause  against  him,  yet,  in  point  of  &ct,  there  never 
did  exist,  or  could  exist,  less  necessity  for  any  counsel  fearing 
to  meet  another  counsel  of  any  bar  whatever ;  and  I  am  sure^ 
if  all  the  bar  of  England  had  attended  here  on  behalf  of  the 
unhappy  men  now  convicted,  it  is  impossible  they  could  have 
been  better  or  more  ably  defended.  Every  point  was  hit 
that  it  was  possible  to  hit  for  them,  and  pleaded  in  the  ablest 
manner;  and  it  must  be  satisfactory  to  the  country,  that 
the  result  of  these  trials  has  been  to  raise  the  character  of 
the  Scotch  bar,  and  to  shew  they  are  fully  competent  to  the 
conduct  of  any  case  whatever.  With  regard  to  the  last  pro- 
ceeding, he  has  acted  with  as  much  judgment  as  he  did  with 
ability  in  the  defence  of  his  other  clients. 


John  Anderson,  from  St  Ninians,  charged  in  a  sqm- 
rate  indictment,  (for  whom  Mr  Jeffrey  and  Mr  Hope 
CuiXEN  appeared  as  counsel,)  was  put  to  the  bar. 

Mr  Jeffrey. — My  Lords^  as  counsel  for  the  unfortunate 
person  at  the  bar,  I  believe  I  shall  not  be  thought  irr^plar 
in  interposing  thus  early  with  a  statement,  which  I  trust  will 
be  satisfactory  to  the  Court,  and  all  persons  concerned  in 
this  trial.  This  unfortunateperson,  since  his  arraignment,  has 
had  time  to  reflect  both  upon  the  acts  in  which  he  has  been 
engaged,  and  upon  the  evidence  which,  I  believe,  he  has 
already  furnished  of  his  concern  in  them.    He  has  also  re- 
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ceited  the  admonitidn,— which,  i  trust,  will  be  more  extea- 
sively  operative^ — ^that  all  persons,  concerned  in  any  measure 
with  the  transactions,  must  have  received  from  the  result  of 
the  two  trials  which  took  place  yesterday  and  the  day  be- 
fore; and,  under  the  influence  of  these  considerations,  and, 
I  trust  and  believe^  of  a  wholesome  contrition  for  the  part 
he  has  been  led  to  act  in  very  improper  proceedings,  I  am 
authorised  to  ask  leave^  on  his  behalf^  to  withdraw  the  plea 
of  Not  Guilty  which  he  has  entered,  and  to  plead  anew  to 
this  indictment  in  other  terms. 

Lord  AdvocaU.'^'i/Ly  Lords^  on  the  part  of  the  Crown  I 
must  repeat  what  I  stated  before,  that  this  proceeding  takes 
place^  not  in  consequence  of  any  understanding  betwixt  the 
prosecutor  and  the  prisoner  relative  to  any  mitigation  of 
punishment;  and  I  now  tell  him  before  he  pleads,  that  I 
can  hold  out  no  assurance  or  expectation  that  the  capital 
part  of  the  sentence  of  the  law  will  not  be  inflicted  upon 
him. 

Lord  President  Hope. — ^John  Anderson,  you  have  heard 
what  has  been  stated  for  you  oh  the  part  of  your  Counsel^ 
and  on  the  {)art  of  the  King^s  Advocate,  that  if  you  do  with- 
draw your  plea  of  Not  Guilty,  and  plead  Guilty,  you  throw 
yourself  entirely  and  solely  upon  the  mercy  of  the  Crown ; 
that  there  is  no  bargain  or  stipulation  made,  or  can  be 
made^  of  a  pardon,  or  mitigation  of  the  punishment,  and 
that  you  must  takd  your  chance;  and  with  regard  to  the 
Court,  we  have  no  discretion.  This  is  not  one  of  the 
crimes,  nor  is  this  such  a  Court  as  the  Court  of  Justiciary, 
which  has  the  power  of  mitigating  punishment  accord- 
ing to  the  degree  of  guilt  The  punishment  is  inflicted  by 
law,  and  it  is  the  punishment  of  death,  and  we  can  pro- 
nounce no  other  against  you ;  and,  therefore,  by  your  plea 
of  Guilty^  whatever  expectation  you  may  have  in  making 
that  confession^  which  implies  an  acknowledgment  of  the 
fact^  as  well  as  contrition  in  some  degree,  it  must  depend 
upon  the  Crown  alone.  Therefore,  under  these  circum- 
stances, if  you  wish  to  withdraw  your  plea  of  Not  Guilty, 
and  plead  Guilty,  the  Court  will  receive  it;  but  remember 
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it  is  your  own  act  alone^  and  yott  must  consider  me  conse- 
guencea. 

The  prisoner  then  withdrew  his  plea  of  Not  Gtiilty,  and 
pleaded  Guilty. 


William  Crawford,  from  BaUron,  also  charged  in  a 
separate  indictment,  (for  whom  Mr  Jrffrry  and  Mr 
MuNGo  Brown  appeared  as  counsel,)  was  put  to  the 
bar. 

Mr  Jegrey.'^i&y  Xiords,  I  believe  I  may  cut  short  this 
part  qf  the  procedure.  For,  on  behalf  of  this  man, — the 
last,  I  believe,  in  the  fatal  calendar  for  this  place, — I 
think  I  am  authorised  to  make  the  same  statement  I  have 
already  made  with  r^ard  to  so  many  others,  although 
there  are  circumstances  }n  this  case  which  render  the 
recommendation  which  I  have  thought  it  prudent  to  give 
more  questionable  than  in  most  of  the  other  instances ; 
and  I  believe  it  is  known  to  the  prosecutor,  that  this  is 
not  one  of  thos^  aggravated  cases,  which  unfortunately 
cannot  be  said  of  all  the  othen.  He  was  connected  with 
and  misled  by  persons,  who  have  involved  him  in  the  guilt 
with  which  he  stands  charged ;  but,  in  full  reliance  on  mercy 
from  that  quarter,  on  which  he  is  aware  his  only  legiti- 
mate reliance  for  indulgence  can  be  placed,  he  is  advised^ 
with  all  humility  and  penitence^  to  ask  leave  to  withdraw 
his  plea  of  Not  Guilty^  and  to  plead  again  in  different  terms 
to  the  Court. 

Lord  AdvocQie^ — I  have  only  to  repeat  again,  that  he 
must  plead  without  any  assurance  being  held  out  to  him  o^ 
mercy. 

Lord  President  Hope. — You  have  heard  what  has  been 
now  stated ;  of  course,  you  say,  your  only  reliance  is  on  the 
mercy  and  clemency  of  the  Crown.  You  will  judge  for 
yourself.  At  the  same  time,  I  have  no  hesitation  in  saying,  I 
think  it  is  your  wisest  course.  By  this  you  avoid  a  foil  dis- 
closure of  your  guilt,  and  you  have  all  along  appeared  to 
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shew  marks  ofoontridon ;  but»  at  the  same  time»  no  assurance 
is  or  can  be  held  out  of  mercy.  It  roust  be  your  own  spon 
taneous  act  and  deed,  trusting  and  rdying  that  a  faithful  re- 
port will  be  made  of  your  case. 

The  prisoner  then  withdrew  his  plea  of  Not  Guilty,  and 
pleaded  Guilty. 


Lord  Advocaie. — My  Lords,  now  that  the  prisoner  Craw- 
ford has  pleaded  Guilty,  I  trust  I  am  not  going  beyond  the 
proper  line  of  my  duty,  when  I  state,  that  as  there  necessa^ 
rily  must  be  different  shades  of  criminality  attached  to  the 
individuals  who  have  this  day  respectively  pleaded  guilty  to 
the  high  charge  exhibited  against  them,  so  it  is  satisfactory 
to  me  to  have  it  in  my  power  to  say,  that  the  case  of  this 
prisoner  is  not  one  of  the  most  aggravated  description; 
and  that  I  shall  feel  satisfaction,  ii^  on  a  representation  of  the 
circumstances  of  his  case  to  the  proper  quarter,  a  mitigation 
of  his  sentence  shall  be  deemed  admissible. 

In  closing  our  sittings  in  this  county  at  the  present  time^ 
I  trust  I  may  be  forgiven  for  expressing  a  humble  hop^ 
that  the  result  of  the  proceedings  of  this  and  the  two  prece- 
ding days  will  satisfy  this  Court  and  the  country^  that  a  due 
attention  has  been  here  paid,  on  the  part  of  the  public  pro- 
secutor, to  the  selection  of  the  individuals  fitted  to  be  put 
upon  their  trial  before  this  high  tribunal 

Lord  President  Hope. — ^Your  Lordships  must  be  all  sa- 
tisfied, that  the  conduct  of  the  Lord  Advocate  has  been,  in 
all  respects,  most  proper  upon  the  present  occasion. 

15 


am 


8tkiingrMmaiif,»k9tM^,  19%&. 


For  Arraignnient  of  the  Defeadanto  in  the  Camelon  Ca«e. 

PBESENT^ 

Lord  President, 


The  Grand  Jury  were  called,  over— All  present. 

Foreman  of  the  Gfmui  Jufy^^^Mj  Lord,  I  am  requested 
by  the  Grand  Jury  to  etfitm  ta'youv  Lordships  their  best 
thanks  for  your  Lordship^s  kind  and  condescendiog  atten- 
tion  to^tBdlr^r^uest;  in  permitting  your  Lorddii^s  Address 
to  them  to  be^iirimied 

Lord  PftMd^lTope.'''^eTitleat^f  it  wa^  aiy  <laty  to 
comply  with  the  request  of  so  respectable  a'GrfMd'JUry  as 
this  is.  I  am  sorry  you  have  Uad  the  trouble  of  attending 
«o  often,  but  I  hope  thb  is  the  last  time. 

James  Burt, 

Ainkmr  Burt  tko'ycAHigefi 
JBakiiii  Tufaiery 
JabMv'Aittmy,  gi«e^ 
James  Aitkm,  wright, 

JEohiLJohiistaile^ 
wtaerOoipttt  tortbebav,  aitf 'seiieniify  pkiidMNotOatlty. 

LondiPretiiini  Jieyri— Pgiaflliere  at  the  bar,  I  have  to 
iafonn  you  that  your  tiiab  will  oommeaee  ofs  Ftideiy  next, 
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the  4th  of  August;  you  will  be  prepared  aocordiD^y. 
Which  of  jou  will  be  tried  first  I  cannot  tell^that  depends 
upon  the  Crown.— Gentlemen  of  the  Grand  Jury,  I  under- 
stand it  is  not  necessary  for  you  to  attend  the  trials^  or 
again,  unless  you  are  summoned.  I  hope  this  will  be  th^ 
last  time. 

Adjourned  to  Friday  nexij  the  4A  AuguH,  9  o^dock, 


Tolbooth,  Stirling,  Friday  4th  August,  18S0. 


rBESSNT, 


Lord  President, 
Lord  Chief  Baron, 
Lord  Pitmxllt. 


Counsel  for  the  Crown, 
Lord  Abyocats, 
Mr  Soucitoa-Gensral, 
Mr  Drummo9i>» 
]Ar  Hops. 


For  the  Prieoner^y 
Mr  Grant, 
Mr  CuLLSN. 


Trial  of  the  Defendants  in  the  Cimekm  Case. 

The  Court  had,  on  a  former  oocaaon,  been  adjourned  to 
nine  o^dock  this  mormng,  but  the  Judges  did  not  take 
th^  seats  till  a  quarter  before  twelve  o^olock. 

Lord  President  Hope^'^GeoAetoim,  I  ought  to  apolog^ 
to  you  for  this  delay,  but  it  was  not  the  fioill  of  the  Ck>urt : 
the  fiict  !«»  that  the  trials  at  Paislqr  ocespied  so  much  of 
the  time  of  the  Judges,  and  all  persons  concerned  in  thenv 
and  caused  them  w  much  fatigue,  that  th^  liad  not  time 
to  pri^>are  themselves  till  now. 

John  McMillan  and  Andrew  Dawson  were  put  to  the  bar 
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Mr  John  PeUr  Grani.'^'Mj  Lord,  I  hare  an  humble 
motion  to  sabmitjto  the  Conrt,  on  the  part  of  the  two  pri* 
•bnen  who  are  now  at  the  bar,  and  J  ought  to  apologize  to 
die  Court  for  not  being  perfectly  aware  whether  this  is  the 
time  to  submit  that  motion  ;  it  is  for  leare  of  the  Court  that 
tfaejr  may  withdraw  the  plea  they  have  already  put  in  at  the 
arraignment,  and  plead  differently. 

Lord  President  Hope, — ^This  is  the  only  time,  I  pre- 
sume. 

Mr  Grani.'^My  Lords,  at  the  request,  and  by  the  de- 
ibe  of  the  unfortunate  men  at  your  lordships'  bar,  acting, 
as  they  do,  under  the  advice  of  mj  learned  friend  Mr  Cullen^ 
who  deserves  so  much  credit  for  the  great  and  unremitting 
pains  and  attention  be  has  bestowed  upon  their  case,  and 
acting  under  my  advice,  proceeding  upon  the  very  copious 
and  accurate  information  which  I  have  derived  from  him^ 
with  regard  to  the  nature  of  the  case  of  these  prisoners, 
assisted  as  we  have  been  by  the  Agents  whom  your  Lord- 
Alps  appointed,  to  whose  conduct  throughout,  and  I  may 
take  this  opportunity  of  saying,  to  the  conduct  of  all  the 
Agents  the  Court  has  appointed  for  die  unfortunate  per- 
sons the  Court  has  had  to  try,  great  praise  is  due ;  (and  I 
may  add,  I  can  bear  testimony  that  no  person  in  this  coun- 
try, whatever  his  situation,  could  have  received  morefiiithfiil 
or  better  attention^  under  any  advice,  than  has  been  given 
to  these  prisoners.)  I  have  to  state,  that  these  unfortunate 
persons  i>ow  humbly  crave  leave  to  withdraw  their  plea  of 
Not  Guilty,  and  to  plead  Guilty  to  this  indictment  My 
Lords,  perhaps  the  Court  will  forgive  me  if,  in  a  case  of  this 
nature,  so  interesting,  not  only  to  us  as  counsel  for  these  in- 
[dividuals,  but  so  interesting  to  us  as  members  of  this  com- 
munity^ I  should  presume  so  far  upon  the  time  and  pa- 
iienoc  of  the  Court  as  to  address  a  very  few  words  to  them. 

Lord  President. — The  Court  are  perfectly  persuaded  that 
you  would  never  address  to  them  any  thing  but  what  was 
proper,  and  will  hear  you  with  great  pleasure. 

Mr  Crnm^.— -Your  Lordships  do  me  justice^— at-  lea^t 
your  Lordships  do  justice  to  my  intentions.  We  have 
thought  it  better,  knowing  what  has  passed  before  that 
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Q^rcy  of  th^  CrowJ9.    I  may  titjke  H^u  oppqit^iQ  of  «»][- 
ifi^f^  as  in  another  place^  in  the  wajmth  of  ai;gn,i3ciynt^  I  wd^ 
and  ^a^  I  now  say,  upon  cool  reflectbni  and  nyich  chfic^^ 
^atip9  of  wbut  has  taken  place  on  these  occasiop^  that 
B^p^hingy  J(  am  sn^^  9«n  be  more  8l^lfifa|9tory,  to  eveiy. 
person  who  has  witnessed  it  than  the  conduct  of  my  Rfgbt 
Qonofrable,  aqd  l^eoniied  Friend  who  has  had  i^  chai^ge 
of  these  prosecutions.    My  Right  Honourable  and  Lei^rqr 
ed  Friend  has  conducted  himself  as  his  duty  tg^bis  Ki^g  tnd 
to  his  country  required,  ancjl  f^ere  is  noticing,  in  ppwt  oC 
cfMidocMT  towards  the  unfortuQ^te  pri8oner%  that  b^s  b^en, 
wanting  on  the  part  of  my  Bight  Hpnourable  ^nd,  L(^n)^ 
Frienjd,  wbo  has  united  every  consideration  tl^^t  has.  r^Sf^r, 
qi^  to  the  due  a^mii^istration  of  public  justice,  Uiion,9ur 
partsi  my  Lordi^  ^nd,  upon  the  pa^t  of  the  very  hum))le  in- 
dividnid  who  presumes  to  address  you,  we  have  e|ldBavo^re4 
to  discharge  the  painful  duties  committed  to  us — duties 
ypur  Lordships  knoi^f  of  a  very  difierent  nature  ficom  ikof^ 
of  my  learned  friend,  A^e  bl^lic^  endeavoured  to  defend  tb^, 
cfifea  entrusted  tq  u%  in  the  manner  that  we  thou^t  ipoi^ 
conducive  to  the  interests  of  thei^  unhappy  pfpraqna,;  bv|t, 
af  a  member  of  the  commupity,  it  is  impossible  that  I  cafti^ 
op:  that  my  Learned  Friend^  or,  that  any  man  can  hesitate  in, 
e^tRQipely  lamenting  those  transactions,  to  which  it  wo^l4. 
not  become  me  to  give  any  particular  character — ^tliq^, 
transactions  which  have  caused,  the  institution  of  this  Cqip,-? 
mission.    I  am  suri^  that  every  maui,  whether  his  sitiif  tfp^. 
be  high  or  Ipw^^  ojmst  be  awai?e  that  tl^  proceedings  thati 
h^XQ  been  had  recourse  to  t^ded  to  any  other  ends  upon, 
eaxth  than  those  e;^s,  which  th^  true  friends  of  liberfjT; 
coiildlend  th43n^ves  tPr  If  a.  conspiracy  had  bee^  foi^iq^. 
for  thp.dife^);  purpose  of  overturning  and  s^akipg  ev^eiy 
tVing  thai:  connects  u^  with  fce^pn^  in  this  c^unjU^r-r^C  a 
eon^piraciy  lvafi,l;]^eei;i  formed  to  place  in  th^  haufdii  of  th^ 
ministers  of  the^  Crow^.  dangerous  and  unpspa)  powersr-^* 
a  co^ira^  bad  .been  fprpied  to  s^fri^^  th.e..I^wer  orc^ 
of  tl^  pfpple  from,  thqf^j  other  classes  of  socielyp  wlf>,  by 
t^  comt^^utioa  of  all  spcietiei^  mu^t  cpntrib;4f  (9  defi^p^ 
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i^M  dM9  frofh  d]ppt«£Jidtt— If  h  otnAt^^iS^  fyt  tliM^  <A^ 
jfacts  hUA  he^  iTdrmea  bjr  the  j^eotcbt  iki%  Md  the  ^xf^Hiblis 
dr  t^B^t^tiest  ibietfts  of  die  imnittti  tt$bd>  <^itebillM  ^tffa 
tbb  tnbift  neftHbos  knfl  wtekefl  d!^{Mrflie9is^  ft  obiild  KM 
Ikave  Jsrdihisec}  to  itself  success  bjr  }Atkf  tSMmho  llkkHf  td 
effe<^  its  ^fpose  a^  tbbse  (yrob^i^iigs  fb^  whteh  I  hUifh  klltii 
ded.  In  proportion  a^  a  man  U  i  Mehd  of  liberty^  1(and 
t  take  it  as  ho  m^it  to  fnys^f  to  My  I  am  so,}  la^  inttit  fe^I 
thut  ievery  thinjg;  depends  t>h  th6  fr^otn  of  6Ur  coMtftil- 
tfoift.  I  m^y  say,  and  I  #ish  I  edidd  ^y  it  ih  die  hcf^ng 
— nt>t  iof  those  persbntt  \rifd  ^ts  tt  the  bottom  df  thes^ 
transactions,  for  to  iit&ie  H  ^ould  b6  titeless  tt>  sAy  any 
thing^^^but  tb  those  tdba  vAtb hkrehkeii  betrayed  by  siic& 
persons,— Aat,  if  <hey  realfy  wi^  to  perpetuate  every  Ihihg 
in*ong,  and  mtrdh  is  Wrongs  in  the  isitti^f  ion  of  this  eotfairyi 
as,  in  the  sitoation  of  6^ety  tociety  that  ekiits,*— mucl^  that 
may  be  l^ihedied— moch  that  tei[}i!kfres  to  be  remedied;—^ 
but  if  they  wiih  tb  perpetuate  eV^ty  thing  thiit  is  wrdiig'--'- 
if  they  whh  to  pferent  thosi  i^h6  aH  des}h>u8  to  f^ciif^ 
t^hift  h  ^rong^  ftom  accotepli^ing  thdr  pilVpose^  they  will 
give  ear  to  suth  persons  tUB  those  ^hd  have  iaMed  thenii 
knd  tj^f  Will  frustrate  ^R  the  exertiotls  6f  the  pow^fol 
mindi  wfai^h  ar^  uhited  in  this  couifitry, — and,  t&oitgrh 
they  ha^e  inl6l  a  majority  in  PAfHamiint)  greet,  ahd  power-^ 
fill,  aiid  excellent  men,  tte  utiited— in  defence  of  th^  Ltjer-* 
ties  of  the  country,  and  of  the  lower  fanks  of  society — nw^ii 
who  would  put  in  haza!rd  the  hoboart  they  derive  fh)m  A 
Ibng  litie  of  illustrioirs  aneeitoi's,  and  the  In^ttl^iise  fortadctt 
they  possess— who  would  rfek  eVery  thlng^in  defence  of 
the  liberties  of  the  great  body  of  the  people ;  Hhdi  if  it  is  in- 
tended  td  render  their  exertions  t^^taky  atid  amiihfla^  of 
palsy  them,  let  the  people  go  oh  and  listen,  like  thoise  Wh<^ 
fa&ve  been  deluded  in  partibular  pam  of  the  coutitary^  t6 
the  suggestions  6f  such  wretches  b^  have  mild^  thieiil'  od 
this  bceasibti,  and  they  w!Il  aciibiht)lidtl  diat  bbjclcl  In 
every  country  under  heaven,  simillu-  proeeedings  hiVe  end-» 
ed  in  the  establishniebt  of  a  milit^  de^tilnn.  It  devet 
has  been  Mitia  on  earth  that  the  i^Ult  has  hem  oth^i^ibe; 
beeanse  persbttr,  be  th^  how  virttoiis  sotiV*— fJfersbttS  of 
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educaiuA  and  property,  are  tulgect  to  tmt  when  tliqr  see 
that  thdr  properly  ib  pat  in  datfger.-  Tbef  waaj  abut 
their  eyes  to  what  may  be^  after  all,  the  real  danger  tfcay 
may  dint  their  eyes  to  what  may  be  the  caae— a  tendency 
to  extend  the  prerogative  of  the  Crown.  They  will  shut 
their  eyes  to  the  real  danger^  and  take  fright  at  not  so 
substantial  a  danger,  and  abandon  their  natural  post— 
the  protection  of  liberty,  and  wiU  throw  themselves  all 
at  once  into  the  arms  of  those  who  woold  extoid  the 
power  theg  would  otherwise  wish  to  resist.  I  have  to  en- 
treat your  Lordships'  forgiveness  for  thus  expressing  my* 
sel£  I  do  it  from  an  affection  common  to  me  and  your 
Lordships,  and  every  man  who  hears  me^  for  the  persons 
thus  misguided.  It  is  the  unfortunate  condition  of  society, 
that  when  men  are  misguided,  if  their  conduct  brings  them 
under  the  law,  it  is  necessary  some  example  should  be  made 
of  them*  In  the  particular  cases  where  sacrifices  are  made, 
we  all  weep  and  lament  over  them.  Nothing  they  can  do 
will  change  our  affection  for  them,  and  what  we  chiefly  de- 
plore is,  that,  by  their  yielding  to  the  bad  advice  of  oUiers, 
they  place  themselves  in  situations  which  tend  to  their  own 
ruin.  My  Lords,  with  respect  to  these  unhappy  men,  I  am 
sure  1  can  take  no  better  course  than  leaving  them  to  the 
mercy  of  the  Crown,  whose  mercy,  like  its  justice^  will  pro- 
ceed at  the  suggestion  of  those  who  advise  in  matters  of  this 
kind.  It  is  needless  for  me  to  say  that  I  do  this,  not  by  way  of 
compromise  with  my  Lord  Advocate,»*.8uch  a  compromise 
would  be  impossible— it  would  be  impossible  for  me  to  pro- 
pose, or  him  to  hear  it  j  but  I  do  it  on  the  confidence  I 
have^  not  only  in  the  generosity,  but  the  prudence  of  his 
conduct; — because  I  am  satisfied  he  will  think  enough  has 
been  done  for  public  justice  here ;  and  when  these  men,  by 
their  plea,  shall  confess  the  guilt  of  which  they  are  accused, 
he  will  take  it  into  his  own  &vourable  and  candid  consider- 
ation, he  will  represent  it  favourably  where  mercy  will  be 
disposed  to  prevail,  and  he  will  trust  to  the  returning  good 
sense  of  the  people,— he  will  trust  to  their  attending  to  the 
display  which  has  been  made  of  many  things  which  they 
thought  could  hardly  be  brought  to  light^he  will  trust  to 
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th«  aeeuracy  with  which  the  officers  of  the  Crown  can  trace 
the  most  secret  conspiracy,— «nd  the  effects  produced  on  the 
minds  of  the  people,  by  knowing  that  those  who  hare  ex* 
cited  them  to  these  acts  have  shewn  themselves  to  be  cow* 
ards-— to  be  despicable  and  unworthy  of  trust — ^have  shewn 
that  they  can  betray  others  into  the  most  perilous  ntuation, 
and  then  desert  them — ^that  they  can  tell  them  the  most  ab- 
surd stories  of  assistance  here  and  there,  and  Grod  knows 
where— and  things  and  visions  in  the  air  which  never  took 
place ;  he  will  trust  to  th^se  reflections  indudng  them  to  take 
care  how  they,  or  any  person  over  whom  they  have  an  in- 
fiuencse,  yield  up  themselves  and  every  thing  dear  to  them 
to  the  advice  and  influence  of  such  despicable  persons 
as  I  have  alluded  to.  I  do  believe  that  the  people  who, 
oii  these  occasions,  have  been  brought  to  your  Lordships' 
bar,  (those  who  have  been  acquitted  I  am  bound  to  hold 
not  to  be  guilty  of  that  which  has  been  imputed  to  them 
— those  convicted  I  am  compelled  to  hold  to  be  guilty), 
I  am  convinced  they  have  been  the  tools  of  others,  more 
artful,  less  brave,  and  less  honest  than  themselves.  I  hope 
and  trust  that  what  has  passed  over  all  this  country  will 
have  its  due  effect,  and,  if  it  has,  the  country  will  have 
teason  to  be  satisfied,  and  the  people  themselves  wiD  have 
reaaon  to  be  satisfied.  I  hope  that  they  will  see  that  the 
true  cause  of  liberty,  even  the  redress  of  those  grievan- 
ces which  they  think  ought  to  be  redressed — which  they 
have  a  fair  right  to  desire  should  be  redressed  in  a  legal 
way,— 'that  this  cause  can  only  be  served  in  a  peaceable 
manner,  and  that  every  attempt— every  yielding  to  any 
thing  that  may  be  held  out  to  them  to  induce  them  to  pro-* 
ceed  in  a  different  manner,  will  involve  them  in  immediate 
ruin,  and,  what  is  of  more  consequence,  put  the  cause  of 
liberty  in  the  greatest  jeopardy.  Again  entreating  of  your 
Lordships  to  forgive  what  I  have  taken  the  liberty  of  saying, 
'  I  dudl  now  conclude,  by  moving  your  Lordships  to  allow 
these  men  now  at  your  Lordships'  bar  to  withdraw  the  plea 
(^  Not  Guilty  which  they  have  put  in,  and  throw  themselves 
entirely  on  the  mercy  of  the  Crown. 

The  Lord  Advocate  having  assented  to  this  motion,  the 
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draw  th^r  plea  of  Not  Guilty  fif  tbeiir  ovp  free  wiU?  4^ 
prisooers  bowed  to  the  Court,  and  timx  aoTerfl  plfepia  (of 
Guilty  wer^  then  xeoorded. 

Lord  AdhocaU^f^yij  Lord  Frendept,  my  I^eamed  as^ 
Qonmit&bla  Friend,  who  has  just  npv  addransed  tl^  Cam^ 
bas  been  pleased  to  express  himself  in  tenys  of  my  cpndtf^ 
bighly  'flattering-^ndeed  far  beyond  any  claim  to  which  | 
can  pretends  I  have  endearoured  to  discharge  an  in^iort- 
ant  aifd  difficult  4nty  to  the  beat  of  my  poif  er,  and  if  th^ 
mode  of  its  performance  shall  in  any  degree  be  ropwdfued 
as  saUafactory  to  the  country,  I  shall  feel  more  than  reward^ 
ed.  My  Learned  Friend  does  the  government  but  justice  in 
supposing  that,  in  instituting  these  trials,  they  are  influenced 
alone  by  a  strong  and  powerful  sense  of  public  duty — tJiHt 
they  have  not  a  wish  to  cany  any  case  even  to  the  utmost 
length  that  its  circumstances  would  admit  of;  and  if  it  he 
possible  to  flnd  any  thing  alleviatii^  in  the  case  pf  any  in- 
dividual—-any  thing  even  connected  with  the  district  pf  the 
country  whence  he  is  brought  to  trial,  that  can  operate  ur 
his  favour,  cheerfully  to  allow  an  unhappy  prisoner  the  fuU 
benefit  of  such  consideration,  feting  on  these  principles,  I 
am  now  to  perform  a  duty  of  great  responsibility,  but  one 
which  I  hope  will  be  felt  and  considered  by  this  Court,  and 
by  the  country,  as  a  wise  and  prudent  exercise  of  those 
powers  with  which  I  am  invested. 

To  show  my  Honourable  and  Learned  ifriend  that  bis  ex- 
pectalioas  on  any  point  are  not  likely  to  be  disap{).ointed, 
and  seeing  he  has  judiciously  recommended  to  tliese  two 
men  to  plead  Ouilty,^  whom  I  consider  as  the  mos^  <^rimf- 
nal  ftt  your  Lordships'  bar,  so  I  agrete  with  him  in  thixJ^- 
1^  that  enough  has  been  done,  and  that  I  am  now  at  li- 
berty to  arrest  the  extended  hand  of  justice^  and  to  halfd 
forth  that  lenity  and  mercy  to  the  remainder  of  the  uob|{p- 
py  i;ne»  before  the  Court  In  their  favour  I  therefore  con- 
sent to  a  verdict  of  acquittal. 

My  Lord,  when  we  recoiled  the  number  of  pec9ans  c^- 
victed,  and  now  awaiting  tk&x  sentence  amounting^  in  this 
pouaty  alone,  to  no  less  thioi  9&^  and  connected  with  va- 
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Mmind dm^Bot acU of tiwKiii,  tomeeted widi  the affiilr 
at  BoBByiiiiiir^  cMaeefted  with  tke  iiUDrreetioa  at  BalfnMl, 
ic—mpc/frf  with  die  tzieawDiUe  proceedings  at  St  Niniaii^ 
and  now  these  last  indiTiduals,  oomieeted  wMi  the  like  prci- 
caedingi  at  Gaandon.    I  say,  when,  in  all  these  oasesi  eon* 
▼ktions  haTe  iieen  obtained,  I  hope  it  wlil  be  generally  fek 
that  we  hme  dene  cnongh^  and  that,  if  I  were  now  «o  per^ 
aevere  frteher,  I  migfat  be  sopposed  to  be  iafltteoeed  by  a 
^gpmt  wbidhi  I  disown  on  the  part  of  the  government,  and 
which  I  disowii  on  the  part  of  myseK    My  Loid,  I  trust 
.  Aat  these  indieidnals  to  whom  Uiis  knien^  is  to  be  ess- 
tended  wil  fed  it  as  they  ought  to  do.    I  faa^e  had  appK- 
oations  in  &vonr  of  aomeef  tfaemfroas  the  masters  in  whose 
employment  they  have  been,  representing  their  prerioua 
'goodcondaot,  and  die  piiesent  lamentable  stale  of  their  fa- 
.sailfes,  and  for  their  almost  beooming  answerable  that  the 
oondflct  of  thoae  men  ahall  in  fbtors  be  diflfersnt.  To  these 
masters  I  look  for  the  redemption  of  this  pledge*  I  have  a 
right  to  expect  that  they  will  attend  to  these  individuals, 
and  endeavour  to  direct  them  in  the  right  woy.    And  I 
tiwst  that  these  persons  themselves,  when  they  return  to 
die  bosooss  of  their  families,  will,  instead  of  betng  misted 
by  those  des^ning  and  cowardly  miscroswts,  of  whom  my 
Learned  Friend  has  spoken  in  the  terms  they  deserve,  wHI 
tnm  their  minds  to  the  real  blessings  they  enjoy,  and  the 
justice  of  tlie  country— wiU  not  fiul  to  remember  the  man- 
ner in  which  it  is  administered,  and  with  what  kniency  the 
fpvtnanm  extends  the  hand  of  mercy,  even  in  the  highest 
crimes    diose  against  the  state*    Und^  this  impression  I 
now  conclude  this  duty,  by  consenting  to  their  acquittal. 
I  cannot,  however^  sit  down  without  making  my  acknow- 
ledgment of  my  sense  of  the  manner  itt  which  my  Learned 
and  Honourable  Friend  oppMte  has  eondncted  himself 
throughout  the  trials  in  which  he  has  been  engaged^-^fer, 
while  he  stated  all  that  ingenuity  or  talent  could  suggest, 
he  has  not  foigotten  for  a  immient  what  was  doe  from  him 
•s  a  k>yal  subject  of  this  country.    He  has  never  set  &rth 
any  principle  but  such  as  became  a  true  lover  of  that 
country,  and  has  done  all  that  in  him  lay,  consistently  with 
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his  duty  to  ki$  dientiy  to  lupport  the  gavmment  of  th( 
united  kiogdoms.    In  so  far  as  he  hat  been  pleased  to 
q»eak  of  me  individually^  I  now  offer  him  wy  sincere  -  and 
.grateful  acknowledgments. 

I  should  have  noticed,  as  touching  the  proeeedings  I 
haye  had  occasion  to  institute  applicable  to  this  conntry^ 
that  the  public  in  general  are  particularly  indebted  to 
the  Magistracy  of  this  county.  These  gentlemen,  acting 
gratuitously,  have^  in  their  respective  districts,  perfoni»- 
ed  difficult  and  important  duties  in  a  manner  most  ho- 
nourable to  themselves,  and  important  to  their  oomitij' ; 
and  grieved  indeed  should  I  be,  if  the  Hue  of  eondoct  I 
have  now  taken  should  not  meet  with  their  support  and 
approbation^ 

A  Jury  were  then  sworn,  and  immediately^  prononnced 
James  Aitkin,  wright,  Andrew  Burt,  junior,  James  Burt, 
James  Aitkiui  grocer,  John  Johnstcme,  and  Daniel  Turner, 
Not  Goilty. 

Lard  Preiideni. — Andrew  Burt,  junior,  and  yon  other 
men  who  have  been  now  acquitted,  I  hope  you  wfll  consi- 
der and  lay  to  heart  what  you  have  heard  pass  now  in 
Court,  particularly  from  your  own  honourable  Coun- 
seL  I  think,  you  must  be  satisfied  of  the  candour  and  I- 
berality  with  which  you  have  been  treated.  You  wiU  re- 
collect, and  1  beg  you  to  recollect,  that,  notwithstanding 
what  has  passed^  biUs  of  indictment  were  found  against  you 
by  the  Grand  Jury ;  and,  of  course,  this  must  leave  an  im- 
pression upon  one's  mind,  that  there  was  some  degree,  and 
perhaps  no  small  d^;ree,  of  probability  of  your  guilt  shewn 
to  that  Grand  Jury;  therefore,  it  will  be  peculiarly  incum- 
bent upon  you  to  be  cautious  in  your  future  lives,  because 
that  is  part  of  the  record  which  remains,  and  will  not  beef- 
fiiced ;  and  if  ever  you  are  accused  again  of  other  crimes,  it 
is  impossible  but  that,  in  the  administration  of  justicei  this 
previous  fact  must  press  heavily  against  you.  But  I  hope 
and  trust  better  things  from  you:  I  hope,  that  what  has 
taken  place  will  convince  you  how  grievously  and  dreadfid- 
ly  you  were  misled ;  for,  admitting  the  &ct  to  be  that  you 
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bad  grie?anoet  to  complain  o(  which  you  wished  to  be  re- 
dretted,  I  must  itate  to  joUf  and  I  must  do  it  more  fully 
than  your  Counsel  has^thatyou  took  the  worst  method  pos- 
sible to  have  them  lemoved.  You  were  risking  the  salra- 
tioa  and  prosperirfr  of  the  oountry,-^you  were  riskmg  every 
^bimglSmiwtm  dear  or  could  eodev  us  to  our  country, — you 
were  riskuig  the  TCdndng  this  country  absolutely  to  barba- 
rism agaiU) — ^when  the  redress  of  those  grievances^  alasi 
would  have  been  impossible^  and  not  worth  obtaining. 
What  has  now  passed  must  shew  you,  that  in  so  fiir  as  the 
live%  and  liberties^  and  safety  of  the  meanest  people  in  this 
country  are  concerned^  this  part  of  our  constitution  at  least 
requires  no  reformatbn ;  for  I  am  sure^  had  yon  been  the 
wealthiest  commoner  in  this  country,  or  the  highest  peer 
in  it,  if  he  could  have  been  tried  in  this  manner,  or  bdTore 
this  Court,  it  is  impossible  that  you,  or  those  tried,  could 
have  received  more  justice  or  &vour«  I  trust  you  will  re- 
turn to  your  own  houses,  thankful  for  the  proceedings  that 
have  taken  place;  and  that  you  will  become,  in  fatur^  ho- 
nest men  and  good  subjects. 

James  Aitkin^  Andrew  Burt,  junior,  James  Aitkin,  John 
Johnston,  and  Daniel  Turner,  then  bowed,  and  left  the 
Court. 

James  Burt  was  committed  to  prison  on  a  new  warrant, 
on  account  of  some  offence  charged  against  him  in  the  She- 
riff's Court 


Lard  Advocate. — My  Lord  President,  I  have  now  to  dis- 
charge the  most  painful  part  of  my  duty,  namely,  to  move 
your  Lordships  for  the  last  sentence  of  the  law. 

The  twenty-two  remaining  prisoners  were  then  severally 
askedj  whether  they  had  any  diing  to  say  why  judgment  to 
di^  according  to  law,  should  not  be  pronounced  against 
them? 

They  made  no  reply,  but  bowed  to  the  Court;  and 
the  Lord  President^  in  a  most  impressive  manner,  pro- 
nounced upon  them  the  following  sentence  ><- 
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Lord  Prestdenl-^Andif^w  Vlkrm,  JdUn  BttM,  Jakaefc 
Cielknd,  Thonft^  MTOulkNih,  Cefhjftlnth  M^fr,  AHah  Mtsr* 
dkie^  Alexandei-  LarinMr,  Al^xtaflet  i^lt^Mmk,  An^bvW 
Whit^  Datid  Thomson,  Barnes  WhM^/Wfflium  ClackBcm 
at  Clarkson,  TbcMftai  Pike  ^  Fink,  Rdbeit  Gmy,  Ales* 
ander  Hart,  Jdhh  Barr,  Wt?NaTh  Smftb^  llidmiia  M'Far^ 
lane,  Jt^hn  Andenon,  WilKam  Oawlbir^  John  M'MKOatt, 
and  Andrew  Dawt(on,<^y6a  present  tbe  tnefoncbdly  aputt^ 
«)e  of  tiro-and-twenty  stili^ts  «f  this  touiitry  wbb  bate  fyr- 
feited  their  liif^  to  its  jiisUte^  n  fipe^ede^  I  Midftei,  imek- 
ampled  in  the  history  of  thh  eountiy,-^^ii^h,  al  hamt^  ai  I 
nev^  ^itnesMd)  und  t  treat  in  Gdd  n^er  Atill  intnes 
i^ain^  The  crirtie  of  wMeh  yon  HdV^  been  odbtftted  is  tte 
criine  of  Htgh  TmMA,^--^  ttitht  (he  Mgh^ft  kMUfi  to  tlie 
kw,  and  the  ht^hest^  f  may  vemoi-e  to  shy^  itrfatdi  tan  be 
knoum  to  a  reflecting  bi&id ;  beetoae^  la  fact,  Wbitnt^r  may 
be  the  ttotire  ivhlch  ^  man  ba^  in  tkh^  who  exigitgbB  in  the 
crime  of  High  TreaMn,  w«  all  mntt  be  nwata^  thkt  At 
crimen  whether  nltiiDattely  fifkeceaafiil  «rftot  in  Ite  yregirew-^ 
if  progress  it  has — ^must  prodece  unatlerable  misery  and 
confusion.  It  is  impossible  that  Treason  can  make  any 
progress  towards  stitcess,  without  delugtug  the  c6iititry  in 
which  it  takes  place  iff  blodd  mA  d^ght^,  in  phmder  and 
derastation.  AH  countries,  therefore^  and  all  Iaw%  hatb 
considered  the  crime  of  Rfgh  T^e^^dn  ^  the  ^tee^M  which 
any  subject  un  possibly  eoaimtt.  At  the  safbtte  tiiii\ft  t  atii  #dl 
aware,  that,  from  the  delusion  which  has  beeki  practised 
against  you,  and  from  the  principles^  perhaps,  which  some 
of  you  have  imbibed,  you  may  view  this  in  a  different  light, 
and  tfadt  you  m^^  considei"  fotfi^y^,  vol  as  the  victSms  of 
juitite,  but  its  rtartyrd  for  liberty. 

Some  of  yon,  for  any  thing  t  kno#,  may  even  glory  in 
your  sufiering;  but  remember  thi^  that  sentoice  of  death 
is  now  to  bb  passed  on  you  ally^^ailit)  remethber,  tbat  wbB^- 
cver  may  be  your  opinion  as  to  the  moral  guih  of  the  crime 
of  which  you  have  been  convicted,  that  all  of  you^  al  leasts 
ure  miserable  sinners.  All  of  you  httve  vices  and  sins  to 
answer  for  at  the  throne  of  God,  and  die  when  yon  mky,  ot 
for  whatever  cause,  those  sins  must  be  answered  for;  andf 
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iVi?Qef<Hr«^ wHmt^ijef  may  be  jimt  opinoii  o£  ih#  g«i]fe  oS  this 
ciriim  of  wllii^  you  bme.  h^em  omrkt^  omembcr  dut 
y^9V,  atJU  hfliTe.  t^e  fiQa  wbkk  beaee  hanian  nstane  ;te>  uiswev 
f^r  nt  the  tibrame  9(  CUkI.:  a«d  I  estreat  andcoegiire  yoti' 
a)l^  to.^ofc  io^Q  yoPiS  QWA  bneaeta»-«to  redal<  tke  aetions  of 
yopir  pyfMt  Iiy«t;-fHliid  to  pcay  to.  God  to.  giareyeu  that  ae» 
pentance  which  leadeth  unto  life^  and  for  which,  alaa !'  the 
bQ9t  of  119  bave  U9Q,  mijfdi.  occasion.  Bemeaibcr  Aat  repent- 
a«CQ  alone,  ia  uqU  sufficient  p  reoieaibeo  that  you  have  to  ap» 
PMT  bcfii^re  a  QqA  who  in;  nqt  oaly*  pdsseued  of  iniiMte 
ni«r»^  bitt of  io9exibleju3tiae<;  that botbrnust  he satiafied 
by  Qfl  Qus^rable.wfiemibefbcei^eoan  hope  fiorraercy  at  bis'  . 
tbflo^i^  and.  aa  wa  oiurselvas,  a|aaJ  have  Bodiingto  offer, 
h^^re  w>lbi0g  ta  plea4  iot  mitigation,  of  puni^hoient  from 
that  inflexible  justice^  which  must  be  satisfied  aa  wail' as* bit- 
m/W^  I^t  me  entoeat.  yoiii  to  have  recevrsa  to.  thaCi  tU- 
dfiQQ&m  ^hp-  staods  a»  a  MiEdiator>  betweeaoupGod  and  ' 
us^  through  whom  alone  we  can  all  hope  for  mescy. 

Jbl  oafy  vem^iof.  fto*  me  aoar  to  pronouaoe  against  one 
and  all  of  you  the  last  awful  sentence  of  the  law.  In  regard 
tcbjioa,^  Apdaear  Hafdae  and  JohiL  BalMK.  i  can  bohl>oat 
littk>  or  i¥ii  hopes  of  mecqr.  You>  were .sslictodiar  trial  as 
tbe  leaderal  ofitbat  band  iiLvJiich  yos  were^attooiat^;  Yoa 
w\(Bie  oonaictpd'  afoeva  fall  and'  iair  trial;-  aa^  )tis  uccer^ 
impoasihla  to  suppose  conaideriiig  the  convubiona  into 
which,  tbip  country  waa  thrown,  that  the  Crown  must- not 
fesla  mecessikJir.  of  making  soma  terrible  asaoBqries;  aod^  at 
you  were  the  leaders,  I  am  afraid  that'eKanple.  must  bo' 
gl^fin  by  yoa*  With  r^igaixi  totfae  rastiof  you,  I  bope^and 
toast  tbnt  meccy  may  be  extended  to  tbe^aiost,  if  not  to  all 
oSyoji^.  but  it.ia  not  ta  thia  Court  thatm^roy  beloaga,  and  • 
wfi.GaiHiotigiiarantee  it  It  depends. upon » the  mercy  of  the 
Cf  own.  alooe ;  a.  mercy  whiob  is  ne^cc  eiEeroised'  caprieioua^ 
]yi  and  i^vei  pught  to  be  e^vcisad  capndously^  The  mini- 
Stan  oftba-Ccawnratandiagin  thoielefated'aitoatton  wMeh 
th^i  hoU^  are  bound  to  take  into  vJem  the  intesesCs  of  tha 
wbola  Qoannunityi  aad  not  to, extend  mercy  to  individual 
caaes,  marely.&r  the.  sakc^  of  mercy,,  if  the  intareats  of  the 
cqvjUHy  ahoujd.iii  fact  demand  your  paoisbnient..  I  hope 
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and  traatf  however,  that  the  contrary  may  be  the  case;  bat 
let  me  warn  yon  all,  in  the  mean  time,  to  avail  yourselves 
of  the  short  time  that  is  granted  to  you  to  prepare  for  the 
worst.  The  worst  may  come  upon  some  of  you^  and  I  hope 
and  trust  you  will  be  prepared  for  it;  and,  at  all  events, 
yott  will  not  live  in  future  the  worse  men  that  you  have  pre^ 
pared  to  die. 

The  sentence  of  the  law  is^^-That  you,  and  each  of  you, 
be  taken  to  the  place  from  whence  you  came,  and  that  you 
be  drawn  on  a  hurdle  to  the  phce  of  execution,  and  there 
be  hung  by  the  neck  unUl  you  are  dead,  and  aftenpatda 
your  head  severed  from  your  body,  and  your  body  divided 
into  four  quarters,  to  be  disposed  of  as  his  Mqesfy  may  di- 
rect; and  may  God,  in  his  infinite  goodness,  have  mercy 
on  your  souls. 

I  have  only  to  intimate  now,  that  a  warrant  will  be  sign- 
ed by  the  Court  for  your  execution,  on  Friday,  the  eighth 
day  of  September. 

[7%e  Prisoners  were  then  takenjrom  the  Bar. 

Lord  Prendm^.-— Gentlemen  of  the  petty  Jury,  yon  are 
now  discharged  from  farther  attendance.  The  Court  regret 
extremely  the  trouble  and  fatigue  you  had  on  the' former 
occasion ;  at  present,  I  trust,  you  will  not  complain  of  any 
thing  of  that  kind,  and  I  am  sure  the  country  will  be  satis- 
fied with  your  attention ;  and  I  do  trust,  that  the  proceed- 
ings pf  this  Commission  will  have  that  beneficial  effect  upon 
the  country  which  was  intended. 

Great  and  abominable  crimes  undoubtedly  were  intend- 
ed ;  of  that  we  have  had  complete  proof  by  the  convictions 
which  have  taken  place  of  so  many.  I  hope  and  trust,  that 
what  has  passed  in  the  admini^ration  of  justice  here^  and 
what  has  fallen  from  the  counsel  on  all  sides,  will  have  a 
most  useful  and  beneficial  effect,  by  satisfying  the  people, 
that  whatever  shades  of  difference  there  may  be, — ^whatever 
little  petty  grievances  this  or  that  orda:  of  the  community 
may  have, — ^whatever  trifling  alterations  any  persons  may 
think  necessaiy  in  the  constitution,— 4he  great  and  import-- 
ant  principles  of  this  constitution  are  the  best,  the  wisest, 
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aad  the  free*!,  ibat  the  fnn  ever  jfet  saw.  Some  people 
may  think  that  thece  may  be  some  grierances,— odien 
may  thmk*  the  oonstitution  may  yet  be  amended;  bnt^  up- 
on the  wholey  we  all  live  happily,  freely,  and  comfortably 
under  it  as  it  stands  i  and  although  those  who  think  they 
have  grievances  should  not  ancceed  in  having  them  redres»^ 
cdy-^though  those  who  think  reformation  in  some  degcee» 
necessary  do  net  obtain  it>*-still  they  have  the  satis&ctioa 
of  knowings  they  .enjoy  a  greater  d^grae  of  liberty  under  the 
Constitutions  it  stands  than  any  other  nation^  and  as  mucfa^ 
IbelieFe^  as  human  nature  in  this  world  is  capable  of  enjoy- 
mgi  for  of  one  thing  be  assured,  tha^  unless,  we  continue  a 
virtuous  people  we  are  not  fit  for  liberty,  and»  therefore,  it 
is  that  I  say,  that  the  degree  of  liberQr  which  we  at  present 
enjoy  is,  I  am  afraid,  as  much  as  we  are  capable  of  joying 
with  benefit  to  ourselves ;  and  any  attempt  to  give  us  a  much 
greater  d^ee  of  it,  (I  speak  not  of  little  alterations^  or  re 
formations,)  would  in  fieict  end  in  the  destruction  of  that 
which  we  have. 

I  have  only  to  state  the  sense  which  the  Court  have,  with 
the  Counsel  for  the  Crown,  of  the  activity  of  the  Magistratea 
of  this  district.  It  is  highly  to  their  praise;  and  I  hope  and 
trust,  thatj  from  the  highest  to  the  lowest,  they  will  perse- 
vere  in  their  endeavours  to  preserve  the  peace  of  this  most 
important  part  of  the  country,  and,  above  all,  to  enlighten 
ibe  people  as  to  their  true  interests,  and  their  just  rights. 


WARRANT  FOR  EXECUTION. 
The  Jf^ifig  agamH  Andrew  ffardie  and  Others. 

STIRI.INOSHIBB,  to  wit,— At  a  spcdal  session  of  Oyer 
and  Terminer  of  our  present  Sovereign  Lord  the  King,  of 
and  fqr  the  county  of  StirUng,  holden.at  the  town  of  Stir, 
ling,  in  the  said  county,  on  Friday,  the  S8d  day  of  June,  in 
the  first  year  of  the  reign  of  our  Sovereign  Lord  George 
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the  FouffAyby  tl»giMe  of  God  o£  tkflf  udEuO'lulgdolDi  of 
Gceaft  Bdteiiii  and  Itsimd  Kug^ Dofattlav  of  iSmTM^ 
before  Gbiulei.  Hsp^  Esqnii^  Praaidettt  of  tb«  CoO^  of 
Justice  of  oor  said  haei  tbe  King^  ia^  that  part  of  tbeiMdtoA 
kingdom  of  Gfeat  Bdtau  and  JMand  caibd  Scodand'^  tlw 
Ri^t  HonomUe  Bovid  Bojke,  Etqaire,  Jnidoe^Clark  oC 
OBO  said  Lord  the  King,  iu- the  aforesaid  part  of  the^saitt 
united:  kingdom  ^  the  Right  Honoomble  Sbr  Samuel  Sbsp* 
herd^  Knight^  Chiaf  Btton  of  onr  said  Ijox4  the  Km^ot 
hit-Ceuvt  of  Bibkeiiaeiv  in  the  afi>iresaid  ps^  of  like  stad^ 
united  kingdom;  the  Right  Henotti«hle  Williaai  Adfttttr 
IhqoiMi  Chkifi  GbmniMidner  of  tbe  Jntf  Gimre  fa  dtdl^ 
causes^  in  the*  afereeatd  {lart  q$  the  said  unitidd  Ungdbni';' 
Oeeigei  Fei^sson,  Etpqutre^-  of  Heittmnd^  and  Adam  Git* 
lies,  Eiqaire^  of  Oillies,  two  of  the  Gonimissionerstof  our 
said  Lord  the  Kitig  of  Juitieifii7>  in  the  aforesaid' part  of 
thei  said  united  Ungdem;  oF  whom  the  said  Oeoige  Peiv 
gnssottvaad  Adam  GiiSes^  or  one  of  diem^  amongst  odieni 
in  the  said  letters  patent  named,  our  said  Lovd-llie  Kiog' 
willed^sbonldi  be'one;-*end  from  thence  continued^  by  se- 
tieial«d)aiimmenfis,  untilFridayi  Ae4thday  of  Augoa^  then 
nsflEl  feUowkigi  and  then  held  before  the  said  Charles  Hope, 
Sir  Sssnnd  Shepherd,  and  S&vid  Mbnypenny,  Bsquhr^  of 
9ltmil^f>  Jnstiees  and  Commissioners  of  our  said  Lord  the 
BSng^  asngned  by  letterspatent'  oP  our  said  Lord  >tfae  Kii^ 
underdie  Gxeaf  Seal  of  tbe  united  kingdom  of  Great  Bri* 
tain  and  Ireland,  made  by  virtue  of  and  according  to  the 
form  of  the  statute^  made  in  the  7thi  year  of  the  reign  of  the 
Lady  Anne^  late  Queen  of  Great  Britain,  &c.  entitled,  '*  An 
Act  for  improving  the  Union  of  the  two  Kingdoms,"  to  oa 
and  others^  -and  to  any^  two  t>r  more  of  us,  and  them  direct- 
edj  of  whom  the  said  David  Mcmypenny,  amongst  others 
in  the  said  letters-  patent  named,  our  said  Lord  the  King 
willed  should  be  one,  to  inquire,  by  the  oath  of  good  and 
lawftl)  men.of  tbe  oouflly  of  Sttrling(  ofallH^h  TVeasons, 
and  jaiq^risiona  of  Higb  Treason,  wlthin^  tbe  county  afore^ 
siu4  ^aavmU  witUn^UbeitleBias  wMlbut,  by  wbbmsoeTer  and 
iiKwhat  maanet^soeiBef^  andby  wbom^  when)  how,  and^afier 
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what  manner  done,  committed,  or  perpetrated)  and  of  all 
other  articles  and  circumstances  concerning  the  premises, 
and  every  of  them^  or  any  of  them,  in  any  manner  whatso- 
ever, and  the  same  High  Treasons,  and  misprisions  of  High 
Treason,  according  to  the  form  of  the  foresaid  statute^  to 
bear  and  determine,  Andrew  Hardie  is  attainted,  on  ver- 
dict of  High  Treason,  in  levying  war  against  our  Lord  the 
King  within  his  realm ;  John  Baird  is  attainted,  on  verdict 
of  a  Kke  High  Treason;  James  Clelland,  Thomas  M*CuU 
loch,  Benjamin  Moir,  Allan  Murchie,  Alexander  Latimer, 
Alexander  Johnston,  Andrew  White,   David  Thomson, 
James  Wright,  William  Clackson,  ctlicLs  William  Clarkson, 
Thomas  Pike,  alias  Thomas  Pink,  Robert  Gray,  Alexander 
Hart,  John  Barr,  William  Smith,  Thomas  M^Farlane,  are 
severally  attainted,  on  confession  of  High  Treason,  in  com- 
passing and  imagining  the  death  of  our  Lord  the  King ; 
John  Anderson  is  attainted,  on  confession  of  High  Trea- 
son, in  compassing  and  imagining  the  death  of  our  Lord 
the  King;  William  Crawford  is  attainted,  on  confession  of 
High  Treason,  in  compassing  and  imagining  the  death  of 
our  Lord  the  King ;  John  McMillan  and  Andrew  Dawson 
are  attainted,  on  confession  of  High  Treason,  in  compassing 
and  imagining  the  death  of  our  Lord  the  King. — Let  them, 
the  said  Andrew  Hardie,  John  Baird,  James  Clelland, 
Thomas  M^Culloch,    Benjamin   Moir,   Allan    Murchie, 
Alexander  Latimer,  Alexander  Johnston,  Andrew  White, 
David  Thomson,  James  Wright,  William  Clackson,  aliaa 
William  Clarkson,  Thomas  Pike,  alias  Thomas  Pink, 
Robert  Gray,  Alexander  Hart,  John  Barr,  William  Smith, 
Thomas  M^Farlane^  John  Anderson,  William  Crawford, 
John  McMillan,  and  Andrew  Dawson,  return  to  the  gaol 
from  whence  they  came,  and  from  thence  be  severally 
drawn  on  a  hurdle  to  the  place  of  execution,  and  be  there 
hanged  by  the  neck  until  they  be  dead ;  and  that  after- 
wards their  heads  be  severed  from  their  bodies,  and  their 
bodies  (divided  into  four  quarters)  be  disposed  of  as  our 
Lord  the  King  shall  think  fit.     And  let  this  sentence  be 
carried  into  execution  upon  Friday,  the  eighth  day  of  Sep- 
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tember  naif  belwecn  the  hdurt  of  iireli!ea*GloGk  at  noon^ 
and  fbar  o'dodc  in  tbe  afternoon  of  the  siMne  dajr. 

Given  nnder  oor  bands  and  aeak  thia  fciirtk  day  of 
Aogoitt  in  the  first  year  of  the  reign  of  one  said  Lord  the 
King»  and  in  the  year  of  Oar  Load  One.thmnand  eight 
hundred  and  twenty. 

C.  Ho^B. 

To  the  Sheriff-DepuU  ^the  QmtUj^ 
qfSHrlingf  HU  Subsiiiuie,  Th^ 
Provost  and  Magi9traUi  qfiht 
Tcfwn  ofStirlingyand  aU  others 
whom  it  may  concern. 

The  Court  then  adjourned  to  the  S5th  Norember,  at 
ten  o^clock. 


Andrew  Hardie  and  John  Baird  were  executed,  pursuant 
to  their  sentence,  on  the  8th  day  of  September,  188ft 


£ND  OF  VOLUME  FUST. 


Eoinbukgh: 
Mated  \tf  Jamet  Ballantyne  k  Co, 


.^      / 


3  bios  Ob  Ibl  115  7 


O^  •■■■"^  ■.^^■■■■''it^ 


-^»    \  f\'\  ^ ' '  * .  **r  "' '  '  ^iT^  *  J  V  "'^  '  1  *j  T '"■T^'.-'tA  ^'' "  T  j'-f*  '■*^^ 


